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of  sewer ii  564 

Negligence;  municipal  corporation;  man  pruning  trees  in- 
jured BY  FALL  OF  LADDER ii  568 

Negligence;  municipal  corporation;  overflowing  of  plain- 
tiff's LAND  BY  REASON  OF  CONSTRUCTION  OF  CULVERT  WITH 
INSUFFICIENT  CAPACITY  TO  CARRY  OFF  WATER  AFTER  SEVERE 
RAINSTORM ii  330 

Negugence;  municipal  corporation;  plaintiff  slipping  on 

ICY  SIDEWALK i   555 

Negligence;  railroads;  person  crossing  railroad  bridge  on 
foot  struck  by  engine  and  killed;  wilful  and  wanton 

negugence ii  485 

Negligence;  wagon  hit  at  crossing  by  trolley  car i  543 

Patents;  action  for  royalties  on  sale  of  essential  parts  of 

PATENTED  COMBINATION lii  31o 

Penalty;  public  health;  action  by  municipal  corporation  for 
penalty  in  maintaining  a  nuisance  contrary  to  regula- 
TION OF  LOCAL  BOARD  OF  HEALTH iii      92 

Principal  and  agent;  accounting;  transfer  of  land  by  agent 
through  a  dummy  for  an  inadequate  price  and  sale  of 

LAND  BY  AGENT  Al)  ENHANCED  VALUE ii    149 

PuBUC  HEALTH  LAW;  DRUGS  AND  MEDICINES;  ACTION  AGAINST 
RETAIL  DRUGGISTS  REPRESENTING  THEMSELVES  TO  BE  MAN- 
UFACTURERS OF  A  PROPRIETARY  MEDICINE;  NEGLIGENCE iii   550 

Railroads;  action  for  freight  charges  and  demurrage iii  327 
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Removing  cloud  on  thub  to  real  property;  assessment  by 
municipalmr  for  local  improvement  void  because  of 
irregularitt  in  proceeding ii  279 

Removing  cloud  on  title  to  real  property;  setting  aside  tax 
deed;  failure  to  assess  lands  against  resident  tenant 
in  common ii  455 

Specific  performance;  parol  contract  of  wife  to  reconvey 
real  property  conveyed  to  her  by  her  husband i  589 

Specific  performance;  vendor  and  purchaser;  vendee  against 
VENDOR ii    89 

Sequestration  of  domestic  corporation  by  receiver  of  a 
foreign  corporation  under  §  100  of  the  general  corpora- 
TION LAW iii  164 

Specific  performance;  vendor  and  purchaser;  indefinite  ad- 
journment OF  time  for  closing  title i  227 

Specific  performance;  vendor  and  purchaser;  title  to  lands 
between  high  and  low  water  mark;  easement  of  public 
grant  by  state;  vendor  against  purchaser iii  365 

Surety;  contribution;  action  by  surety  on  bond  of  public 
officer  against  former  surety  for  amount  paid  by 
reason  of  losses  in  years  prior  to  time  plaintiff  became 
SURET^.  .  .  . • iii  193 

Trespass;  blasting;  rock  and  dirt  thrown  on  premises  of 

ADJOINING  OWNER ii  571 

Warehouseman;  damages  caused  by  rats  to  hops  stored 

WITH  defendant  AS  WAREHOUSEMAN iii    168 

Watercourses;  obstructing  stream  Forming  boundary  be- 
tween plaintiff's  and  defendant's  land iii    66 

CONDITIONAL  SALE 
Action  by  trustee  in  bankruptcy  under  personal  property 

LAW    FOR    failure    OF    VENDEE    TO    SELL    PROPERTY    WITHIN 
TIME  SPECIFIED   IN  STATUTE;  COMPLAINT iii  603 

CONTEMPT 

Affidavit  of  service  of  final  decree  as  basis  of  contempt 

PROCEEDING iii  348 

Failure  to  comply  with  final  decree;  notice  served  with 

ORIGINAL  JUDGMENT iii  350 

Motion  to  punish  defendants  for  contempt  for  failure  to 

COMPLY  WITH   decree;   AFFIDAVIT iU  343 

Motion  to  punish  defendants  for  contempt  for  failure  to 
COMPLY    with    decree;    order    adjudging    defendants 

GUILTY  OF  CONTEMPT iii  354 

I 
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Motion  to  punish  defendants  roR  contempt  for  failure  to 

COMPLY  WITH  FINAL  DECREE;  ORDER  TO  SHOW  CAUSE ill   352 

Contract  of  sale  of  real  property i  237 

CONTRIBUTION 
Guaranty;  action  by  one  guarantor  who  has  paid  amount 

GUARANTEED    AGAINST    EXECUTOR    OF    CO-GUARANTOR;    COM- 
PLAINT  Hi    50 

Surety;  action  by  surety  on  bond  of  public  officer  against 
former  surety  for  amount  paid  by  reason  of  losses  in 
years  prior  to  time  plaintiff  became  surety;  cok- 
PLAINT iii  193 

CONVERSION 

Chattel  mortgage;  action  by  mortgagee  against  person  to 
whom  property  sold  by  mortgagor;  complaint i  484 

CORPORATIONS 

Action  against  directors  by  purchaser  of  stock  in  the  open 
market  upon  the  strength  of  wrongful  declaration 
of  dividend;  complaint iii  434 

Action  for  fraud  against  promoters  of  corporation  acting 
through  a  common  agent;  complaint ii  389 

Banking  law;  action  by  superintendent  of  banks  to  enforce 
statutory  liability  of  stockholders  of  an  insolvent 

TRUST  COMPANY iii    118 

Directors;  man  of  good  business  standing  becobang  director 
to  facilitate  sale  of  preferred  stock  when  corporation 
is  in  bad  financial  condition;  action  by  purchaser  of 
stock  against  director  for  negligence;  complaint,  .iii  394 

Equity;  action  by  stockholder  for  an  accounting  and  to 
compel  return  of  stocks  and  bonds  alleged  to  have  been 

FRAUDULENTLY  transferred;  COMPLAINT ii   589 

Fraud;  false  representations  inducing  the  purchase  of 
stock;  complaint iii  102 

Fraud;  false  statements  in  prospectus;  rescission  of  sub- 
scription OF  stock;  liability  of  directors;  complaint  . .  iii  455 

Fraud;  rescinding  contract  to  purchase  stock  of  corpora- 
tion ON  THE  GROUND  OF  FRAUD;  DECREE ii  560 

Mandamus  for  inspection  of  books  and  papers  by  stock- 
holders; SET  OF  FORMS i  177  st  seq. 

Repurchase  of  its  own  stock;  action  to  enforce  contract 
by  the  corporation  for  repurchase  of  its  own  stock; 
complaint iii  247 
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Rescindino  contract  to  purchabe  stock  for  corporation  on 

the  grot7nd  of  fraud;  complaint ii  536 

Sequestration  against  domestic  corporation  bt  receiver  of 

A    foreign    corporation    X7NDBR    §  100    OF    THE    GENERAL 
CORPORATION  LAW;  COMPLAINT iii   164 

Stockholder's  action  against  directors  for  improper  issue 
OF  STOCK  TO  directors;  wrongful  acts  committed  before 
plaintiff  acquired  stock;  complaint i  300 

Suit  to  compel  corporations  to  bell  to  stockholder  propor- 
tion OF  increased  capital  stock  at  par  pursuant  to  by- 
laws;  complaint iii  513 

Suit  to  compel  corporations  to  sell  to  stockholder  propor- 
tion OF  INCREASED  CAPITAL  STOCK  AT  PAR  PURSUANT  TO  BY- 
LAWS; FINDINGS iii  516 

D 

DEBTOR  AND  CREDITOR 
Action  by  creditor  of  deceased  person  to  reach  proceeds  of 

INSURANCE  policies  PAID  FOR  BY  DEBTOR  WHEN  PREMIUM  EX- 
CEEDED $500  A  year;  COMPLAINT i  332 

DEBTOR  AND  CREDITOR  LAW 

Motion  to  discharge  judgment  against  bankrupt  under 

debtor  and  creditor  law,  §  150;  notice  of  motion iii  298 

Motion  to  discharge  judgment  against  bankrupt  under 

DEBTOR  AND  CREDITOR  LAW,   §  150;  ORDER iii  303 

Motion  to  discharge  judgment  against  bankrupt  under 

DEBTOR  AND  CREDITOR  LAW,  §  150;  PETITION iii  300 

DECEDENT'S  ESTATE 
Action  by  holder  of  promissory  notes  not  yet  due  to  have 

NOTES  declared  TO  BE  A  SUBSISTING  LIEN  AGAINST  ESTATE; 
COMPLAINT ii  365 

Sale  of  real  property  for  payment  of  debts i  61 

Sale  of  real  property  for  payment  of  debts;  citation i  59 

Sale  of  real  property  for  payment  of  debts;  decree i  68 

Sale  of  real  property  for  payment  of  debts;  findings i  64 

Selling  real  property  for  payment  of  debts;  petition.  .  .i  54 

DECREE 

Fraud;  rescinding  contract  to  purchase  stock  of  corpora- 
tion on  the  ground  of  fraud ii  560 
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Mechanic's  lien;  decree  sustaining  liens  in  favor  of  plain- 
tiff AND  several  defendants i  123 

Municipal  corporation;  lateral  support  of  village  street; 
mandatory  decree  requiring  individuals  to  replace 
lateral  support  which  has  been  unlawfully  removed .  .  li  136 

Sale  of  real  property  for  payment  of  debts i    68 

DEMURRAGE 

Railroads;  action  for  freight  charges  and  demurrage; 
complaint iii  327 

DEMURRER 

Decision  sustaining  demurrer  to  complaint i    40 

Notice  of  appeal  to  court  of  appeals  from  judgment  sus- 
taining demurrer  to  complaint i    48 

To  complaint;  failure  to  state  cause  of  action;  causes  of 

ACTION   improperly  UNITED i      38 

To  complaint;  interlocutory  judgment  sustaining  DEMURRER 

to  the  complaint i    41 

DIVORCE 

Alimony;  action  to  collect  amount  granted  on  foreign 

decree;  judgment iii  467 

Alimony;   foreign   judgment;   action   to   collect   amount 

THEREON  BY  FOREIGN  DECREE;  COMPLAINT iii    464 

DOWER 

Action  for  apportionment  with  damages  for  withholding; 

COMPLAINT ii  442 

Admeasurement  of;  wife  who  secured  divorce  from  husband 

IN  ANOTHER  STATE;  COMPLAINT ii  350 


EMPLOYERS'  LIABILITY  ACT 
Notice  under i  380 

EQUITY 

Corporations;  action  by  stockholder  against  directors  for 
an  accounting  and  to  compel  return  of  stocks  and 
bonds  alleged  to  have  been  fraudulently  transferred; 

COMPLAINT ii  589 
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Decedent's  estate;  action  bt  holders  of  promissory  notes 
not  yet  due  to  have  notes  declared  to  be  a  subsisting 
lien  against  estate;  complaint ii  365 

Real  property;  lost  deed;  suit  to  quiet  title  and  to  compel 
giving  of  new  deed  by  heirs  of  alleged  grantor;  com- 
PLAINT   iii    86 

F 

FINDINGS 

Accident  insurance;  death  case;  absence  of  visible  marks 
ON  the  body;  death  occurring  more  than  ninety  days 

AFTER  injury;  DELAYED  NOTICE;  CLAIM  BY  BENEFICIARY 
NAMED  IN   POLICY iu   141 

Action  on  bond  given  to  discharge  attachment ii    25 

Corporations;  suit  to  compel  corporation  to  sell  to  stock- 
holder PROPORTION  OF  INCREASED  CAPITAL  STOCK  AT  PAR 
PURSUANT  TO  BY-LAWS iii   513 

Decision  sustaining  demurrer  to  complaint i    40 

Fraud;  rescinding  contract  to  purchase  stock  for  corpora- 
tion on  the  ground  of  fraud ii  543 

Injunction;  action  against  municipal  corporation  to  pre- 
vent discharge  of  sewerage  in  stream  passing  through 
plaintiff's  land  with  claim  for  damages ii  312 

Municipal  corporation;  taxpayer's  action;  injunction  re- 
straining PAYMENT  FOR  WORK  DONE  FOR  MUNICIPALITY 
UNDER  UNAUTHORIZED  CONTRACT iii  235 

I  Principal  and  agent;  accounting;  agent  for  sale  of  lands; 

TRANSFER  OF  LAND  TO  AGENT  THROUGH  A  DUMMY  FOR  INAD- 
EQUATE PRICE  AND  SALE  OF  LAND  BY  AGENT  AT  ENHANCED 
VALUE ii  159 

Referee;  action  to  foreclose  mechanic's  lien i  109 

Removing  cloud  on  title  to  real  property;  setting  aside  tax 
deed;  failure  to  assess  lands  against  resident  tenant 

IN  COMMON ii  459 

Sale  of  real  property  for  pay&ient  of  debts i    G4 

Specific    performance;    vendor    and    purchaser;    vendee 

AGAINST  vendor ii    93 

Watercourses;  obstructing  stream  forming  boundary  be- 
tween plaintiff's  and  defendant's  land iii  60n. 

FIRE  INSURANCE 

Action  on  renewal  binder;  complaint ii  613 

Action  by  mortgagee;  complaint i    28 
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FORECLOSURE  OF  MORTGAGE 

AcnON  AGAINST  SUBORDINATE  LIENORS  NOT  SERVED  WITH  SUM- 
MONS IN  PRIOR  FORECLOSURE  SUIT;  COMPLAINT i   138 

FOREIGN  JUDGMENT 

Action  to  collect  amount  granted  on  foreign  decree;  judg- 
ment  iii  467 

Alimony;  action  to  collect  amount  granted  by  foreign 
decree;  complaint iii  464 

Certified  transcript  of  justice's  docket i  676 

Court  of  limited  jurisdiction;  action  on  judgment;  com- 
plaint  i  573 

FOREIGN  STATUTE 

Workmen's  compensation  act;  defense  that  rights  of  parties 
abe  governed  by  foreign  statute:  answer iii  290 

FRAUD 
Bankruptcy;  fraudulent  transfer  of  estate  in  expectancy 

WHEN  transferee  DID  NOT  PARTICIPATE  IN  FRAUD;  COM- 
PLAINT   iii  377 

Corporations;  action  against  promoters  of  corporation 
acting  through  a  common  agent;  complaint ii  389 

Corporations;  false  statements  in  prospectus;  rescission  of 
subscription  of  stock;  liability  of  directors;  com- 
PLAINT  iii  455 

Creditor's  action  to  set  aside  alleged  fraudulent  trans- 
fer OF  PROPERTY  IN  ACTION  BY  WIFE  IN  WHOSE  FAVOR  AN  OR- 
der for  alimony  has  been  made;  complaint iii  570 

Fraudulent  conveyance;  bankruptcy;  recovering  preferred 
payment  made   within   four  months   of   bankruptcy; 

COMPLAINT ii  471 

False  representations  inducing  the  purchase  of  stock; 

COMPLAINT iii  102 

Rescinding  contract  to  purchase  stock  of  corporation  on 

the  ground  of  fraud;  complaint ii  536 

G 

GUARANTY 

Bond  of  surety  company  conditioned  that  tenant  will  per- 
form COVENANTS  OF  LEASE;  ACTION  ON  BOND  FOR  LIQUIDATED 

damages;  COMPLAINT iii      9 
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Contribution;  action  by  one  quarantor  who  has  paid  amount 

GUARANTEED    AGAINST    EXECUTOR    OF    CO-GUABANTOR;    COM- 
PLAINT  iii    60 

Repayment  op  a  portion  op  a  loan;  complaint ii  452 

H 

HIGHWAYS 
Municipal  corporation;  negugence;  overturning  of  motor 

CAR   ON   NARlioW  AND   UNGUARDED   HIGHWAY;   COMPLAINT .  ii!   415 

Village  street;  lateral  support  of;  compelling  defendants 
to  replace  lateral  support  which  has  been  illegally 
removed;  complaint ii  130 

HUSBAND  AND  WIFE 

Action  by  husband  for  loss  of  wife's  services  due  to  sick- 
ness RESULTING  FROM  MENTAL  DISTRESS  CAUSED  BY  WILFUL 
AND   MALICIOUS   PUBLICATION   OF    WORDS    LIBELOUS   PER   SB; 

COMPLAINT iii  276 

Alienation  of  affections;  action  by  wife  against  woman 
who  induced  her  husband  to  desert  her;  complaint,  .iii  478 

Alimony;  creditor's  action  to  set  aside  alleged  fraudulent 
transfer  of  property  in  action  by  wife  in  whose  favor 
an  order  for  alimony  has  been  made;  complaint.  .  .iii  570 

Dower;  admeasurement  of;  wife  who  secured  divorce  from 
husband  in  another  state;  complaint ii  350 

Parol  contract  of  wife  to  re-convey  real  property  conveyed 
to  her  by  her  husband;  specific  performance;  com- 
PLAINT  i  589 

Separation  action  on  separation  agreement;  complaint,  .iii    54 

I 

INDEMNITY 

Action  on  bond  given  by  defendants  to  indemnify  for  cus- 
toms duty  on  property  entered  in  foreign  country;  com- 
plaint  iii  214 

INJUNCTION 

Action  against  municipal  corporation  to  prevent  discharge 
of  sewerage  in  stream  passing  through  plaintiff's  land 
with  claim  for  damages;  findings ii  312 

Municipal  corporation  ;  action  to  prevent  discharge  of  sew- 
erage IN  STREAM  passing  THROUGH  PLAINTIFF's  LAND  WITH 
CLAIM  FOR  damages;  COMPLAINT ii   304 
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Municipal  corporation;  taxpayer's  action;  injunction  re- 
straining PAYMENT  FOR  WORK  DONE  POR  MUNICIPALITY  UN- 
der unauthorized  contract;  contract;  complaint iii  226 

Pollution  op  stream  by  manufacturing  plant;  injunctive  re- 
lief AND  damages  in  ONE  ACTION;  COMPLAINT U     49 

Restraining  building  of  fence  along  highway  in  front  of 

plaintiff's  premises;  COMPLAINT ii     55 

INSPECTION  OF  BOOKS  AND  PAPERS 

By  STOCKHOLDER  OF  CORPORATION;  MANDAMUS;  SET  OF  PAPERS 

i  177et8eq. 
INSURANCE 

Accident;  absence  of  visible  marks  on  the  body;  death  occur- 
ring MORE  THAN  NINETY  DAYS  AFTER  INJURY;  DELAYED  NO- 
tice ;  claim  by  beneficiary  named  in  policy;  complaint .  .  iu  135 

Accident;  death  caused  without  visible  marks  on  the  body, 
occurring  more  than  ninety  days  after  injury;  de- 
LAYED notice;  CLAIM  BY  BENEFICIARY  NAMED  IN  POLICY; 
FINDINGS iii   141 

Burglary;  answer  setting  up  breach  of  warrai^ty i  171 

Burglary;  complaint i  168 

Carrier;  action  by  shipper  against  carrier  to  recover  por- 
tion OF  INSURANCE  AFTER  LOSS  WHICH  THE  CARRIER  HAS 
PLACED  ON  MORTGAGES  "fOR  ACCOUNT  OF  WHOM  IT  MAY  CON- 
CERN"; COMPLAINT iii  157 

FiRE  INSURANCE  POLICY;  ACTION  BY  MORTGAGEE;  COMPLAINT  i      28 

Fire;  action  on  renewal  binder;  complaint ii  613 

Liabiuty;  sprinkler  leakage;  complaint iii  125 

INTERLOCUTORY  JUDGMENT 

Sustaining  demurrer  to  complaint i    41 

See  judgment. 

J 

JUDGMENT 

Action  by  creditor  of  deceased  person  to  reach  proceeds  of 
insurance  policies  paid  for  by  debtor  when  premiums 

EXCEEDED  $500  A  YEAR i  345 

Affirmance  after  appeal  to  the  appellate  division;  mechan- 
ic's LIEN  CASE i   128 

Affirmance  of  interlocutory  judgment  by  appellate  divi- 
sion; FINAL  judgment i    46 
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Aumont;  action  to  collect  amount  granted  in  foreign 

DECREE iii  467 

Corporations;  fraud;  rescinding  contract  to  purchase  stock 

ON  THE  ground  OF  FRAUD ii   560 

Court  of  limited  jurisdiction  of  a  foreign  state i  573 

Final;  accounting;  principal  and  agent;  agent  for  sale  of 
lands;  transfer  of  LAi«n>  to  agent  through  a  dummy 

FOR   inadequate   PRICE   AND    SALE    OF   LAND    BY   AGENT   AT 

enhanced  value h  185 

Foreign;  alimony  action  to  collect  amount  granted  by 

FOREIGN  decree;  cobcplaint ill  464 

Interlocutory;  principal  and  agent;  accounting;  agent  for 

SALE  OF  lands;  TRANSFER  OF  LAND  TO  AGENT  THROUGH  A 
DUMMY  FOR  INADEQUATE  PRICE  AND  SALE  OF  LAND  BY  AGENT 
AT  ENHANCED  VALUE H  172 

Interlocutory;  sustaining  demurrer  to  complaint i    41 

Municipal  corporation;  taxpayer's  action;  injunction  re- 
straining payment  for  work  done  for  municipality  un- 
der unauthorized  contract iii  241 

Reversal  after  appeal  to  appellate  division iii  609 

L 

LANDLORD  AND  TENANT 
Bond  that  tenant  will  perform  covenants  of  lease;  action 

ON   BOND   for  liquidated   DAMAGES;   COMPLAINT iii        9 

Petition;  subimary  proceedings i  215 

LIABILITY  INSURANCE 
Sprinkler  leakage;  complaint iii  125 

LIBEL 

Action  by  husband  for  loss  of  wife's  services  due  to  sickness 
resulting  from  mental  distress  caused  by  wilful  and 
malicious  publication  of  words  libelous  per  se;  com- 
plaint  iii  276 

Complaint i  206 

M 

MANDAMUS 

Affidavit  on  application i  178 

Affidavit  on  behalf  of  applicant i  194 

Affidavit  on  motion  to  be  relieved  from  alternative  writ,  .i  197 
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Municipal  corporations;  compelling  board  op  water  commis- 
sioners TO  supply  water  for  public  parks  op  cmr; 
affidavit ii  523 

Municipal  corporations;  compelling  board  of  water  commis- 
sioners TO  supply  water  for  public  parks  of  city;  order 
FOR  writ ii  531 

Municipal  corporations;  compelling  board  of  water  commis- 
sioners TO  SUPPLY  WATER  FOR  PUBLIC  PARKS  OF  CITY;  ORDER 

TO  SHOW  CAUSE ii  522 

Municipal  corporation;  motion  by  taxpayer  for  mandamus  to 
permit  inspection  of  records  of  board  of  water  supply; 

AFFIDAVIT ii  437 

Municipal  corporation;  motion  by  taxpayer  for  mandamus 
to  permit  inspection  of  records  of  board  of  water  sup- 
PLY; NOTICE  OF  MOTION ll  420 

Municipal  corporation;  motion  by  taxpayer  for  mandamus; 

TO    PERMIT    inspection    OF    RECORDS    OF    BOARD    OF    WATER 

supply;  order  for  mandamus ii  439 

Municipal  corporation;  motion  by  taxpayer  for  mandamus  to 
permit  inspection  of  records  of  board  of  water  supply; 

PETITION ii  422 

Notice  of  motion  for i  177 

Order  quashing  alternative  writ  and  granting  peremptory 

writ  of  mandamus i  200 

Order  to  show  cause  on  motion  to  be  relieved  from  alter- 
native writ i  181 

Peremptory  writ i  202 

Writ;  municipal  corporations;  compelling  board  of  water 
cobimibsioners  to  supply  water  for  public  parks  of 
CITY ii  532 

MECHANIC'S  LIEN 

Answer  of  defendant  demanding  foreclosure  of  lien i    82 

Answer  of  defendant  demanding  foreclosure  of  lien i    89 

Answer  of  defendant  demanding  foreclosure  of  lien i    98 

Answer  of  defendant  demanding  foreclosure  of  hen i  103 

Decree  sustaining  mechanic's  lien  in  favor  of  plaintiff 

AND  several  defendants i  123 

Findings  of  referee;  action  to  foreclose  lien i  109 

Foreclosure  action  against  subordinate  lienors  not  served 

with  8ubcm0ns  in  prior  foreclosure  suit i  138 

Foreclosure;  complaint i    74 

Judgment  of  affirmance  after  appeal  to  appellate  division  .  i  128 
Notice  of  lien i    79 
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Notice  op  lien i    86 

Notice  op  lien i    95 

MOTION  FOR  LEAVE  TO  APPEAL  TO  COURT  OF  APPEALS 
AFTER  UNANIMOUS  AFFIRMANCE  BY  APPELLATE 
DIVISION 

Order  op  appellate  division  denying  motion i  256 

Order  op  judges  of  court  of  appeals  granting  motion i  257 

MOTION 
Notice  op  intent  to  submit  further  affidavits i  468 

MUNICIPAL  CORPORATION 

Action  for  penalty  in  maintaining  a  nuisance  contrary 

to  regulation  of  local  board  of  health ;  complaint ill    92 

Action  to  prevent  discharge  of  sewerage  in  stream  passing 

THROUGH  plaintiff's  LAND  WITH  CLAIM  FOR  DAMAGES;  COM- 
PLAINT  ii  304 

Assessment  by  for  local  improvement  void  because  of  irreg- 
ularity IN  proceeding;  removing  cloud  on  title  of  real 
property;  complaint ii  279 

Lateral  support  of  village  street;  compelling  defendants 
to  replace  lateral  support  which  has  been  illegally 
removed;  complaint ii  130 

Lateral  support  of  village  street;  requiring  individuals  to 
replace  lateral  support  which  has  been  unlawfully 
removed;  mandatory  decree ii  136 

Mandamus  compelling  board  of  water  commissioners  to 
supply  water  for  public  parks  of  city;  affidavit li  523 

Mandamus;  compelling  board  of  water  commissioners  to 

SUPPLY  water  for  PUBLIC  PARKS  OF  CITY;  ORDER  TO  SHOW 

CAUSE ii  622 

Mandamus;  compelling  board  of  water  commissioners  to 
supply  water  for  public  parks  of  city;  writ  op  man- 
DAMUS  ii  532 

Mandamus;  motion  by  taxpayer  for  mandamus  to  permit  in- 
spection OF  RECORDS  OF  BOARD  OF  WATER  SUPPLY;  AFFIDAVIT 

ii  437 
Mandamus;  motion  by  taxpayer  for  mandamus  to  permit  in- 
spection OP  RECORDS  OF  BOARD  OF  WATER  SUPPLY;  ORDER 

POR  WRIT ii  439 

Motion  by  taxpayer  for  mandamtts  to  permit  inspection  op 
records  op  board  op  water  supply;  petition ii  422 
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Motion  by  taxpaters  for  mandamus  to  permit  inspection  of 

RECORDS  of  board  OF  WATER  SUPPLY;  NOTICE  OF  MOTION .  .  .  .  ii  420 

Negugence  ;  faxtlty  man-hole  cover  of  sewer  ;  complaint  . . .  ii  564 

Negugence ;  man  pruning  trees  is  injured  by  fall  of  ladder; 
complaint ii  568 

Negligence;  overflowing  of  plaintiff's  land  by  reason  of 
defective  culvert  with  insufficient  capacity  to  carry 
OFF  water;  complaint ii  330 

Negligence;  overturning  of  motor  car  on  narrow  and  un- 
guarded highway;  complaint iii  415 

Negligence;  plaintiff  slipping  on  icy  sidewalk;  complaint,  .i  555 

NonCE    OF   CLAIM   AGAINST   VILLAGE   FOR    INJURIES    CAUSED    BY 

SLIPPING  ON  ICY  SIDEWALK i  559 

NonCE  OF  CLAIM  ON  A  NEGLIGENCE  CASE ili  423 

Taxpayer's  action;  injunction  restraining  payment  for  work 

done  for  municipality  under  unauthorized  contract; 

complaint iii  226 

Taxpayer's  action  ;  injunction  restraining  payment  for  work 

done  for  municipality  under  unauthorized  contract; 

FINDINGS iii  235 

Taxpayer's  action;  injunction  restraining  payment  for  work 

done  for  municipality  under  unauthorized  contract; 

JUDGMENT iii  241 

N 

NEGLIGENCE 

Carrier;  money  and  jewelry  removed  from  dress  suit  case  in 

POSSESSION  OF  trainman;  complaint i  528 

Carriers;  action  against  truckman  and  navigation  company 

jointly  for  loss  of  goods;  complaint i    36 

Carriers;  passenger  car  leaving  track;  complaint i  285 

Causing  injury  to  real  property  in  another  state  ;  coiiPLAiNT 

(reversed  in  court  of  appeals) J i  352 

Combining  liability  under  common-law  state  employers' 

liability  act  and  federal  statute;  complaint i  156 

Complaint;  municipal  corporation;  plaintiff  slipping  on 

ICY  SIDEWALK i  555 

Electric  light  company;  keeping  wires  improperly  in- 
sulated; complaint i  253 

Electrician  employed  by  independent  contractor  hit  by 
traveunq  crane;  complaint i  369 

Elevator;  milkman  delivering  milk  at  hotel  by  reason  of 
dbfbcitve  condition  of  elevator;  complaint iii  502 
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EmPLOTB  of  INDEPEiayBNT  CONTRACTOR  WORKING  INSIDB  OF  CON- 

v&TOR  cinrre  burned  bt  nbgliosnt  lightino  of  fire  in 
chute;  complaint iii    73 

EBiPLOTBRs'  liabilitt  act;  freight  handler  injured  bt  falling 
box;  negugence  of  temporary  superintendent;  com- 
plaint  i  266 

Husband's  action  for  loss  of  services  of  wife;  injury  by 
blasting  in  city  street;  complaint i  531 

Liability  of  contractor  to  employes  of  subcontractor  for 
defect  in  scaffold  erected  for  the  use  of  the  contrac- 
tor's OWN  employes;  complaint iii  255 

Master  and  servant;  employers'  liability  act;  breaking  of 

PLANER  knife;  COMPLAINT 1  377 

Mastkr  AND  servant;  employers'  liability  act;  safe  place  to 
work;  electrician  working  at  night  hit  by  traveling 
crane;  complaint i  390 

Master  and  servant;  engineer  on  locomotive  not  attached 
to  train  as  vice  principal  in  relation  to  fireman;  ex- 
plosion OF  boiler  causing  death  of  fireman;  com- 
plaint  ii  372 

Master  and  servant;  failure  to  promulgate  rules;  wbigr- 
ma8ter  hit  at  night  by  car  without  light;  complaint.  .  . ii    70 

Master  and  servant;  falling  through  unguarded  opening 
IN  building  under  construction;  complaint i  595 

Master  and  servant;  pole  falls  which  lineman  is  climbing; 
complaint ii  448 

Master  and  servant;  railroad  company;  employe  removing 
ice  from  between  plank  and  track,  hit  by  switch  engine; 
COMPLAINT ii  264 

Master  and  servant;  unprotected  exhaust  fan  in  wall  of 
factory;  complaint i  281 

Municipal  corporation;  faulty  manhole  cover  of  sewer; 
complaint ii  564 

Municipal  corporation;  man  pruning  trees  injured  by  pall  of 
ladder;  complaint ii  568 

Municipal  corporation;  overflowing  of  plaintiff's  land  bt 
reason  of  construction  of  culvert  with  insufficient 
capacity  to  carry  off  water  after  severe  rainstorm; 

COMPLAINT ii  330 

Municipal  corporation;  overturning  of  motor  car  on  narrow 

AND  unguarded  HIGHWAY;  COMPLAINT Iii  415 

Public  health  law;  drugs  and  medicines;  action  against 
retail  druggists  representing  themselves  to  be  man- 
ufacturers of  a  proprietary  medicine;  complaint iii  550 
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Railroad;  pebson  crossing  bridge  of  railroad  on  foot  struck 
by  engine  and  killed;  wilful  and  wanton  negligence; 
COMPLAINT ii  485 

Wagon  hit  at  crossing  bt  trolley  car;  complaint i  546 

NOTICE  OF  APPEAL  TO  APPELLATE  DIVISION 

From  interlocutory  judgment  sustaining  demurrer  to  com- 
plaint  i    43 

NOTICE  OF  APPEAL  TO  COURT  OF  APPEALS 
From  final  judgment  sustaining  demurrer  to  complaint,  .i    48 

NOTICE  OF  LIEN 

Mechanics i  79 

Mechanics i  86 

Mechanics i  95 

NOTICE  OF  MOTION 

Abatement  and  revival;  form  of  notice i  466 

Mandamus i  177 

Motion  to  discharge  judgment  against  bankrupt  under 

debtor  and  creditor  law,  §  150 iii  298 

Municipal  corporation;  motion  by  taxpayers  for  mandamus 
to  permit  inspection  of  records  of  board  of  water 

SUPPLY ii  420 

'  Notice  under  employers'  liability  act i  380 

NUISANCE 

Public  health;  action  by  municipal  corporation  for  penalty 
in  maintaining  a  nuisance  contrary  to  regulation  of 

LOCAL  BOARD  OF  HEALTH;  COMPLAINT iii      92 

o 

OBJECTIONS  TO  ACCOUNT 

Principal  and  agent;  accounting;  agent  for  sale  of  lands; 
transfer  of  land  to  agent  through  a  dummy  for  inad- 
equate price  and  sale  of  land  by  agent  at  enhanced 

VALUE ii   176 

ORDER 

Abatement  AND  revival;  order  reviving  action i  479 

Affirmance  in  appellate  division  of  interlocutory  judg- 
ment   i    44 
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Appeal;  order  of  reversal  in  appellate  division iii  607 

Contempt;  motion  to  punish  defendants  for  contempt  for 

FAILURE  to  comply   WITH  DECREE lU  364 

Judge  of  court  of  appeals  granting  motion  to  appeal  from 

UNANIMOUS  affirmance  BT  APPELLATE  DIVISION i  257 

Mandamus;  municipal  corporations;  compelling  board  of 

WATER  commissioners  TO  SUPPLY  WATER  FOR  PUBLIC  PARKS 

OF  CITY ii  531 

Mandamus;  municipal  corporation;  motion  by  taxpayer  for 

mandamus  to  permit  inspection  of  records  of  board  of 

water  supply u  439 

Mandamus;  order  quashing  alternative  writ  and  granting 

peremptory  writ  of  mandamus i  200 

Motion  to  discharge  judgment  against  bankrupt  under 

debtor  and  creditor  law,  §  150 hi  303 

Public  officers'  law;  proceeding  to  require  delivery  of 

books  and  papers  to  successor;  final  order ii  515 

ORDER  TO  SHOW  CAUSE 
Mandamus;  inrNiciPAL  corporation;  compelling  board  of 

WATER  commissioners  TO  SUPPLY  WATER  FOR  PUBUC  PARKS 

OF  CITY ii  522 

Motion  to  punish  defendants  for  contempt  for  failure  to 

COMPLY  with  decree iii  352 

Public  officers'  law;  proceeding  to  require  officer  to  de- 
liver BOOKS  AND  PAPERS  TO  SUCCESSOR ii  503 

On  MOTION  TO  BE  RELIEVED  FROM  ALTERNATIVE  WRIT  OF  BIANDAMUS 

i   181 

P 

PATENTS 

Action  for  royalties  on  sale  of  essential  parts  of  patented 
combination;  complaint iii  313 

PENALTY 

Public  health;  action  by  municipal  corporation  for  penalty 
in  maintaining  a  nuisance  contrary  to  regulation  of 
local  board  of  health;  complaint iii    92 

Peremptory  writ  of  mandamus i  202 

PERSONAL  PROPERTY  LAW 

Conditional  sale;  action  by  trustee  in  bankruptcy  for 
failure  of  vendee  to  sell  property  within  the  time 
SPECIFIED  IN  statute;  complaint iii  603 
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PETITION 

Application  bt  creditor  to  sell  decedent's  real  estate  for 
the  payment  op  debts i    64 

Mandamus;  municipal  corporation;  motion  bt  taxpayer  for 
mandamus  to  permit  inspection  of  records  of  board  of 

WATER  SUPPLY ii  422 

Motion  to  discharge  judgment  against  bankrupt  under 

DEBTOR  AND  CREDITOR  LAW,   §  150 ill  300 

Public  officers'  law;  proceeding,  to  require  officer  to 

deuyer  books  and  papers  to  successor ii  505 

Summary  proceedings;  landlord  and  tenant i  215 

PLEADING 

See  complaint,  answer,  demurrer,  counterclaim,  reply,  bill 
OF  particulars 

PRINCIPAL  AND  AGENT 

Accounting;  agent  for  sale  of  lands;  transfer  of  land  to 
agent  through  a  dummy  for  an  inadequate  price  and  sale 
of  land  by  agent  at  enhanced  value ii  149 

PUBLIC  HEALTH 

Penalty;  action  by  municipal  corporation  for  penalty  in 
maintaining  a  nuisance  contrary  to  regulation  of  local 
board  OF  health;  COMPLAINT .iii    92 

PUBLIC  HEALTH  LAW 

Drugs  and  medicines;  action  against  retail  druggists  rep- 
resenting themselves  to  be  manufacturers  of  a  propri- 
etary mediqine;  negugence;  complaint iii  550 

PUBLIC  OFFICERS'  LAW 

Proceeding  to  require  officer  to  deliver  books  and  papers 
to  successor  in  office;  order  to  show  cause ii  503 

Proceeding  to  require  officer  to  deliver  books  and  papers 
to  successor;  petition ii  505 

Proceeding  to  require  officer  to  deliver  books  and  papers 
to  successor;  final  order ii  515 

R 

RAILROADS 

Action  for  freight  charges  and  demurrage;  complaint iii  327 

Common-law  duty  of  carriers  to  provide  cars  properly 
equipped  for  transportation  of  farm  and  grain  products 
IN  bulk;  complaint iii  538 
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Negligence;  engineer  on  LOCOMOTiyE  not  attached  to  train 

AS  VICE  principal  IN  RELATION  TO  FIREMAN;  EXPLOSION  OF 

BOILER  CAUSING  DEATH  OF  FIREMAN;  COMPLAINT U  372 

NeGUGBNOE;  person  crossing  railroad  bridge  on  foot  STRUCK 
BT  ENGINE  AND  KILLED;  WILFUL  AND  WANTON  NEGLIGENCE; 

complaint ii  485 

REAL  PROPERTY 

Contract  of  SALE i  237 

Dispute  over  title  to  strip  of  land  between  plaintiff's  land 

AND  highway;  injunction  restraining  BUILDING  OF  FENCE; 

complaint ii    55 

Lost  deed;  suit  to  quiet  title  and  to  compel  giving  of  new 
deed  bt  heirs  of  alleged  grantor;  complaint ili    86 

REFEREE 

Findings  of  in  action  to  foreclose  mechanic's  lien i  109 

Report;  accounting;  principal  and  agent;  agent  for  sale  of 
lands;  transfer  of  land  to  agent  through  a  dummy  for 

inadequate    price    and    sale    of   land    BY    AGENT    AT   EN- 
HANCED VALUE ii  178 

Report  of;  action  by  creditor  of  deceased  person  to  reach 
insurance  premiums  paid  for  by  debtor  when  premiums 
exceeded  $500  A  YEAR i  337 

REMOVING  CLOUD  ON  TITLE  TO  REAL  ESTATE 

Assessment  by  municipality  for  local  improvement  void  be- 
cause OF  irregularity  in  proceeding;  complaint ii  279 

Setting  aside  tax  deed;  failure  to  assess  lands  against 
resident  tenant  in  common;  complaint ii  455 

ROYALTIES 
Patents;  action  for  royalties  on  sale  of  essential  parts  of 

PATENTED  COMBINATION;  COMPLAINT iii  313 

S 

SALE  OF  REAL  PROPERTY  FOR  PAYMENT  OF  DEBTS 

Answer i    61 

Citation i    59 

Decree i    68 
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Findings i    64 

Petition i    64 

SEPARATION 

AcnON  ON  8BPASATION   AGBEEMfiNT;  COMPLAINT ill     54 

SEQUESTRATION 

Against  domestic  corporation  bt  receiver  of  a  foreign  cor- 
poration UNDER  §  100  OF  the  GENERAL  CORPORATION  LAW; 

COMPLAINT iii  164 

SPECIFIC  PERFORMANCE    . 

Parol  contract  by  wife  to  reconvey  real  property  conveyed 
by  her  husband 1  589 

Vendor  and  purchaser;  indefinite  adjournment  of  closing 
OF  TITLE;  complaint i  227 

Vendor  and  purchaser;  title  to  lands  between  high  and  low 
water  mark;  easement  op  public  grant  by  state;  vendor 

AGAINST  purchaser;  COMPLAINT Hi  365 

Vendor  and  purchaser  ;  vendee  against  vendor  ;  complaint  . .  ii    89 
Vendor  and  purchaser;  vendee  against  vendor;  findings,  .ii    93 

SUMMARY  PROCEEDINGS 
Landlobd  and  tenant;  petition i  215 

SURETY 

Action  on  bond  to  secure  payment  of  agreed  price  for  work 
under  construction  contract;  complaint ii    35 

Ck)NTRIBUTION;  ACTION  BY  SURETY  ON  BOND  OF  PUBLIC  OFFICER 
AGAINST  FORMER  SURETY  FOR  AMOUNT  PAID  BY  REASON  OP 
LOSSES  IN  YEARS  PRIOR  TO  TIME  PLAINTIFF  BECAME  SURETY .  .  iii   193 

T 

TAXPAYER'S  ACTION 

Municipal  corporation;  injunction  restraining  payment  for 
work  done  fob  municipality  under  unauthorized  con- 
TRACT; complaint iii  226 

TRESPASS 

Blasting;  rock  and  dirt  thrown  on  premises  of  adjoining 
owner;  complaint ii  571 
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V 

VENDOR  AND  PURCHASER 

CONTHACT  OF  SALS 1  237 

Specific  pesfobmancb;  iHDErmnx  aaioubnhent  of  this  fos 

CLOBING  TTTLM;  COMPLAHiT 1  227. 

SPECinC  FEBFORlfANCB;  TFTiM  TO  LAND  BSTWEEN  HIGH  AND  LOW 
WATER  mark;  EASBMSNT  of  public  GRANT  BY  STATE;  VENDOR 

AND  purchaser;  complaint iii  365 

Specific  performance;  vendee  against  vendor;  complaint.  . .  ii    89 

VILLAGE 
Notice  of  claim  caused  by  person  slipping  on  icy  sidewalk,  .i  559 

W 

WAREHOUSEMAN 

Damages  caused  by  rats  to  hops  stored  with  defendant  as 
warehouseman;  complaint iii  168 

WATERCOURSES 

Action  against  municipal  corporation  to  prevent  discharge 
of  sewerage  in  stream  passing  through  plaintiff's  land 
WITH  CLAIM  FOR  damages;  complaint ii  304 

Obstructing  stream  forming  boundary  between  plaintiff's 
AND  defendant's  land;  findings iii  note,  60 

Obstructing  stream  forming  boundary  between  plaintiff's 

AND  defendant's  LAND;  COMPLAINT iii      66 

Pollution  of  stream  by  manufacturing  plant;  injunctive 
reuef  and  damages  in  one  action;  complaint ii    49 

WORKMEN'S  COMPENSATION  ACT 

Defense  that  rights  of  parties  are  governed  by  foreign 
statute;  answer iii  290 

WORKMEN'S  COMPENSATION  ACT  OF  NEW  JERSEY 

Complaint  in  action  for  death  claim  in  new  york  courts,  .ii  206 
Separate  defense  setting  up  act  of  new  jersey  as  bar  to 

ACnON  for  damages  in  new  YORK  WHEN  ACCIDENT  HAPPENED 

IN  NEW  JERSEY 11    193 

Writ  of  mandamus i  202 

See  MANDAMUS,  ORDER,  AFFIDAVIT 
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BRADBURY'S 

PLEADING  AND  PRACTICE 
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•    VOL,  3 

Louis  Levy,  Plaintiff,  v.  Mode  Embroidert  Works  and 

Isidore  A.  Wiener,  Defendants 

(aty  Court  of  the  City  of  N.  Y.,  December  4, 1912) 

Code  Civ.  Pro.,  §  1778;  serving  answer  in  action  on  promissory 
note  against  corporation  in  City  Court  of  New  York  without 
order  for  trial  of  issues;  waiver  of  irregularity  by  retention  of 
answer;  time  within  which  judgment  may  be  entered  upon 
failure  to  serve  order  ^ 

1.  In  an  action  on  a  promissory  note  against  a  corporation,  the 
provisions  of  §  1778  of  the  Code  of  Civil  Procedure  that  an 
order  for  the  trial  of  the  issues  must  be  served  with  an  answer 
or  demurrer,  is  waived,  where  an  answer  which  is  served 
without  such  an  order  is  retained  by  the  plaintiff's  attorney. 

2.  Where  an  answer  is  served  without  an  order  for  the  trial 
of  the  issues  in  such  an  action  in  the  City  Court  of  the  City 
of  New  York,  judgment  cannot  be  entered  in  any  event  imtil 
the  expiration  of  twenty  days  after  the  service  of  the  com- 
plaint. 

Kogan  &  Goldstein  for  the  plaintiff. 

Jacob  Cebvlsky  for  the  defendant,  Mode  Embroidery 
Works. 


^See  Smiih  v.  Consumers'  Fertilizer  Co.,  poH,  pagje  2,  note.    See 

also   NOTB  ON  PBACnCB  UNDIBB  §  1778  OF  THE  CODB  OF  CiVIL  PbO- 

CBDUBB,  pod,  page  2. 
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2  Levy  v.  Mode  Embroidery  Works 

Opinion  of  the  Court 

Green,  J.: 

This  is  a  motion  to  vacate  a  judgment  and  execution 
issued  thereon  as  a  matter  of  right.  The  action  is  brought 
against  a  corporation  upon  a  promissory  note  made  by 
the  defendant.  Defendant  served  its  answer  and  neg- 
lected to  obtain  an  order  imder  §  1778  of  the  Code  direct- 
ing the  issues  to  be  tried,  and  judgment  was  thereupon 
entered.  Plaintiff  did  not  return  the  answer,  but  retained 
It  and  entered  judgment.  I  have*  had  occasion  to  pass 
upon  this  same  question  before,  and  the  case  of  Smith  v. 
Consumers^  Fertilizer  Co.  (L.  J.,  April  14,  1910)  *  presents 

^  As  the  case  of  Smith  v.  Consumers*  FertiXizer  Co.  referred  to  in  the 
text  is  not  elsewhere  reported  it  is  priated  below  in  full : 
Green,  J.: 

This  is  a  motion  to  vacate  and  set  aside  a  judgment  and  execution 
issued  thereon  upon  the  ground  that  judgment  was  improperly  entered 
against  the  defendant.  The  action  is  predicated  upon  a  promissory 
note  allegedly  made  by  the  defendant,  a  corporation.  The  summons 
and  complaint  was  served  on  March  15,  1910,  and  an  answer  served 
upon  plaintiff's  attorney  within  six  days.  Defendant's  attorney 
through  inadvertence  failed  to  obtain  and  serve  an  order  as  required 
by  §  1778  of  the  Code  of  Civil  Procedure  that  the  issues  presented  by 
the  pleadings  be  tried  and  plaintiff's  counsel,  electing  to  treat  the 
answer  as  a  nullity  as  provided  by  the  Code,  entered  judgment  and 
issued  execution.  There  are  two  serious  objections  to  the  maintenance 
of  the  judgment  as  entered  and  upon  which  execution  was  issued.  The 
summons  and  complaint  were  served  on  March  15,  1910,  and  con- 
sequently, even  though  no  order  was  obtained  directing  that  the 
issues  presented  by  the  pleadings  be  tried,  the  plaintiff  was  not  en- 
titled to  enter  judgment  under  §  1778  of  the  Code  imtil  ''at  the  expirar 
tion  of  twenty  days  after  the  service  of  a  copy  of  the  complaint."  The 
summons  and  complaint  having  been  served  on  March  15,  the  first  day 
upon  which  plaintiff  had  the  right  to  enter  judgment  was  April  4, 
yet  plaintiff  entered  judgment  and  the  same  was  docketed  on  April  1, 
three  days  prior  to  the  time  he  had  the  right  to  do  so.  The  second 
objection  is  the  fact,  as  contended  by  defendant's  counsel,  that  plain- 
tiff retamed  the  answer  and  consequently  did  not  treat  it  as  a  nullity, 
and  thus  has  waived  the  provision  of  §  1778  of  the  Code.  This  section 
has  long  been  a  hidden  trap  for  the  unwary.  It  is  a  senseless  provision 
of  the  Code  and  serves  no  usefiil  purpose.  In  dealing  with  this  section 
with  that  thought  in  mind  the  courts  have  held  that  a  retention  of  the 
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the  reasons  why  this  motion  must  be  granted.  Plaintiff 
had  no  right  to  retain  the  answer;  if  he  desired  to  take 
advantage  of  the  section  he  was  under  duty  to  return  it 
with  his  reasons,  and  in  addition  he  had  no  right  to  enter 
judgment,  as  in  ease  of  default,  un]til  twenty  days  after 
the  service  of  the  complaint.  This  period  had  not  elapsed, 
consequently  plaintiff's  action  is  without  warrant  in  law. 
While  there  has  been  some  conflict  in  regard  to  the  proper 
practice  in  cases  of  this  kind,  the  question  seems  in  this 
department  to  be  settled  in  the  manner  indicated.  (For 
other  cases  upon  this  subject  see  Bench  &  Bar,  March, 
1911,  p.  118.)  The  motion  to  vacate  the  judgment  and  the 
execution  thereon  is  granted,  with  $10  costs  and  the  ad- 
ditional amoimt  of  the  sheriff's  fees  required  to  release  the 
levy. 

note  on  practice  under  section  1778  or  the  code  op  civil 

PROCEDURE 

Section  1778  of  the  Code  of  Civil  Procedure  has  been  the 
subject  of  considerable  adverse  criticism  by  the  courts.    Never- 

answer  was  a  waiver  to  that  provision  of  the  Code.  Counsel  for  defend- 
ant ches  the  case  of  Watertown  National  Bank  v.  Westchester  County 
Water  Works,  19  Misc.  685;  44  Supp.  1101;  a  Special  Term  decision  of 
Mr.  Justice  Hiscook,  then  at  Onondaga  County  Special  Term,  Su- 
preme Court,  in  support  of  his  judgment;  but  the  case  of  Blenderman  v. 
Bellis  Co,,  64  Misc.  65;  117  Supp.  897;  and  Tautphoeus  v.  Harbor  & 
Suburban  Co.,  96  App.  Div.  23;  88  Supp.  709;  are  directly  in  conflict 
with  that  decision,  and  in  my  opinion  are  controlling  on  this  motion. 
In  the  Tautpkoeus  case,  supra,  the  Appellate  Division  in  a  unanimous 
decision  held  that  the  retention  of  the  answer  precluded  the  plaintiff 
from  treating  it  as  a  nullity,  and  that  defendant  had  a  right  to  assume 
that  it  had  been  properly  served.  I  am  therefore  of  the  opinion  that  the 
judgment  was  unproperly  entered,  firstly  because  it  was  entered  before 
the  expiration  of  twenty  days  from  the  day  of  service  of  the  summons 
and  complaint,  and  secondly  because  by  retaining  the  answer  plaintiff 
waived  the  provision  of  §  1778  of  the  Code  and  thereby  was  precluded 
from  treating  the  answer  as  a  nullity. 

The  motion  to  vacate  the  judgment  and  execution  is  thereby  granted 
as  a  matter  of  right,  with  910  costs  of  this  motion,  and  the  sheriff  is 
stayed  from  any  and  all  proceedings  therein. 
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tbelesa  the  L^;i8latiire  has  not  seen  fit  to  repeal  it.  There  has 
also  been  a  good  deal  of  conflict  relating  to  practice  thereunder. 

In  spite  of  one  or  two  very  respectable  authorities  to  the 
contrary,  it  is  believed  that  the  decisions  made  by  Mr.  Justice 
Green  on  the  two  points  involved  in  the  cases  of  Levy  v.  Mode 
Embroidery  Works,  at  page  1  of  the  text,  and  Smith  v.  Consumer a^ 
Fertilizer  Co.,  in  a  note  at  page  2,  are  soimd. 

The  section  has  not  been  changed  since  it  was  originally 
enacted  as  part  of  the  Code  and  reads  as  follows: 

''In  an  action  against  a  foreign  or  domestic  corporation,  to 
recover  damages  for  the  non-payment  of  a  promissory  note, 
or  other  evidence  of  debt,  for  the  absolute  payment  of  money, 
upon  demand,  or  at  a  particular  time,  an  order,  extending  the 
time  to  answer  or  demur,  shall  not  be  granted,  except  by  the 
court,  upon  notice  to  the  plaintiff's  attorney.  In  such  an  action, 
unless  the  defendant  serves,  with  a  copy  of  his  answer  or  de- 
murrer, a  copy  of  an  order  of  a  judge,  directing  that  the  issues 
presented  by  the  pleadings  be  tried,  the  plaintiff  may  take 
judgment,  as  in  case  of  default  in  pleading,  at  the  expiration  of 
twenty  days  after  service  of  a  copy  of  the  complaint,  either 
personally  with  the  summons,  or  upon  the  defendant's  attor- 
ney, pursuant  to  his  demand  therefor;  or,  if  the  service  of  the 
summons  was  otherwise  than  personal,  at  the  expiration  of 
twenty  days  after  the  service  is  complete." 

The  section  is  constitutional.  Moran  v.  Long  Island  City, 
101  N.  Y.  439;  rev'g  38  Hun,  122. 

It  has  been  held  that  the  Statute  should  not  be  extended 
beyond  the  strict  limitations  of  the  terms  employed.  Shorer  v. 
Times  Printing  &  Publishing  Co.,  63  Hun,  88;  6  Supp.  63;  aff'd 
119  N.  Y.  483. 

Section  1778  does  not  apply  to  an  action  against  a  corporation, 
as  an  endorser  on  a  promissory  note;  it  is  to  be  confined  strictly 
to  actions  upon  instruments  which  admit  on  their  face  an 
existing  debt  payable  absolutely.  Shorer  v.  Times  Printing  cfe 
Publishing  Co.,  119  N.  Y.  483;  aff'g  53  Hun,  88;  6  Supp.  63. 

When  an  endorser  of  a  promissory  note  made  by  a  corporation 
paid  the  note  and  took  it  up  and  subsequently  sued  thereon, 
and  the  defendant  served  a  demurrer  to  the  complaint  without 
an  order  under  §  1778  that  the  issues  be  tried,  it  was  held  that 
the  plaintiff  was  entitled  to  enter  judgment  as  upon  a  default 
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at  the  expiration  of  twenty  days  from  the  service  of  the  summons 
and  complaint.  Ford  y.  Binghamton  Hydraulic  Power  Co.,  54 
Hun,  461;  7  Supp.  714;  aflf'd  121  N.  Y.  664. 

Section  1778  does  not  apply  in  an  action  on  a  promissory 
note  against  a  corporation  where  the  defendant  admits  the 
making  of  the  note,  but  sets  up  a  counterclaim.  Pennypacker  v. 
Lwis  A  Co.,  63  Misc.  384;  116  Supp.  771. 

It  seems  that  a  policy  of  fire  insurance  under  which  a  loss  has 
occurred,  is  not  an  instrument  for  the  pa3rment  of  money  within 
the  meaning  of  §  1778  of  the  Code.  Trepagnier  &  Bros.  y.  Rose, 
18  App.  Div.  393;  46  Supp.  397;  aflf'd  155  N.  Y.  637. 

A  policy  of  life  insurance,  although  it  has  matiu^  and  become 
payable,  is  not  an  evidence  of  debt  for  the  absolute  payment  of 
money  on  demand,  within  the  meaning  of  Code  Civ.  Proc,  §  1778. 
New  York  Life  Ins.  Co.  v.  Universal  Life  Insurance  Co.,  88  N.  Y. 
424;  McKee  v.  Metropolitan  Life  Ins.  Co.,  25  Hun,  583;  Anony- 
nums,  6  Cow.  41 ;  Tyler  v.  ^tna  Fire  Insurance  Co.,  2  Wend. 
280. 

A  certificate  of  stock  of  a  building  and  loan  association,  with 
a  guaranty  of  payment  of  the  principal  thereof,  which  must  be 
reformed  as  to  its  date,  is  not  an  evidence  of  debt  for  the  absolute 
payment  of  money  within  the  meaning  of  §  1778.  Tavipkoeus  v. 
Harbor  &  Suburban  B.  &  S.  Assn.,  96  App.  Div.  23;  88  Supp. 
709. 

Section  1778  applies  to  an  action  brought  on  the  interest 
coupons  from  bonds  issued  by  a  Municipal  Corporation.  Moran 
v.  Long  Island  City,  101 N.  Y.  439;  rev'g  38  Hun,  122. 

Under  the  provision  of  §20  of  the  Municipal  Court  Act, 
§  1778  of  the  Code  of  Civil  Procedure  applies  to  an  action  in  the 
Municipal  Court  against  a  corporation.  Duke  v.  Ml.  Morris 
ConsiructUm  Co.,  127  App.  Div.  39;  111  Supp.  313. 

In  an  action  brought  in  the  Municipal  Court  of  the  City  of 
New  York,  where  the  answer  is  not  served  on  the  plaintiff,  but  is 
filed  in  the  court,  the  plaintiff  must  object  promptly  when  his 
attention  is  called  to  the  fact  that  the  answer  has  been  served 
without  such  order;  it  will  be  too  late  to  raise  the  objection  on 
the  day  of  the  trial,  where  there  have  been  several  adjournments 
after  the  filing  of  the  answer.  Blenderman  v.  J.  R.  BeUis  Co., 
64  Misc.  66;  117  Supp.  897. 

Section  1773  of  the  Code  of  Civil  Procedure  does  not  apply  to 
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an  action  brought  in  a  Justice's  court  against  a  domestic  cor- 
poration. Center  v.  HoosUk  River  Pvlp  Co.,  43  Misc.  247;  88 
Supp.  548. 

An  order  under  §  1778  that  the  issues  be  tried  does  not  prej- 
udice the  right  of  the  plaintiff  to  make  such  motion  on  the 
pleadings  as  he  may  be  advised.  Beaumond  v.  Dieck's  Pharma- 
ceutical Extract  Co.,  6  Civ.  Pro.  R.  274. 

In  an  action  on  a  promissory  note  where  an  order  has  been 
secured  imder  §  1778  in  relation  to  the  original  complaint  it  is  not 
necessary  to  secure  a  new  order  upon  the  service  of  an  amended 
complaint.  Edward  Barr  Co.  v.  George  M.  Kuntz  &  Co.,  18  Abb. 
N.  C.  476,  City  Court  of  N.  Y.,  McAdam,  Ch.  J. 

On  the  two  points  decided  by  Mr.  Justice  Green  in  the  cases 
in  the  text  and  a  note  thereto,  it  has  been  held  by  Mr.  Justice 
HiscocK,  sitting  at  the  Onondaga  County  Special  Term  of  the 
Supreme  Court,  that  the  retention  of  an  answer  served  by  the 
defendant  without  an  order  for  the  trial  of  the  issues,  did  not 
constitute  a  waiver  of  the  irregularity.  Watertovm  Naiional 
Bank  v.  Westchester  County  Water  Works  Co.,  19  Misc.  685;  44 
Supp.  1101. 

But  the  last  mentioned  case  has,  in  effect,  been  overruled 
by  the  Appellate  Division  of  the  First  Department,  holding  that 
where  an  answer  is  served  by  the  defendant  without  the  order 
required  by  Code  Civ.  Proc,  1778,  and  the  answer  is  retained  by 
the  plaintiff,  the  plaintiff  is  precluded  from  treating  the  answer 
as  a  nullity.  Taviphoeus  v.  Harbor  &  Suburban  B.  <St  S.  Assn., 
96  App.  Div.  23;  88  Supp.  709.  The  court  further  held  that  if 
the  plaintiff  desired  to  take  advantage  of  the  irregularity  he 
must  return  the  answer  promptly  with  a  notice  stating  the 
reasons  for  such' return. 

On  the  question  of  whether  the  plaintiff  must  wait  twenty 
days,  or  a  shorter  period,  before  taking  judgment,  when  the  ac- 
tion is  brought  in  a  court  where  the  time  to  answer  the  complaint 
is  less  than  twenty  days,  there  is  also  much  conflict. 

There  is  a  dictum  in  the  case  of  Center  v.  Hoosick  River  Pulp 
Co.,  43  Misc.  247;  88  Supp.  548,  to  the  effect  that  when  an  action 
is  brought  in  a  court  where  the  summons  requires  an  answer  to  be 
served  in  less  than  twenty  days  that  the  order  specified  in  Code 
Civ.  Pro.,  §  1778,  must  be  served  within  the  time  that  the  de- 
fendant has  to  answer.    In  support  of  that  doctrine  the  court 
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cited' the  cases  of  Donaldson  y.  Wood  &  Woody  22  Wend.  395; 
Schlegd  v.  American  Beer  &  Ale  BoMing  Co,,  12  Abb.  N.  C.  280. 
The  Schlegel  case  supports  the  ruling,  but  the  case  of  Donaldson 
Y.  Wood  &  Wood  is  on  an  entirely  different  point  and  it  is  difficult 
to  understand  how  it  can  be  an  authority  for  such  a  doctrine, 
except  on  the  general  principle  that  courts  will  look  to  the  cir- 
cumstances and  conditions  under  which  a  statute  was  passed  to 
determine  the  intent  of  the  legislature. 

In  the  New  York  Marine  Court  (now  City  Court)  it  was  held 
that  the  order  under  §  1778  should  be  served  within  six  days  after 
the  service  of  the  summons  and  complaint  (1882).  Schlegel  v. 
American  Beer  &  Ale  Bottling  Co.,  2  Civ.  Pro.  393;  12  Abb. 
N.  C.  280. 

The  provisions  of  §  1778  are  plain  however  that  the  plaintiff 
must  wait  twenty  days  in  such  a  case  before  taking  judgment. 
Mr.  Justice  Green  seems,  therefore,  to  have  the  better  of  the 
argument  in  support  of  the  decisions  made  in  the  c€ise  of  Levy  v. 
Mode  Embroidery  Works  (at  page  1  in  the  text)  and  the  case  of 
Smith  V.  Consumers'  Fertilizer  Co.  (in  a  note  at  page  2).  The 
same  Justice  made  another  decision  to  the  same  effect  in  the 
case  of  Barrett  v.  Granite  Springs  Water  Co.  (unreported) 
City  Court  of  the  City  of  New  York,  Dec.  6, 1912. 


8  Peabody  v.  Richard  Realty  Co. 

Statement  of  Case 


Charles  M.  Peabody  et  al.,  Respondents,  v.  Richard 
Realty  Company  et  al.,  Appellants  * 

(207  N.  Y.  M2]  Bfl'g  without  opinion  145  App.  Div.  903;  129  Supp. 
1139;  aff'g  without  opinion  69  Misc.  582;  125  Supp.  349) 

Guaranty;  bond  of  surety  company  conditioned  that  tenant  will 
perform  covenants  of  lease;  action  on  bond  for  liquidated  dam- 
ages* 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  May  3,  1911,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Frank  M.  Avery,  Edgar  J.  PhiUipa  and  Earl  A.  Darr 
for  appellants. 

Vernon  Cole  and  Moses  Shire  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann, 
Werner,  Chase  and  Colon,  JJ. 


^  For  complaint  from  this  case  see  post^  page  9,  to  which  is  added 
the  bond  on  which  the  action  was  founded. 

The  only  opinion  written  in  the  case  was  that  of  Mr.  Justice  Mabcus 
at  Special  Term  (69  Misc.  582;  125  Supp.  349),  who  held  that  while 
actual  damages  were  proved  in  excess  of  the  penalty  of  the  bond,  that 
even  if  there  had  been  a  failure  of  such  proof  the  plamtifP  would  still 
have  been  entitled  to  have  recovered  the  amount  of  the  penalty  as 
liquidated  damages. 

<  See  Note  on  Enforcinq  Contbactb  fob  LiQumATED  Dama.ge3, 
post,  page  16. 
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Fonn  No.  1 

Complaint;  Guaranty;  Bond  of  Surety  Company  Conditioned  that 
Tenant  will  Perform  Covenants  of  Lease;  Action  on  Bond  for 
liquidated  Damages  ^ 

Supreme  CJourt,  Erie  County. 


Charles  M.  Peabody,  Elizabeth 
Peabody  King  and  Eliza  M. 
Peabody,  as  Committee  of  the 
Property  of  William  H. 
Peabody,  an  incompetent 
person. 

Plaintiffs, 
against 
Richard  Realty  Company  and 
National    Surety    Company, 

Defendants. 


The  above  named  plaintiffs,  by  Shire  &  Jellinek,  their 
attorneys,  for  their  complaint  herein,  allege: 

I.  That  during  all  the  times  hereinafter  mentioned,  the 
above  named  defendants  were  and  still  are  domestic 
corporations. 

II.  That  heretofore  and  on  the  30th  day  of  March, 
1909,  the  plaintiff,  Eliza  M.  Peabody,  was,  by  an  order 
made  at  a  Special  Term  of  the  Supreme  Court  of  the 
State  of  New  York,  and  which  was  duly  entered  in  the 
office  of  the  Clerk  of  the  County  of  Erie  on  the  31st  day  of 


1  From  Peabody  v.  Richard  Realty  Co.,  607  N.  Y.  642;  aff'g  without 
opinion  145  App.  Div.  903;  129  Supp.  1139;  aff'g  without  opinion  69 
Misc.  582;  125  Supp.  349. 

See  ante,  page  8. 

For  Note  on  Enforcinq  Contracts  for  Liquidated  Dasiagbs 
see  post,  page  16.  • 
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March,  1909,  duly  appointed  Committee  of  the  Person 
and  Property  of  one  William  H.  Peabody,  who  was 
therein  and  thereby  declared  and  adjudged  to  be  an  in- 
competent person,  and  the  said  Eliza  M.  Peabody  duly 
complied  with  all  of  the  terms  and  conditions  of  the  said 
order  and  gave  the  bond  required  by  law  and  by  said  order, 
and  which  said  bond  was  duly  approved  and  filed  and 
recorded  in  Erie  County  Clerk's  office,  and  said  Eliza  M. 
Peabody  duly  qualified  as  such  Committee  and  ever  since 
the  filing  of  said  bond,  has  been  and  is  now  acting  as  such 
Committee,  and  that  on  the  27th  day  of  May,  1910,  an 
order  was  duly  granted  by  the  Supreme  Court  of  the  State 
of  New  York,  at  a  Special  Term  thereof,  held  in  and  for  the 
County  of  Erie,  and  the  said  Eliza  M.  Peabody,  as  Com- 
mittee of  the  property  of  William  H.  Peabody,  was  duly 
authorized  and  permitted  to  bring  and  maintain  this 
action,  and  the  said  order  was  duly  filed  in  Erie  County 
Clerk's  office. 

TIL  That  heretofore  and  on  the  16th  day  of  July,  1904, 
Elizabeth  Peabody  King  and  Charles  Mason  Peabody,  as 
Executrix  and  as  Executor  of  the  Last  Will  and  Testament 
of  one  William  H.  Peabody,  being  the  owners  of  certain 
premises  situate  in  the  City  of  Buffalo,  New  York,  and 
being  the  premises  situate  on  the  northwest  comer  of 
Main  and  Chippewa  Streets  in  said  City,  having  a  frontage 
of  about  one  hundred  and  eighty-five  feet  on  Main  Street 
and  extending  through  to  Pearl  Street,  with  a  frontage  on 
Pearl  Street  of  about  one  hundred  and  eighty-five  feet, 
entered  into  an  agreement  in  writing  with  the  defendant, 
Richard  Realty  Company,  whereby  they  leased  and  de- 
mised to  said  Richard  Realty  Company,  the  said  premises, 
for  the  term  of  ten  years,  to  commence  on  the  first  day  of 
May,  1905,  and  to  end  on  the  first  day  of  May,  1915,  and 
which  among  other  things,  provided  for  the  payment  by 
the  said  Richard  Realty  Company  to  the  said  Charles 
Mason  Peabody  and  Elizabeth  Peabody  King,  as  Executor 
and  Executrix  of  the  Last  Will  and  Testament  of  WiUiam 
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H.  Peabody,  deceased,  of  certain  rentals,  as  follows: 
The  rental  of  Twenty-four  thousand  dollars  for  the 
first  and  second  years  of  the  said  term;  the  rental  of 
Twenty-three  thousand  dollars  for  the  third  year  of  said 
term;  the  rental  of  Thirty-two  thousand  dollars  for  the 
fourth  year  of  said  term;  the  rental  of  Thirty-two  thousand 
dollars  for  the  fifth  year  of  said  term;  the  rental  of  Thirty- 
four  thousand  dollars  for  the  sixth  year  of  said  term,  and 
the  rental  of  Thirty-six  thousand  dollars  per  annum  for 
the  balance  of  said  term,  which  said  rental  was  payable  in 
equal  monthly  payments  in  advance. 

IV.  That  after  the  making  of  said  lease,  the  same  was 
duly  transferred  and  assigned  to  the  Peabody  Realty 
Company,  by  an  mstrument  m  writing,  and  the  said 
premises  were  also  conveyed  by  said  Executrix  and  said 
Executor  to  the  said  Peabody  Realty  Company  on  or 
about  the  said  time.  That  said  Peabody  Realty  Company 
was  a  domestic  corporation,  and  by  virtue  of  said  written 
assignment,  it  became  possessed  of  all  the  right,  title  and 
interest  of  the  said  Executrix  and  Executor  in  and  to  the 
said  lease,  and  also  in  and  to  all  rent  then  due  or  which 
might  thereafter  become  due  under  the  said  lease,  and 
"that  thereafter  and  on  or  about  the  8th  day  of  May, 
1907,  the  said  defendant  Richard  Realty  Company,  as 
Principal,  and  said  defendant.  National  Surety  Company, 
as  Siurety,  made,  executed  and  delivered  their  obligation  or 
bond  in  writing  unto  the  said  Peabody  Realty  Company, 
in  the  sum  of  Ten  thousand  dollars,  providing  and  con- 
ditioned, among  other  things,  that  if  the  said  Richard 
Realty  Company  should  fail  to  perform  any  of  the  terms 
of  the  said  lease  on  its  part  to  be  performed,  and  was 
dispossessed  from  said  premises  by  reason  of  its  non- 
performance of  any  conditions,  that  the  said  defendants 
would  pay  to  the  said  Peabody  Realty  Company  the  sum 
of  Ten  thousand  dollars  as  stipulated  and  liquidated 
damages,  and  not  as  a  penalty."  That  a  copy  of  said 
bond  or  imdertaking  is  hereto  attached,  marked  Exhibit 
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''A/'  and  is  hereby  referred  to  and  made  a  part  of  this 
complaint. 

V.  That  thereafter  and  on  or  about  the  23d  day  of 
June,  1909,  said  Peabody  Realty  Company,  by  an  in- 
strument in  writing,  duly  transferred,  set  over  and  as- 
signed unto  Charles  M.  Peabody,  William  H.  Peabody 
and  Elizabeth  Peabody  King  all  of  its  right,  title  and 
interest  in,  to  and  under  the  aforesaid  lease,  and  also  all 
rent  then  due  or  which  might  thereafter  become  due  under 
the  said  lease,  and  also  conveyed  the  premises  described 
in  said  lease  to  Charles  M.  Peabody,  William  H.  Peabody 
and  Elizabeth  Peabody  King,  and  likewise,  on  said  date, 
duly  transferred,  set  over  and  assigned  unto  Charles  M. 
Peabody,  William  H.  Peabody  and  Elizabeth  Peabody 
King  all  of  its  right,  title  and  interest  in,  to  and  under 
the  aforesaid  obligation  or  bond  from  the  National 
Surety  Company  and  Richard  Realty  Cpmpany  to  the 
Peabody  Realty  Company. 

VI.  That  the  said  Richard  Realty  Company  duly 
entered  into  possession  of  the  said  premises  demised  to  it 
under  the  said  lease  and  among  other  defaults,  failed  to 
pay  the  rent  amoimting  to  the  smn  of  Two  thousand  six 
hundred  sixty-six  and  66/100  dollars  for  the  month  of 
April,  1910,  pursuant  to  the  terms  of  said  lease,  and  that 
the  said  siun  became  due  and  payable  on  the  first  day  of 
April,  1910,  but  under  the  terms  of  said  lease,  the  said 
Richard  Realty  Company  could  not  be  considered  in 
default  for  the  non-payment  of  said  sum  of  money  as 
rent  until  thirty  days  elapsed  from  the  time  said  sum  as 
rent  became  due  and  payable.  That  said  smn  of  money 
has  never  been  paid  and  is  now  due  and  payable,  and  that 
by  reason  of  said  default  and  non-payment  of  said  sum  of 
money  as  rent,  and  on  the  7th  day  of  May,  1910,  proceed- 
ings were  duly  instituted  in  the  City  Court  of  Buffalo, 
a  Court  having  competent  jurisdiction  to  entertain  such 
proceedings,  for  the  purpose  of  removing  and  dispossessing 
the  said  Richard  Realty  Company  from  said  premises, 


Peabody  v.  Richard  Realty  Co.  13 

Complaint — ^E2xhibit 

and  that  such  proceedings  were  duly  and  regularly  con- 
ducted and  had  to  the  end  that  on  the  9th  day  of  May, 
1910,  the  City  Court  of  Buffalo  duly  made  an  order 
removing  and  dispossessing  the  said  Richard  Realty 
Company  from  said  premises,  and  the  said  order  was  duly 
and  r^ularly  enforced  and  the  said  Richard  Realty  Com- 
pany was  removed  and  dispossessed  from  said  premises, 
and  the  said  plaintiffs  were  put  into  possession  thereof. 

VII.  That  said  plaintiffs  have  complied  with  all  of  the 
terms  and  conditions  of  the  said  bond,  as  required  by 
them  to  be  performed  and  duly  notified  the  said  defend- 
ant, National  Siu^ty  Company,  within  ten  days  after  the 
occurrence  of  the  said  default  and  dispossession,  in  writ- 
ing, as  required  by  the  terms  and  provisions  of  said  bond, 
and  have  duly  demanded  of  the  said  National  Surety 
Company  that  it  pay  the  sum  of  Ten  thousand  dollars  as 
required  by  the  said  bond,  which  it  has  failed  and  refused 
to  do. 

That  by  reason  of  the  facts  and  circumstances  herein 
set  forth,  plaintiffs  have  sustained  damages  in  excess  of 
Ten  thousand  dollars,  and  that  the  said  defendants, 
National  Siurety  Company  and  said  Richard  Realty  Com- 
pany have  become  and  are  indebted  unto  these  plaintiffs 
in  the  sum  of  Ten  thousand  dollars,  with  interest  thereon 
from  May  12th,  1910. 

Wherefore,  plaintiffs  demand  judgment  against  said 
defendants  for  the  sum  of  Ten  thousand  dollars,  with 
interest  thereon  from  May  12th,  1910,  besides  the  costs  of 
this  action. 

Shire  &  Jellinek, 

Attorneys  for  Plaintiffs, 

930-944  Pmdential  Building, 

Buffalo,  N.  Y. 

Exranrr  "A" 

Enow  All  Men  by  These  Presents,  That  the  Rich- 
ard Reaivty  Company,  a  New  York  corporation,  as 
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principal,  and  the  National  Surety  Company,  a  New 
York  corporation,  having  its  principal  offices  at  No.  346 
Broadway,  in  the  City,  County  and  State  of  New  York 
(hereinafter  called  the  Company),  as  Surety,  are  held  and 
firmly  bound  imto  the  Peabody  Realty  Company,  a 
New  York  corporation,  having  its  principal  office  in  the 
City  of  Buffalo,  New  York  (hereinafter  called  the  Obligee), 
in  the  sum  of  Ten  Thousand  ($10,000)  Dollars,  lawful 
money  of  the  United  States,  for  the  payment  of  which 
sum,  well  and  truly  to  be  made,  the  said  Principal  binds 
itself,  its  successors  and  assigns  and  the  Company  binds 
itself,  its  successors  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

Signed,  sealed  and  deUvered  this  eighth  day  of  May, 
1907. 

Whereas,  the  said  Principal  heretofore  entered  into  a 
certain  written  lease  with  the  said  Obligee,  a  copy  of 
which  lease  and  the  amendments  thereto  is  hereto  at- 
tached, marked  Exhibit  "A,"  and  made  a  part  hereof, 
which  lease  provided  for  the  securing  of  the  Obhgee  in  the 
manner  therein  provided ;  and 

Whereas,  it  has  been  agreed  between  the  Principal 
and  the  Obligee  that  the  manner  of  such  security  be  so 
altered  as  to  permit  the  substitution  therefor  of  a  corpo- 
rate surety  bond  to  be  executed  by  the  Company,  as 
Surety,  the  said  Principal  and  Obligee  otherwise  con- 
firming all  the  provisions  of  said  lease; 

Now  Therefore,  The  Condition  of  the  FoREOoma 
Obligation  is  Such,  That  if  the  said  Principal  shall 
well  and  truly  perform  all  of  the  terms  and  conditions  of 
said  lease  on  its  part  to  be  performed,  then  this  obligation 
shall  be  void.  In  case,  however,  the  principal  shall  fail 
to  perform  any  of  the  terms  of  the  lease  on  its  part  to  be 
performed,  and  is  dispossessed  by  the  obligee  by  reason 
thereof,  then  in  that  event  the  said  Company  is  bound 
in  said  sum  of  Ten  Thousand  ($10,000)  Dollars,  which 
said  siun  said  Company  hereby  agrees  to  pay  forthwith  to 
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said  Obligee,  upon  such  dispossession,  as  stipulated  and 
liquidated  damages  and  not  as  a  penalty. 

Tms  Bond  is  executed  by  the  Company  upon  the  fol- 
lowing express  conditions: 

First:  No  liability  shall  attach  to  the  Company  here- 
under for  any  default  on  the  part  of  the  principal  in  the 
performance  of  the  terms  and  conditions  of  said  lease  as 
hereinbefore  provided,  unless  the  Obligee  shall  promptly 
upon  knowledge  thereof,  and  in  no  event  later  than  ten 
days  after  the  occurrence  of  such  default  and  dispossession, 
notify  the  Company  in  writing,  by  registered  mail,  at  its 
principal  office  in  the  City  of  New  York  of  such  default 
and  dispossession,  accompanied  by  a  statement  of  facts 
showing  the  date  of  such  dispossession  and  the  groimds 
therefor. 

Second  :  That  in  no  event  shall  the  Company  be  liable 
hereimder  for  a  greater  sum  than  Ten  Thousand  ($10,000) 
dollars. 

In  Witness  Whereof,  The  said  Principal  has  caused 
this  instrument  to  be  duly  executed  and  sealed  by  its 
officers  proper  for  the  purpose,  and  the  Company  has 
caused  this  instrument  to  be  duly  executed  and  sealed  by 
its  officers  proper  for  the  purpose  the  day  and  year  first 
above  written. 

Richard  Realty  Company, 

by  R.  L.  Rafalsky, 

President. 
National  Surety  Company, 
by  William  J.  Griffim, 
Vice-President. 

Attest:  Mark  Rafalsky, 

Secretary. 
Attest:  Leonard  Dammann, 

Asst.  Secretary. 

[Verification.] 
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I 

ENFOBCING  CONTRACTS  FOR  UQUIDATED  DAMAGES 

A  distinct  change  in  the  attitude  of  the  courts  respecting  the 
enforcement  of  contracts  providing  for  liquidated  damages, 
is  noted  by  the  Federal  Supreme  Court  in  the  case  of  United 
States  V.  Bethlehem  Sted  Co.,  205  U.  S.  105. 

Doubtless  it  would  be  difficult  to  support  some  of  the  older 
decisions  on  purely  logical  grounds.  They  proceeded  upon  the 
theory  that  even  though  a  contract  specifically  and  clearly 
provided  on  its  face  that  a  sum  mentioned  should  be  considered 
as  liquidated  damages,  in  case  of  a  breach  thereof,  nevertheless 
the  court  would  inquire  into  the  circumstances  in  each  case,  in 
addition  to  considering  the  words  of  the  contract,  to  gather  the 
intention  of  the  parties.  The  other  rule  that  where  a  written 
contract  is  clear  and  explicit  as  to  its  terms  the  court  will  enforce 
it  and  determine  that  the  intent  of  the  parties  must  be  conclu- 
sively presumed  to  be  that  which  was  expressed  in  the  contract, 
was  apparently  ignored.  This  exception,  as  to  contracts  pro- 
viding for  the  payment  of  liquidated  damages,  clearly  was  an 
attempt  on  the  part  of  the  courts  to  do  more  exact  justice  by 
modifying  the  rigors  of  harsh  contracts,  where  the  real  damages 
were  in  small  proportion  to  the  sum  specified  in  the  agreement 
as  liquidated  damages.  Doctrines  were  established,  which 
indicated  the  intent.  One  of  these  was  that  where  the  actual 
damages  were  so  small,  in  comparison  with  the  amount  specified 
as  liquidated  damages,  that  an  enforcement  of  the  contract 
would  cause  a  shock  to  the  moral  sense,  that  the  parties  would  be 
presumed  to  have  intended  the  amount  specified  as  a  penalty 
instead  of  liquidated  damages.  Cotheal  v.  Talmage,  9  N.  Y.  551 ; 
Dunn  V.  MargenOuiu,  73  App.  Div.  147;  76  Supp.  827;  aflf'd  on 
opinion  below  175  N.  Y.  518.  This  was  a  corollary  to  the  other 
doctrine  that  the  court  would  examine  into  the  circumstances 
in  each  case  to  determine  the  intent  of  the  parties,  in  spite  of  the 
precise  words  of  the  contract.  LntUe  v.  Banks,  85  N.  Y.  258; 
Kemp  V.  Knickerbocker  Ice  Co.,  69  N.  Y.  45;  Colwell  v.  Lawrence, 
38  N.  Y.  71. 

Both  of  these  rules  are  still  enforced.  But  there  is  a  tendency 
not  to  draw  the  line  quite  so  sharply  where  the  actual  damages 
are  uncertain,  the  contract  is  unambiguous  and  no  fraud  or  sharp 
practice  is  proved.    A  close  examination  of  many  of  the  older 
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cases  will  demonstrate  that  usually  such  contracts  have  been 
enforced  only  when  it  appeared  that  the  actual  damages  were 
approximately  the  same  as  the  amoimt  specified  as  liquidated 
damages.  Kemble  v.  Farren,  6  Bing.  141;  Jackson  v.  Baker,  2 
Edw.  Ch.  471;  Spencer  v.  TUden,  5  Cow.  144;  Niver  v.  Boss- 
man,  18  Barb.  50;  Mott  v.  Mott,  11  Barb.  127;  Beale  v.  Hayes,  5 
Sandf .  640.  The  above-mentioned  cases  were  cited  by  the 
C!ourt  of  Appeals  in  Curtis  v.  Van  Bergh,  161 N.  Y.  47,  at  page  52, 
and  the  Court  remarked: 

''These  avihorUies  show  ihat  the  courts  have  struggled  hard 
against  the  apparent  irUention  of  the  parties,  in  order  to  relieve 
the  one  in  defavU  from  an  improvident  bargain.  It  is,  however, 
the  law  of  this  State,  as  settled  by  this  court,  that  where  the 
language  used  is  clear  and  explicit  to  that  effect,  the  amount  is 
to  be  deemed  liquidated  damages  when  the  actual  damages 
contemplated  at  the  time  the  agreement  was  made  'are  in  their 
nature  uncertain  and  unascertamable  with  exactness,  and  may 
be  dependent  upon  extrinsic  considerations  and  circmnstances, 
and  the  amoimt  is  not,  on  the  face  of  the  contract,  out  of  all 
proportion  to  the  probable  loss.'" 

From  the  above  declaration  it  appears  that  even  in  cases 
where  the  damages  are  not  susceptible  of  proof  as  to  the  exact 
amount,  the  courts  will,  nevertheless,  consider  the  broad  equities 
and  will  refuse  to  enforce  harsh  agreements,  however  clear  the 
terms  thereof  may  be,  for  it  is  said  that  if  the  damages  are 
uncertahi  and  the  amount  stipulated  not  out  of  proportion  to  the 
actual  injury  the  contract  will  be  enforced.  Perhaps  no  better 
exemplification  of  the  working  out  of  this  principle  can  be 
found  than  the  case  of  Curtis  v.  Van  Bergh,  supra,  from  which 
the  foregoing  quotation  is  taken.  There  a  contract  was  under 
consideration,  which  contract  contained  the  following  provision: 

"In  case  the  said  party  of  the  first  part"  (the  owner  who  had 
agreed  to  put  up  the  building)  ''shall  be  unable  for  any  reason 
to  erect  said  building  according  to  the  plans  and  specifications 
hereinbefore  referred  to  and  to  have  the  same  completed  on  or 
before  the  first  day  of  July,  1896,  then  and  in  that  case  said 
party  of  the  first  part  shall  pay  to  the  said  parties  of  the  second 
part,''  (tenants  who  had  leased  the  building  to  be  erected),  "the 
sum  of  $50  for  each  day  after  July  1,  1896,  that  the  same  shall 
not  be  completed  as  fixed,  settled  and  liquidated  damages  of  the 
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parties  of  the  second  part,  which  they  will  sustain  by  reason  of 
the  failure  of  said  party  of  the  first  part  to  complete  said  building 
at  axe  time  hereinbefore  specified." 

The  court  upheld  the  contract  in  that  case,  but  only  after 
considerable  discussion  showing  not  only  that  the  damages  were 
extremely  uncertain,  but  also  that  the  liquidated  damages 
specified  were  m  reasonable  proportion  to  the  injury  which 
might  actually  be  caused  to  the  defendant  by  reason  of  the 
breach  of  the  contract.  So  while  the  court  sustained  the  contract 
it  felt  compelled  to  justify  this  action  by  showing  that  the 
actual  and  liquidated  damages  were  approximately  the  same, 
or  at  least  that  the  actual  damages  might  be  fully  as  great  as  the 
liquidated  damages  specified. 

The  change  in  sentiment  seems  to  be  concerned  principally, 
if  not  entirely,  with  this  latter  species  of  agreements.  If  the 
damages  flowing  from  the  breach  of  a  contract  are  in  their  nature 
uncertain  and  impossible,  or  perhaps,  even  difficult,  of  computa- 
tion, the  courts  will  permit  the  parties  themselves  to  decide  in 
advance  the  amount  payable  m  case  of  a  breach.  Ward  v. 
Hvdson  River  Building  Co.,  125  N.  Y.  230.  This  is  put  on  the 
specific  groimds  that  the  parties  themselves  are  usually  better 
able  to  determine  this  question  than  is  the  court  or  jury,  particu- 
larly when  they  fix  the  amount  while  they  are  free  to  say 
whether  or  not  they  will  enter  into  the  contract  at  all,  and  no 
fraud  or  duress  has  been  practiced.  Curtis  v.  Van  Bergh,  161 
N.  Y.  47,  53;  Jaguith  v.  Hudson,  5  Michigan,  123;  Jones  v. 
Binford,  74  Maine,  439.  But  even  these  cases  seem  to  hold 
that  although  there  is  imcertamty  as  to  the  actual  damages  the 
sum  liquidated  must  bear  some  reasonable  proportion  of  the 
actual  injury  which  might  be  suffered. 

The  foregoing  general  statement  of  the  law  is  examined  a 
little  more  closely  in  the  recent  cases  which  are  cited  in  the 
f  oUowmg  pages. 

"The  courts  at  one  time  seemed  to  be  quite  strong  in  their 
views  and  would  scarcely  admit  that  there  ever  was  a  valid 
contract  providing  for  liquidated  damages.  Their  tendency  was 
to  construe  the  language  as  a  penalty,  so  that  nothing  but  the 
actual  damages  sustained  by  the  parties  aggrieved  could  be 
recovered.  Subsequently  the  courts  became  more  tolerant  of 
such  provisions  and  they  now  have  become  strongly  inclined  to 
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let  parties  make  their  own  contracts  and  to  carry  out  their 
intention  even  when  it  would  result  in  the  recovery  of  an  amount 
stated  as  liquidated  damages  upon  proof  of  a  violation  of  a 
contract  and  without  proof  of  the  damages  actually  sustained. 
The  question  also  is,  what  did  the  parties  intend  by  the  language 
used?  When  such  intention  is  ascertained  it  is  ordinarily  the 
duty  of  the  court  to  carry  it  out.''  United  States  v.  Bethlehem 
Sieel  Co.,  205  U.  S.  105, 119. 

It  has  recently  been  said  that,  "Whenever  the  damages  flow- 
ing from  the  breach  of  a  contract  can  be  easily  established,  or  the 
damages  fixed  are,  plainly,  disproportibnate  to  the  injuiy,  the 
stipulated  sum  will  be  treated  as  a  penalty.  Where,  however, 
the  damages  resulting  from  the  breach  would  be  uncertain,  or 
difficult,  if  not  incapable  of  ascertainment,  then  the  agreement 
of  the  parties  liquidating  them,  in  anticipation,  will  be  enforced." 
Po9ner  v.  Roeenberg,  2  Bradbury's  PI.  &  Pr.  Rep.  5,  9,  quoting 
with  approval,  the  same  language  from  Mosler  Safe  Co.  v. 
Maiden  Lane  Safe  DeposU  Co.,  199  N.  Y.  479. 

In  Posner  v.  Rosenberg  (supra)  the  parties  entered  into  a 
contract  whereby  the  plaintiff  was  to  be  employed  by  the  defend- 
ants and  was  to  receive  a  salaiy  and  a  certain  percentage  of  the 
profits  of  the  business.  The  contract  contamed  a  clause  that  in 
case  of  its  breach  the  damages  should  be  liquidated  at  the  sum 
of  $10,000.  It  was  held  that  this  was  a  proper  case  for  the  en- 
forcement of  such  a  condition. 

In  J€iquith  v.  Hvdson,  5  Michigan,  123,  the  court  remarked: 
"There  are  great  numbers  of  cases  where  from  the  nature  of  the 
contract  and  the.subject-matter  of  the  stipulation  for  the  breach 
of  which  the  sum  is  provided  it  is  apparent  to  the  court  that  the 
actual  damages  for  a  breach  are  uncertain,  in  their  nature  dif- 
ficult to  be  ascertabied  or  impossible  to  be  estimated  with  cer- 
tainty by  reference  to  any  pecimiary  standard,  and  where  the 
parties  themselves  are  more  intimately  acquainted  with  all  the 
peculiar  circumstances  and,  therefore,  better  able  to  compute 
the  actual  or  probable  damages  than  courts  or  juries  from  any 
evidence  which  can  be  brought  before  them.  In  all  such  cases 
the  law  permits  parties  to  ascertain  for  themselves  and  to  pro- 
vide in  the  contract  itself  the  amount  of  the  damages  which  shall 
be  paid  for  the  breach." 

In  determining  whether  a  contract  provides  for  liquidated 
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damages  or  for  a  penalty,  the  court  must  look  to  the  subject- 
matter  of  the  contract  and  the  intention  of  the  parties.  Nichols 
&  Shepard  Co.  v.  Beyer,  168  Mo.  App.  686;  153  S.  W.  Rep.  794. 

In  the  last-mentioned  case  the  parties  entered  into  a  contract 
to  purchase  a  threshing  machine  which  contract  contained  a 
provision  that  should  the  defendant  fail  to  complete  the  purchase 
he  should  pay  certam  shipping  charges  and  that  the  purchaser 
(defendant)  would  "pay  fifteen  (15)  per  cent,  of  the  above 
contract  price  which  is  hereby  agreed  shall  be  and  constitute  the 
liquidated  damages  for  such  breach  of  this  contract."  The  court 
refused  to  enforce  the  contract  saying  the  term  ''liquidated 
damages"  used  in  the  contract  was  not  conclusive  when  it  ap- 
peared to  have  been  inserted  as  ''scare  money  "  and  not  to  com- 
pensate but  to  deter  a  breach. 

The  intention  of  the  parties  control  in  determining  whether 
damages  stipulated  for  are  liquidated  damages  or  a  penalty,  and 
if  it  satisfactorily  appears  that  the  damages  as  to  which  a  stipu- 
lation is  made  were  inserted  because  the  parties  at  the  time 
anticipated  the  possible  injury  resulting  from  the  breach  and 
fixed  upon  a  reasonable  sum  to  cover  such  damages,  the  con- 
tract will  be  enforced.  Strode  v.  Smithy  000  Ore.  000;  131  Pac. 
Rep.  1032. 

The  intention  of  the  parties  to  a  contract  and  the  language 
used  by  them  is  of  weight  but  not  controlling  in  determining 
whether  a  stipulation  as  to  the  amount  of  damages  recoverable 
for  a  breach  is  a  penalty  or  is  intended  as  liquidated  damages. 
Mount  Airy  Milling  &  Grain  Co.  v.  Runklea,  118  Md.  371;  84 
Atl.  Rep.  533.  In  the  last-mentioned  case  the  .seller  of  a  grain 
elevator  business  agreed,  after  an  option  to  purchase  had  been 
exercised,  not  to  re-engage  in  the  business  for  five  years  "under 
a  penalty  of  $6,200  as  liquidated  damages,"  and  it  was  held  that 
the  contract  must  be  construed  as  providing  for  a  penalty  and 
not  liquidated  damages. 

''It  is  fully  settled  that,  where  a  large  sum  is  to  be  paid  in 
default  of  pa3ring  a  smaller  simi  agreed  to  be  paid  by  the  same 
instrument,  then  the  larger  sum  is  a  penalty,  although  the  in- 
strument denominates  it  liquidated  damages."  Lampman  v. 
Cochran,  16  N.  Y.  275.  Quoted  with  approval  in  Feinsot  v. 
Burstein,  78  Misc.  259;  138  Supp.  185.  But  see  the  last-men- 
tioned case  again  reported,  000  Misc.  000;  141  Supp.  330. 
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Where  the  amount  agreed  to  be  paid  for  the  breach  of  the 
contract  greatly  exceeds  the  actual  damages  suffered  on  account 
of  the  delay  the  court  will  be  disposed  to  treat  the  stipulated 
sum  as  a  penalty  and  not  as  liquidated  damages.  Elgin  J.  &  E. 
By.  Co.  V.  Northwestern  National  Bk.,  165  111.  App.  35. 

A  provision  in  a  contract  fixing  $3,000  as  the  liquidated  dam- 
ages for  a  breach,  when  the  actual  damages  for  such  a  breach 
could  not  have  exceeded  $1,800,  was  held  to  be  a  stipulation  for 
a  penalty  and  not  for  liquidated  damages.  Stoner  v.  ShuUz, 
69  Wash.  687;  125  Pac.  Rep.  1026. 

In  an  action  upon  a  contract  to  pay  a  specified  sum  for  certain 
chattels,  if  they  are  not  returned,  it  is  proper  to  permit  the  de- 
fendant to  show  their  actual  value  as  bearing  upon  the  question 
as  to  whether  the  amount  specified  is  to  be  regarded  as  a  penalty 
or  in  the  nature  of  liquidated  damages.  Hicks  v.  Monarch  Cycle 
Mfg.  Co.,  176  N.  Y.  111. 

When  the  defendant  in  selling  a  barber  shop  agreed  not  to 
open  or  work  in  another  shop  within  five  blocks  of  the  shop  sold 
''under  penalty  of  a  fine  of  $300,"  it  was  held  that  this  was  an 
agreement  for  liquidated  damages  although  the  word  ''penalty" 
was  used.   Liotta  v.  Abruzzo,  82  App.  Div.  429;  81  Supp.  877. 

An  agreement  for  the  exchange  of  a  stock  of  merchandise  for 
real  property  contained  a  provision  for  liquidated  damages  in  the 
sum  of  $1,000  if  either  party  failed  to  perform  the  contract  of 
exchange,  and  a  further  provision  for  liquidated  damages  in 
the  same  sum  if  the  owner  of  the  merchandise  should  engage  in 
a  certain  busmess  after  making  the  exchange,  and  it  was  held 
that  the  contract  should  be  enforced  as  one  for  liquidated  dam- 
ages. Orenbaum  Bros.  v.  SoweU  Bros.,  00  Tex.  Civ.  App.  000; 
153  S.  W.  Rep.  905. 

Where  a  publisher  of  law  reports,  under  a  contract  with  the 
State,  was  required  to  sell  such  reports  at  a  specified  price,  on 
condition  that  the  publisher  should  be  hable  to  a  penalty  of 
$100  as  liquidated  damages  for  refusal  to  deliver  the  books  on  de- 
mand to  any  person  who  duly  tendered  the  price  stipulated  in 
the  contract,  it  was  held  that  this  agreement  could  be  enforced 
according  to  its  terms  by  a  person  to  whom  the  publisher 
refused  to  deliver  such  books  upon  a  proper  tender  of  the  price 
being  made.    Little  v.  BankSj  85  N,  Y.  258. 

Under  an  agreement  to  buy  a  stock  of  goods,  it  was  held  that 
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a  provision  that  the  sum  of  $300  should  be  forfeited  as  liquidated 
damages  in  case  of  a  breach,  should  be  enforced,  as  the  actual 
damages  were  difficult  of  computation.  Dyer  v.  Cowdm,  000  Mo. 
App.  000;  154  S.  W.  Rep.  156. 

A  contract  for  the  sale  of  machinery  m  which  it  is  stipulated 
that  if  the  buyer  refuses  to  perfonn,  he  shall  pay  !i5%  of  the 
purchase  price  and  10%  additional  as  attorney's  fees  provides 
for  a  penalty  and  not  for  liquidated  damages.  DiUey  v.  ThomaSf 
000  Ark.  000;  153  S.  W.  Rep.  110. 

In  a  suit  to  recover  on  a  contract  for  the  manufacture  of 
patented  lamp  shades,  a  deposit  to  secure  performance  by  the 
defendants  as  licensees  was  held  to  be  liquidated  damages  which 
limited  the  extent  of  the  plaintiff's  recovery.  Kaplan  v.  (Tray, 
000  Mass.  000;  102  N.  E.  Rep.  421. 

In  Nakagawa  v.  Okamoto,  000  Cal.  000;  130  Pac.  Rep.  707,  a 
provision  was  contamed  in  a  contract  between  truck  farmers  by 
which  each  executed  a  promissory  note  which  was  to  become  due 
if  any  of  the  parties  dealt  with  a  certain  truck  market,  and  this 
was  held  to  be  in  the  nature  of  a  penalty  and  not  liquidated 
damages. 

Where  a  contract  for  the  sale  of  real  estate  provided  that  on 
the  vendee's  breach  the  vendor  might  retain  payments  made  as 
liquidated  damages,  it  was  h^ld  that  whether  or  not  such  a 
provision  was  for  liquidated  damages  or  a  penalty  depended  on 
the  circumstances  of  the  case  and  not  on  a  mere  statement  to 
that  effect  in  the  contract.  Oidd  v.  Spartanburg  Realty  Co.,  00 
S.  C.  000;  77  S.  E.  Rep.  866. 

Where  the  vendor  having  a  defective  title  notified  the  pur- 
chaser of  his  readiness  to  convey  and  brought  suit  to  compel  him 
to  take  title  and  was  defeated,  it  was  held  that  the  purchaser 
was  not  limited  to  the  stipulated  damages  in  the  executory  con- 
tract and  was  entitled  to  compensatory  damages.  Van  Schaick 
V.  Lese,  31  Misc.  610;  66  Supp.  64. 

An  agreement  by  a  seller  of  mortgaged  lands  to  fill  the  lands 
up  to  grade  by  a  certain  date,  and  to  pay  a  stipulated  sum  as 
liquidated  damages  for  delay,  will  be  enforced  as  an  agreement 
for  liquidated  damages  and  not  a  penalty.  TiUon  v.  McLaugh- 
Ian,  83  N.  J.  Law,  107;  84  Atl.  Rep.  1044. 

Actual  damages  for  delay  in  performing  a  building  contract 
cannot  be  proved  by  the  owner  where  the  contract  provides  for 
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liquidated  damages.   Smith  v.  Vail,  53  App.  Div.  628;  65  Supp. 
834;aff'gl66N.  Y.611. 

A  stipulation  in  a  building  contract  to  the  effect  that  if  a 
building  was  not  completed  by  a  particular  date  the  builder 
should  pay  $5  per  day  from  a  specified  date  was  held  to  be  a 
provision  for  liquidated  damages  and  enforceable  as  such.  Gra^ 
ham  v.  Cooper,  119  Md.  358;  86  Atl.  Rep.  991. 

A  building  contract  providing  that  a  certain  sum  as  liquidated 
damages  shall  be  paid  by  the  contractor  for  each  day's  delay  in 
completing  the  building  may  be  enforced  by  the  owner.  Ward 
V.  Hudwn  River  Building  Co.,  125  N.  Y.  230. 

In  Master  Safe  Company  v.  Maiden  Lane  Safe  Deposit  Com" 
pony,  199  N.  Y.  479,  the  question  arose  on  a  counterclaim  in  an 
action  on  a  contract  for  building  a  vault,  which  provided  for  a 
stipulated  sum  as  liquidated  damages  for  each  day  of  delay  in 
the  performance  of  the  contract.  There  were  three  separate 
contracts  relating  to  different  portions  of  the  work.  The  de- 
fendant claimed  the  liquidated  damages  under  all  of  them.  The 
plaintiff  admitted  the  claim  under  one  of  the  contracts  and  de- 
nied liability  under  the  others.  It  was  found  that  a  portion  of 
the  delay  was  due  to  the  acts  of  the  defendant.  It  was  held  that 
this  entirely  destroyed  the  right  to  claim  liquidated  damages. 
The  court  decided  that  the  defendant  could  not  recover  such 
damages  for  the  portion  of  the  delay  caused  by  the  plamtiff  when 
a  part  of  the  entire  delay  was  caused  by  the  defendant.  In 
summing  up  its  conclusion  on  this  point  the  court  remarked: 

''Where  the  parties  are  mutually  responsible  for  the  delays, 
because  of  which  the  date  fixed  by  the  contract  for  completion 
is  passed,  the  obligation  for  liquidated  damages  is  annulled,  and 
in  the  absence  of  some  provision  under  which  another  date  can 
be  substituted,  it  cannot  be  revived.  If  the  respondent  failed 
to  complete  within  a  reasonable  time  after  crediting  the  appel-  • 
lant's  delay,  then  the  latter  had  a  cause  of  action  for  the  former's 
n^ect  and  the  measure  of  damages  would  be  the  actual  loss 
proved  to  have  been  sustained." 

A  railroad  timnel  construction  contract  provided  for  liquidated 
damages  for  delay  and  authorized  the  raiboad  company,  on 
default,  to  make  a  new  contract  for  coinpletion  on  the  contract- 
or's account,  and  it  was  held  that  the  right  to  liquidated 
damages  for  delay  could  not  be  enforced  where  the  company 
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elected  to  employ  a  new  contractor.    Skidds  v.  John  Shields 
Canst.  Co.,  000  N.  J.  Ch.  000;  86  Atl.  Rep.  968. 

Where  a  railroad  construction  contract  provided  for  a  penalty 
for  delay;  it  was  held  that  a  change  in  the  line  requiring  addi- 
tional work  which  entitled  the  contractors  to  additional  time  did 
not  relieve  them  from  liability  for  unnecessary  delay.  Coal  and 
Iron  Ry.  Co.  v.  Rdierd,  204  Fed.  Rep.  859. 

In  SmaU  v.  Burke,  92  App.  Div.  338;  86  Supp.  1066,  a  build- 
ing contract  provided  that  the  contractor  would  complete  the 
building  ^'on  or  before  the  expiration  of  seventy-two  working 
days  .  .  .  under  a  penalty  of  twenty-five  dollars  per  day  for 
every  day  thereafter."  The  lower  court  had  sustained  the  con- 
tract and  penalized  the  contractor  for  delay,  amounting  to 
seventy-two  working  days,  at  $25  a  day.  The  Appellate  Divi- 
sion held  that  even  though  this  contract  should  be  enforced  that 
much  of  the  delay  had  been  caused  by  the  owner  and  was  not 
chargeable  to  the  contractor  at  all  and  therefore  reversed  the 
judgment  and  ordered  a  new  trial.  The  court  remarked:  ''This 
was,  undoubtedly,  a  proper  case  for  the  parties,  by  an  appropri- 
ate liquidated  damage  clause,  to  stipulate  the  damages  that 
should  be  paid  upon  a  failure  to  complete  the  work  within  the 
time  specified.  Presumptively,  however,  where  the  parties 
unqualifiedly  specify  a  forfeiture  as  a  penalty  it  was  their  inten- 
tion that  the  amount  specified  should  be  a  penalty  or  security 
for  the  actual  damages  and  not  liquidated  damages.'^ 

In  landlord  and  tenant  cases  the  rule  seems  to  be  that  where 
the  loss  of  rents  from  the  failure  of  the  tenant  to  perform  the 
covenants  of  the  lease  are  easily  ascertainable,  a  stipulation  for 
liquidated  damages  will  be  construed  as  a  penalty  and  the  land- 
lord will  be  limited  to  his  actual  damages.  There  are  a  number 
of  exceptions  to  that  rule  of  which  the  case  in  the  text  is  an  ex- 
ample. 

The  Court  of  Appeals  has  laid  down  the  general  rule  that 
where  a  landlord  evicts  a  tenant  by  summary  proceedings  he 
caonot  retain  a  deposit  as  liquidated  damages,  although  by  the 
strict  terms  of  the  lease  he  has  a  right  to  retain  such  a  deposit 
upon  a  breach  of  the  covenants  of  the  lease.  Chavde  v.  Shepard^ 
122  N.  Y.  397;  Caesar  v.  Rvbinson,  174  N.  Y.  492;  ScoU  v.  Jlfon- 
tells,  109  N.  Y.  1.  In  all  of  these  cases  it  appeared  that  the  rela- 
tion of  landlord  and  tenant  had  ceased  and  that  there  was  no 
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further  liability  on  the  part  of  the  tenant.  Under  the  doctrine 
which  sustains  the  right  of  the  landlord  to  hold  the  tenant  on  the 
covenants  to  pay  rent  in  the  lease  m  spite  of  having  dispossessed 
him  a  different  rule  may  eventually  be  established  as  to  the  right 
of  the  landlord  to  retain  a  deposit  as  liquidated  damages.  For 
example  if  the  lease  provides  that  in  case  dispossess  proceedings 
are  taken  by  the  landlord  and  the  tenant  ousted,  that  the  land- 
lord may  still  rent  the  premises  as  agent  of  the  tenant  and  that 
the  t^iant  will  pay  any  deficiency  between  the  amoimt  collected 
by  the  landlord  for  the  balance  of  the  term  and  the  amount  of 
rent  reserved  in  the  lease,  the  sum  which  the  landlord  would  be 
entitled  to  recover  eventually  would  be  uncertain  at  the  time  of 
the  eviction  under  the  dispossess  proceedings.  There  appears  to 
be  no  reason  why  an  agreement  for  liquidated  damages  in  such  a 
case  would  not  be  enforced.  Naturally  the  liquidated  damages 
would  necessarily  be  in  lieu  of  the  right  to  recover  the  balance  of 
the  rent.  It  might  be  that  the  landlord  could  acquire  the  right 
to  elect  which  remedy  he  would  pursue,  by  proper  recitals  in  the 
lease,  but  obviously  he  could  not  pursue  both  remedies,  except 
in  a  very  extraordinary  case,  which  cannot  now  be  imagined. 

In  Feinsot  v.  Buratein,  000  Misc.  000;  141  Supp.  330,  the 
lease  under  consideration  contained  the  following  clause: 

''The  said  parties  of  the  second  part  have  deposited  with  the 
party  of  the  first  part  the  sum  of  two  thousand  ($2,000)  dollars 
in  good  lawful  money  of  the  United  States  of  America,  the 
receipt  whereof  is  hereby  acknowledged,  as  security  for  the 
faithful  performance  of  all  the  covenants  and  conditions  of  this 
lease  on  the  part  of  the  parties  of  the  second  part,  and  in  case  of 
any  breach  thereof  by  said  parties  of  the  second  part  the  said 
amount  of  money  shall  be  held  and  retained  by  the  said  party  of 
the  first  part  as  liquidated  damages  for  said  breach.  And  the 
parties  further  agree  that  in  the  event  that  the  said  parties  of 
the  second  part  shall  be  dispossessed,  on  siunmary  proceedings 
brought  to  recover  possession  of  said  premises  and  to  remove 
them  therefrom,  that  the  said  party  of  the  first  part  shall  never- 
theless have  the  right  to  retain  the  said  sum  of  two  thousand 
($2,000)  dollars  as  liquidated  damages  and  not  as  a  penalty.'' 

The  premises  consisted  of  a  seven-story,  brick  tenement  house 
with  accommodations  for  fifty-eight  tenants.  The  tenant  under 
the  lease  had  agreed  to  make  repairs,  to  pay  certain  water  rents 
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and  comply  with  orders  of  the  municipality  and  its  departm^its 
at  the  expense  of  the  tenant.  It  was  held  that  under  such  cir- 
cumstances the  loss  of  the  landlord  might  be  more  than  the  liq- 
uidated damages  specified  in  the  lease  and  the  provision  quoted 
should  be  enforced.  This  decision  was  made  by  Mr.  Chief 
Justice  O'DwTER,  of  the  City  Court  of  New  York,  after  the 
Appellate  Term  of  the  First  Department  had  held,  on  demurrer, 
that  the  provision  of  the  lease  as  to  liquidated  damages  could 
not  be  sustained.   See  78  Misc.  259;  138  Supp.  185. 

A  deposit  by  a  tenant  of  a  sum  equal  to  two  months'  rent  un- 
der a  lease  for  three  years  of  premises  occupied  by  sixty  families, 
rent  to  be  paid  seminnonthly,  was  held  to  be  deemed  liquidated 
damages  on  the  lessee  surrendering  or  being  dispossessed  before 
the  escpiration  of  the  term.  Feyer  v.  Reiss,  154  App.  Div.  272; 
138  Supp.  964. 

In  Ckierin  v.  Stacy,  175  Mass.  595;  56  N.  E.  Rep.  892,  it 
was  held  that  a  sum  agreed  to  be  paid  by  a  lessee  to  his 
sub-lessee  as  liquidated  damages,  in  the  event  of  the  latter  being 
ousted  through  the  acts  of  the  former  before  the  expiration  of 
the  lease  must  be  construed  as  liquidated  damages  and  not  as  a 
penalty,  inasmuch  as  the  injury  for  the  breach  of  an  agreement 
for  the  protection  of  a  tenant  against  being  ousted  before  the 
expiration  of  his  lease  was  one  that  could  not  be  measured  in 
damages. 

The  provision  of  a  contract  for  the  payment  of  $200,  in  the 
event  of  a  violation  of  an  agreement  that  a  store  should  not  be 
erected  for  general  merchandise  was  held  to  be  enforceable  as  an 
agreement  for  liquidated  damages  and  not  a  penalty.  Bergkuis 
V.  SchuUz,  119  Minn.  87;  137  N.  W.  Rep.  201. 

Under  a  contract  requiring  the  lessee  of  certain  premises  for 
the  term  of  three  years  to  make  repairs  to  the  value  of  $4,000  and 
providmg  that  in  case  of  his  failure  so  to  do,  the  landlord  could 
recover  this  amoimt,  it  was  held  that  this  was  a  provision  for 
liquidated  damages  which  would  be  enforced.  Vaulx  v.  Buntin, 
000  Tenn.  000;  153  S.  W.  Rep.  481.  In  the  last-mentioned  case 
it  was  said  that  liquidated  damages  will  not  be  treated  as  a 
penalty  when  there  is  a  practical  equality  between  the  stipulated 
sum  and  the  actual  damages. 

Where  it  was  stipulated  in  a  long  tenn  lease  for  the  erection 
on  real  estate  of  a  building  to  cost  $100,000,  that  the  lessee 
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should  provide  a  bond  in  the  sum  of  $50,000,  conditioned  for  the 
perfoimance  of  the  lease  as  to  the  erection  of  said  building  and 
it  was  stipulated  that  the  sum  of  $4,000  should  be  paid  as  liq- 
uidated damages  for  a  failure  of  the  lessee  to  furnish  the  bond, 
it  was  held  that  this  contract  should  be  enforced.  Strode  v. 
Smith,  000  Ore.  000;  131  Pac.  Rep.  1032. 

Where  a  tenant  gave  a  bond  under  an  agreement  to  erect  a 
particular  sort  of  building  on  a  leased  lot  within  a  specified  time, 
obey  building  laws  and  prevent  the  attachment  of  liens,  it  was 
held  that  the  bond  was  a  penalty  and  the  owner  could  not  re- 
cover the  amount  thereof  as  liquidated  damages,  where  a  tenant 
failed  to  erect  any  building.  O'Brien  v.  lUinoie  Surety  Co.,  203 
Fed.  Rep.  436. 

A  bond  in  the  penal  sum  of  $1,000  given  by  purchasers  of  a 
street  railway  franchise  conditioned  for  the  compliance  with  an 
ordinance  granting  the  franchise,  was  held  to  provide  for  liqui- 
dated damages  upon  a  failure  to  comply  with  the  ordinance. 
Scotes  AdminUtratars  v.  City  of  Mayfield,  000  Ky.  000;  155  S.  W. 
R^.  376. 

Under  a  contract  of  employment  a  driver  of  a  milk  wagon 
dqsosited  a  certain  sum  to  be  held  as  liquidated  damages  if  he 
failed  to  account  for  collections  and  it  was  held  that  the  driver 
was  not  entitled  to  recover  the  deposit  where  he  was  discharged 
for  deficiency  m  his  cash  reports  of  collections.  Whiteon  v.  Shef" 
fidd  Farme^laweon^Decker  Co.,  76  Misc.  180;  136  Supp.  560. 

A  provision  in  a  contract  of  employment  for  one  year  that  the 
employe  should  forfeit  $250  for  breach  of  the  same  was  held  to  be 
a  provision  for  liquidated  damages  and  not  for  penalty.  MyerS" 
Goldberg  Neckwear  Co.  v.  Grossman,  167  Mo.  App.  722;  151 S.  W. 
Rep.  163. 

Where  a  contract  of  employment  by  a  mercantile  establish- 
ment of  a  person  for  a  general  manager,  for  the  term  of  five 
years,  at  $1,800  a  year,  contained  a  provision  for  liquidated 
dami^ges  in  the  sum  of  $1,750  if  the  employe  should  be  discharged 
within  twenty-five  months,  it  was  held  that  this  was  a  reasonable 
adjustment  m  the  nature  of  liquidated  damages.  Jacobs  v. 
Shannon  FwrniJture  Co.,  32  Ohio  Cir.  Cr.  Rep.  51. 

A  contract  between  a  corporation  organized  to  promote  the 
interests  of  tobacco  growers,  and  a  tobacco  grower,  stipulating 
that  on  failure  to  comply  with  the  contract  the  grower  would  pay 
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the  corporation  as  liquidated  damages  a  specified  sum,  was  held 
to  be  enforceable  as  a  contract  for  liquidated  damages.  Burley 
Tobacco  Society  v.  GiUaspy,  000  Ind.  App.  000;  100  N.  E.  Rep. 
89. 

Parties  to  a  charter  party  may  stipulate  the  agreed  value  of  the 
vessel,  as  liquidated  damages  to  be  paid  in  the  event  of  a  failure 
to  return  the  vessel  and  such  stipulation  is  conclusive  upon  them 
in  the  absence  of  fraud  or  mistake.  Sun  Printing  and  Pvblishing 
Assn.  V.  Moore,  183  U.  S.  642. 


Joseph  Beck  &  Sons,  Plaintiff,  v.  Sigbcund  Tynbebg, 

Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  March  25,  1912) 

Bill  of  particulars;  order  precluding  giving  of  evidence;  practice 
where  it  is  contended  that  the  bill  served  is  insufficient 

1.  Where  it  is  contended  that  a  bill  of  particularB,  served  in 
compliance  with  an  order  therefor,  is  not  suificiently  explicit, 
it  should  be  returned  and  a  motion  made,  at  Special  Term, 
on  notice,  for  a  more  specific  bill  before  a  motion  is  made  to 
preclude  the  party  furnishing  the  bill  from  giving  evidence 
at  the  trial  because  of  failure  to  comply  with  the  order  for  a 
bill  of  particulars. 

Motion  to  preclude  the  giving  of  evidence  at  the  trial 
for  failure  to  comply  with  an  order  for  a  bill  of  particulars. 
Denied. 

Max  D.  Steuer  for  the  plaintiff. 

Samuel  P.  Ooldman  for  the  defendant. 

Platzek,  J.: 

Denied,  without  prejudice  to  renew,  and  without 
costs.  This  application  to  preclude  the  giving  of  evidence 
for  failure  to  furnish  all  the  required  particulars  is  prema- 
ture. The  proper  practice  is  ii  the  bill  does  not  comply 
with  the  order  directing  it  to  be  served  or  sufficiently  ex- 
plicit, it  should  be  returned  and  motion  made  at  Special 
Term  on  notice  for  a  more  specific  bill.  FaUer  v.  Ranger, 
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99  App.  Div.  374;  91  Supp.  205;  Reader  v.  Haggan,  114 
App.  Div.  112;  99  Supp,  681;  SmUh  v.  Bradstreet  Co.,  134 
App.  Div.  567;  119  Supp.  487;  Hein  v.  Honduras  Syndicatey 
138  App.  Div.  786;  123  Supp.  431. 


Ralph  Waldt,  Plaintiff,  v.  Goodwin  Manupactumnq 

Company,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  March  14,  1912) 

Pleading;  answer;  demurrer;  motion  for  judgment  on  the  plead- 
ings; master  and  servant;  action  for  unlawful  dischlUrge;  defense 
that  the  plaintifPs  services  were  unsatisfactory 

1.  In  an  action  for  the  unlawful  discharge  of  the  plaintiff  as  a 
salesman,  it  was  allied  in  the  answer  that  the  plaintiGF  was 
employed  for  a  period  of  three  years  under  a  contract  that  the 
employment  should  continue  ''only  so  long  as  the  plaintiff's 
services  were  satisfactory,  and  further  provided  that  the  de- 
fendant should  have  the  privilege  of  terminating  the  said 
contract,  should  the  services  of  the  plaintiff  prove  unsatis- 
factory," and  it  was  further  alleged  "that  the  plaintiff's  serv- 
ices proved  imsatisf actory  to  the  defendant  and  that  the  de- 
fendant .  .  .  wrote  the  plaintiff  a  letter  notifying  him  that 
his  services  would  not  be  required."  It  was  hdi  that  these 
allegations  were  sufficient  as  pleading  a  defense  which  the 
plaintiff  might  be  permitted  to  prove  upon  the  trial. 

Demurrer  to  unswer. 
Overrvled. 

Max  Monfried  for  the  plaintiff. 

O^GormaUy  Battle  &  Marshall  for  the  defendant. 

H'fiNDRiCE:,  J.: 

Motion  for  judgment  on  demurrer  to  a  defense.  The 
complaint  alleges  a  wrongful  discharge  of  plaintiff  as  a 
salesman.  The  answer  alleges  that  plaintiff  was  employed 
for  a  period  of  three  years,  ''but  that  the  said  contract 
provided  that  the  employment  should  continue  only  so 
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long  as  the  plaintiff's  services  were  satisfactory,  and  fur- 
ther provided  that  the  defendant  should  have  the  privilege 
of  terminating  the  said  contract,  should  the  services  of 
the  plaintiff  prove  unsatisfactory."  "That  the  plaintiff's 
services  proved  unsatisfactory  to  the  defendant,  and 
that  the  defendant  .  .  .  wrote  the  plaintiff  a  letter  notify- 
ing him  that  his  services  would  not  be  required."  Some 
of  the  cases  decide  that  imder  such  a  contract  an  employe 
cannot  be  arbitrarily  discharged,  but  that  the  services 
must  be  imsatisf actory  to  the  employer  as  a  matter  of  fact, 
and  the  discharge  must  be  made  for  that  reason.  Other 
cases  hold  that  after  services  have  been  rendered  the 
employer  cannot  avoid  payment  on  the  ground  that  they 
were  unsatisfactory,  no  facts  being  given  on  which  dis- 
satisfaction is  based.  But  neither  of  said  classes  of  de- 
cision is  applicable  here.  The  answer  alleges  that  the 
services  were  not  satisfactory  and  the  discharge  followed. 
Whether  those  facts  can  be  proved  or  whether  proof  is 
necessary  are  questions  not  presented  by  the  demurrer. 
The  allegations  are  sufficient  and  they  constitute  a  de- 
fense. Crawford  v.  Mail  &  Express,  163  N.  Y.  404; 
Brown  v.  Retsof  Co.,  127  App.  Div.  368;  111  Supp.594; 
Ginsberg  v.  Fredman,  146  App.  Div.  779;  131  Supp.  517. 
The  demurrer  to  the  separate  defense  must  be  overruled. 


Leona    Stone,    Plaintiff,    v.    Celia    Schwartzreich, 

Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  3,  March  19,  1912) 

Pleading;  complaint;  demurrer;  negligence;  nuisance;  plaintiff 
alleged  to  have  been  "  lawfully  "  on  premises  of  defendant; 
conclusions;  non-compliance  with  Tenement  House  Law; 
failure  to  allege  facts 

1.  The  word  "lawfully,"  used  in  a  pleading  without  an  aver- 
ment of  the  special  facts  of  which  it  is  predicated,  aflSrms 
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merely  a  matter  of  law,  is  not  traversable,  and  is  ineffective 
as  a  pleading.  When  it  is  averred,  therefore,  that  a  person 
is  ''lawfully"  on  the  premises  of  the  defendant,  in  an  action 
for  damages  by  reason  of  nuisance  or  negligence,  such  an 
averment  is  insufficient  without  an  allegation  of  special  facts 
showing  the  character  in  which  the  person  entered  said  prem- 
ises, and  indicating  that  the  defendant  owed  some  duty  to 
such  person. 

2.  There  is  no  general  obligation  on  the  owner  of  a  tenement 
house  to  keep  the  premises  lighted.  By  reason  of  the  Tene- 
ment House  Law,  imder  certain  conditions,  and  at  certain 
times  therein  named,  he  is  required  to  have  an  artificial  light 
bumiiig,  and  in  an  action  in  which  it  is  claimed  that  an  injury 
was  caused  by  reason  of  the  absence  of  such  a  light  there 
must  be  averments  of  facts  showing  a  non-compliance  with 
the  Tenement  House  Law. 

3.  Section  95  of  the  Building  Code,  requiring  guards  or  gates 
protecting  hoistways,  freight  elevators  or  wellholes  not  in- 
closed in  walls,  does  not  refer  to  stairways  in  tenement  houses. 

Demurrer  to  complaint. 
Sti8tained. 

Goldstein  &  Goldstein  for  the  plaintiff. 

Arthvr  Nayer  for  the  defendant. 

Page,  J.: 

The  complaint  seems  to  be  framed  either  on  the  theory 
of  nuisance  or  of  negligence,  and  as  most  of  the  allegations 
consist  of  statements  of  conclusions  of  law  instead  of  facts 
it  is  difficult  to  determine  on  what  theory  the  defendant 
could  be  held  liable.  As  it  is  not  claimed  that  the  injuries 
were  occasioned  by  active  negligence,  but  either  by  passive 
negligence  or  the  maintenance  of  a  nuisance  in  the  prem- 
ises, it  is  important  that  the  complaint  should  disclose 
some  duty  that  the  defendant  owed  to  the  plaintiff  the 
violation  of  which  caused  the  injury.  The  complaint 
alleges  ''upon  information  and  belief  that  on  the  20th  day 
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of  April,  1911,  while  plaintiff's  said  wife  was  lawfully  upon 
the  said  premises."  It  is  important  to  plaintiff's  cause  of 
action  that  the  manner  and  reason  for  the  presence  of 
plaintiff's  wife  should  be  shown.  If  we  treat  the  word 
"lawfully"  as  mere  legal  conclusion  it  is  ineffective  in  the 
pleading.  As  Judge  McAdam,  in  delivering  the  opinion 
of  the  court,  said:  "Thus  the  words  'duly,'  'lawfully/ 
&c.,  without  a  statement  of  the  special  facts  of  which 
they  are  predicated,  have  in  general  no  effect;  for  such 
terms  are  not  only  indefinite,  but  affirm  matters  of  law 
and  not  of  fact,  and  hence  are  not  traversable."  Hanson 
V.  Langan,  9  Supp.  625.  If,  however,  we  attempt  to  give 
it  effect,  it  can  mean  no  more  than  that  she  was  on  the 
premises  as  a  Ucensee.  To  her,  in  that  character,  the  de- 
fendant owed  no  duty  in  the  construction  of  his  premises, 
nor  to  guard  excavations  that  he  had  made  for  his  own 
use,  nor  to  place  lights  in  dark  places.  Larmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391;  Racine  v.  Morris,  136  App. 
Div.  467,  470;  121  Supp.  146.  Unless  there  is  some  statu- 
tory obligation  imposed  on  the  defendant  for  the  benefit 
of  the  plaintiff's  wife  there  would  exist  no  cause  of  action. 
The  plaintiff  states  that  "the  defendant  at  all  times  here- 
inafter mentioned  has  failed  to  keep  the  premises  properly 
Ughted  as  required  by  law."  This  is  a  mere  legal  conclu- 
sion and  states  no  facts  whatsoever.  There  is  no  general 
obligation  on  an  owner  of  a  tenement  house  to  keep  his 
premises  lighted.  By  reason  of  the  Tenement  House  Law, 
under  certain  conditions  and  at  certain  times  therein 
named,  he  is  required  to  have  an  artificial  light  burning, 
but  there  is  nothing  to  show  that  these  conditions  obtained 
in  this  case.  He  next  alleges  that  the  defendant  "main- 
tained an  opening  in  the  floor  of  the  hall  on  the  ground 
floor  of  said  premises,  with  a  staircase  leading  from  said 
opening  to  the  cellar;  that  said  staircase  and  opening  were 
constructed  and  maintained  in  violation  of  law  and  were 
a  nuisance"  (these  are  allegations  of  legal  conclusions), 
"and  that  defendant  unlawfully,  negUgently  and  €are- 
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lessly  left  aaid  permitted  the  said  opening  to  remain  un- 
guarded and  without  any  barrier  or  protection  at  the  times 
stated."  Plaintiff's  attorney  argues  that  a  violation  of 
§  95  of  the  Building  Code  was  here  intended  to  be  alleged. 
That  section  applies  to  any  building  in  which  shall  be  any 
hoistway  or  freight  elevator  or  wellhole  not  inclosed  in 
walls,  and  requires  that  guards  or  gates  protecting  the 
shaft  should  be  kept  closed  at  all  times  except  when  in 
actual  use.  Probably  no  one  except  plaintiff's  attorney 
ever  claimed  that  this  law  required  all  stairways  to  be 
furnished  with  guards  or  gates  that  had  to  be  kept  closed 
except  when  some  person  was  passing  through  them.  The 
complaint  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  will  be  sustained,  with 
costs,  with  leave,  however,  to  the  plaintiff  to  serve  an 
amended  complaint  on  pajonent  of  costs  within  twenty 
days. 


Cape  May  Glass  Company,  Plaintiff,  v.  Jetter  Brewing 

Company,  Defendant 

(City  Court  of  the  City  of  New  York,  March  14,  1912) 

Pleading;  answer;  denial  of  knowledge  or  information  sufficient 
to  form  a  belief;  action  for  goods,  sold  and  delivered  against  a 
corporation;  foreign  corporation;  defense  of  failure  to  procure 
certificate  permitting  the  doing  of  business  in  the  State  of  New 
York;  sufficiency 

1.  In  an  action  against  a  corporation  for  goods  sold  and  de- 
livered, a  denial  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  the  complaint  is  frivolous. 

2.  A  defense  based  on  the  failure  of  the  plaintiff  to  procure  a 
certificate  permitting  it  to  do  business  in  this  State  must  be 
based  on  allegations  showing  that  the  contract  was  made  in 
this  State  and  that  the  plaintiff  was  doing  business  in  this 
State. 

3 
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Baasettj  Thompson  &  GUpatric  for  the  plaintiff. 
Katz  &  Sommerich  jFor  the  defendant. 

FiNELITB,  J.: 

This  is  a  motion  made  under  the  provisions  of  §§  537 
and  538  of  the  Code  of  Civil  Procedure  to  strike  out  as 
sham  the  fiu-ther  and  distinct  defense  of  the  amended 
answer  as  set  forth  in  paragraphs  second,  third,  fourth, 
and  fifth,  and  overruling  the  denials  set  forth  in  para- 
graph first  of  said  amended  answer  as  frivolous,  and  for 
judgment  thereon.  The  complaint  herein  sets  forth  two 
causes  of  action,  the  first  for  goods  sold  and  delivered  be- 
tween certain  dates  at  the  agreed  price  of  $327.65,  the 
second  for  damages  amounting  to  $255.64  arising  out  of  a 
breach  of  contract  dated  October  26,  1910,  wherein  de- 
fendant agreed  to  order  and  take  500  gross  of  bottles 
before  August  31,  1911,  but  refused  to  take  seventy-seven 
gross  thereof.  Both  of  these  causes  of  action  are  based 
upon  the  said  contract  dated  October  26,  1910.  The 
amended  answer  in  paragraph  first  thereof  denies  the 
allegations  of  the  complaint  by  alleging  in  words  as  follows: 
Denies  any  knowledge  or  information  sufficient  to  form  a 
belief  of  the  allegations  of  the  complaint  numbered  first, 
third,  fourth,  fifth,  sixth  and  seventh.  The  allegations 
contained  in  the  remaining  paragraphs  of  the  answer, 
to  wit,  second,  third,  fourth  and  fifth,  seek  to  set  up  the 
further  and  separate  defense  that  the  plaintiff  has  failed 
to  comply  with  the  provisions  of  §  15,  article  2,  chapter  23, 
of  the  Consolidated  Laws,  which  require  a  foreign  corpora- 
tion doing  business  within  this  State  to  obtain  a  proper 
certificate  from  the  Secretary  of  State  before  it  can  main- 
tain an  action  upon  a  contract  made  in  this  State,  The 
amended  answer  is  verified  by  J.  E.  Jetter,  secretary  of  the 
defendant  corporation,  and  by  the  first  paragraph  it 
denies  any  knowledge  or  information  as  to  the  making  of 
the  contract  between  the  plaintiff  and  the  defendant  on 
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Oetober  28,  1910.  By  paragraph  four  thereof  the  aaid 
Jetter  alleges  upon  knowledge  that  the  said  contract  was 
made  and  enteied  into  in  the  State  of  New  York.  Whether 
the  pleading  interposed  by  the  defendant  is  or  is  not 
frivolous  must  be  determined  by  an  inspection  thereof. 
Affidavits  cannot  be  used  to  support  the  objection  to  the 
pleading.  Dancell  v.  Ooodyear  S.  M.  Co.,  67  App.  Div. 
408;  73  Supp.  875;  Northern  Bank  of  N.  Y.  v.  Becker,  65 
Misc.  670;  120  Supp.  880.  A  pleading  will  not  be  regarded 
as  frivolous  unless  its  insufficiency  is  apparent  upon  a 
mere  statement,  without  argument.  Rankin  v.  Busk,  03 
App.  Div.  181,  185;  87  Supp.  539;  Ship  v.  Fridenberg,  132 
App.  Div.  782;  117  Supp.  500.  Nor  if  denials  in  an  answer 
as  to  the  material  allegations  of  the  complaint  cannot  be 
stricken  out,  although  shown  by  affidavit  to  be  false,  or 
although  the  answer  contains  new  matter  pleaded  as  a 
separate  defense  which  is  inconsistent  with  the  denials  to 
be  stricken  out  as  sham,  whether  such  denials  are  absolute 
or  upon  information  and  belief,  or  upon  an  allegation  that 
the  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  such  allegations  of  the 
complaint.  Schlesinger  v.  McDonald,  106  App.  Div. 
570;  04  Supp.  721;  Schleeinger  v.  Wise,  106  App.  Div. 
587;  94  Supp.  718.  Nor  can  an  answer  be  stricken  out  as 
sham  where  it  alleges  an  affirmative  defense.  A  denial 
can  never  be  treated  ajs  sham,  namely,  as  false;  the  only 
defense  to  be  treated  as  sham  is  when  both  denials  and 
defenses  may  be  frivolous.  A  denial  is  frivolous  when 
upon  its  face  it  is  not  a  denial,  and  a  defense  is  frivolous 
when  upon  its  face  it  is  not  a  defense.  The  remedy  for  a 
frivolous  denial  or  defense  is  a  motion  for  judgment 
thereon,  and  the  remedy  for  a  sham  defense  is  a  motion 
to  strike  it  out.  A  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  of  legations  of  the  complaint 
is  permitted  only  out  of  necessity  to  meet  rare  cases  where 
the  defendant  is  honestly  without  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief  as  to  their 
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truth  or  falsity.  This  form  of  denial  has  to  be  permissible 
in  the  particular  case  and  followed  in  all  substantial 
particulars  in  order  not  to  be  frivolous.  The  denials  set 
forth  in  paragraph  four  of  the  amended  answer,  whether 
or  not  he  made  his  contract  for  the  purchase  of  said  bottles, 
and  which  contract  was  signed  by  said  secretary  and 
treasurer  of  the  defendant,  such  knowledge  is  presumed 
to  be  within  the  defendant's  possession  as  to  whether  or 
not  he  ordered  and  took  merchandise  from  the  plaintiff, 
or  whether  he  received  said  merchandise  as  called  for 
under  said  contract.  RochJcind  v.  Perlman,  123  App.  Div. 
808;  108  Supp.  224,  1151;  Olsen  v.  Singer  Mfg.  Co.,  143 
App.  Div.  142;  127  Supp.  697,  wherein  Burr,  J.,  has 
correctly  stated  the  rule  to  be  "that  when  the  facts  al- 
leged are  presumptively  within  the  knowledge  of  the 
pleader,  or  when  they  are  matters  of  record,  easy  of  access, 
so  that  the  truthfulness  of  the  allegation  is  a  subject  of 
convenient  and  ready  determination,  he  is  not  permitted 
to  make  a  bald  and  unexplained  denial  of  any  knowledge 
and  information  respecting  the  same.''  DoMstram  v. 
GemundeTf  198  N.  Y.  449;  Preston  v.  Cuneo,  140  App. 
Div.  144;  124  Supp.  1031;  Rochhind  v.  Perlman,  eupra. 
Defendant  is  presumed  to  have  knowledge  or  information 
whether  or  not  he  did  receive  seventy-seven  gross  of  bottles 
or  whether  the  plaintiff  demanded  from  him  payment  of 
the  same.  As  was  said  by  ScoiT,  J.,  in  AUen  v.  N<U. 
Surety  Co.,  144  App.  Div.  509,  510;  129  Supp.  228:  "If 
the  defendant  has  no  knowledge  or  information  upon  the 
subject  it  can  only  be  because  he  has  willfully  abstained 
from  making  the  very  slight  investigation  which  would 
have  at  once  remedied  his  lack  of  knowledge.  To  inter- 
pose such  an  answer  in  such  a  case  is  a  clear  evasion." 
Rochkind  v.  Perlman,  supra;  City  of  N.  Y.  v.  Matthews, 
180  N.  Y.  41.  There  is  but  one  other  question  left  to  de- 
cide, and  that  is  that  the  denial  to  the  complaint  upon 
information  and  belief  of  the  first  allegation  of  the  plain- 
tiff's complaint,  that  the  plaintiff  is  a  corporation  organ* 
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ized  and  existing  under  the  laws  of  the  State  of  New 
Jersey,  with  its  office  and  principal  place  of  business  at 
Cape  May  Court  House,  New  Jersey.  With  reference  to 
the  making  of  this  contract  it  is  incumbent  upon  the  de- 
fendant to  allege  and  prove  that  the  contract  was  made  in 
this  State  and  that  the  goods  were  purchased  in  this  State 
and  that  the  plaintiff  was  doing  business  in  this  State,  and 
a  denial  such  as  interposed  herein  has  been  held  to  be  bad; 
that  it  is  presumed  that  the  contract  such  as  the  one 
sued  lipon  in  this  action,  having  been  made  in  a  foreign 
State  and  executed  in  a  foreign  State,  it  is  presumed  that 
it  was  made  in  a  foreign  State.  L.  C.  Page  Co,  v.  Sherwood, 
65  Misc.  543;  120  Supp.  837;  Tallapoosa  Lumber  Co.  v.  HoU 
berty  5  App.  Div.  559;  39  Supp.  432;  St.  Albans  Beef  Co.  v. 
Aldridge,  112  App.  Div.  803;  99  Supp.  398;  Brmn  Seed 
Co.  v.  Richardson,  53  Misc.  517;  103  Supp.  243;  Novelty 
Mfg.  Co.  V.  Connell,  88  Hun,  254;  34  Supp.  717;  Fresno 
Home  Packing  Co.  v.  Turle  &  Skidmore,  60  Misc.  79;  111 
Supp.  839;  Murphy  Varnish  Co.  v.  Connell,  10  Misc.  553; 
32  Supp.  492.  As  this  motion  is  made  imder  the  provisions 
of  §§  537  and  538  of  the  Code  of  Civil  Procedure  the  mo- 
tion must  therefore  be  granted  for  the  reasons  hereinabove 
pointed  out,  and  the  defenses  alleged  in  the  defendant's 
answer  must  be  stricken  out  as  frivolous.  Motion  granted, 
with  $10.00  costs. 


Kathebin  Nelson,  Plaintiff,  v.  A.  H.  Woods  Produc- 
tions Company,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  3,  March  19,  1912) 

Demurrer  to  answer;  denials  incorporated  in  affirmatiye  defenses; 
necessity  of  moving  to  strike  out  denials  before  demurring  to 
affirmatiye  defenses 

I.  In  the  first  department  it  is  the  rule  that  where  an  answer 
contains  denials  incorporated  in  a  separate  defense  in  an 
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answer,  the  ptaintiff  must  move  to  strike  out  the  denials 
before  demurring  to  the  separate  defenses.^ 

Demurrer  to  separate  defenses  in  the  answer. 
Overruled. 

Max  D.  Joaephson  for  the  plaintiff. 

Nathan  Burkan  for  the  defendant. 

Page,  J.: 

Plaintiff  demurs  to  the  fourth  and  fifth  separate  de- 
fenses set  up  in  the  answer  on  the  ground  that  they  are 
insufiSLcient  on  their  face.  Each  of  the  defenses  b^pins  by 
a  general  denial  on  information  and  belief  of  all  the  mate- 
rial allegations  of  the  complaint,  and  is  then  followed  by 
the  new  matter.  The  denials  are  not  a  necessary  or  in- 
tegral part  of  the  defenses,  which  would  be  complete 
without  them.  It  is  settled  in  this  jurisdiction,  however, 
that  the  presence  of  denials  in  a  separate  defense  precludes 
a  demurrer  thereto.  Stieffd  v.  Tolhurat,  55  App.  Div. 
632;  67  Supp.  274;  Haffm  v.  Tribune  Ass'n,  126  App.  Div. 
675;  111  Supp.  225.  Moreover,  a  defense  may  only  be 
demurred  to  as  a  whole,  and  the  attempt  of  the  plaintiff 
to  demur  to  those  paragraphs  which  contain  the  new 
matter,  to  the  exclusion  of  the  denials,  is  unavailing. 
Kager  v.  Brenneman^  33  App.  Div.  452;  54  Supp.  &4. 
Plaintiff's  remedy  in  this  situation  is  to  move  to  strike 
out  the  denials  as  irrelevant  or  redundant  and  then  demur 
to  the  defenses,  but  so  long  as  the  material  allegations  of 
the  complaint  are  put  in  issue  by  denials  contained  in  the 
defenses  they  are  not  demurrable.  The  demurrers  are 
therefore  overruled,  with  costs. 

^  The  rule  appears  to  be  different  in  the  Second  Department.  Stem 
v.  Marcuae,  119  App.  Div.  478;  103  Supp.  1026. 

For  a  fuU  discussion  of  this  question  see  Brabbuby's  Rules  of 
Pleading,  pages  1277, 1583. 

See  Spingam  v.  NationdL  Surety  Co.,  post,  page  39. 
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Israel  Spingarn,  Plamtiff,  v.  National  Surety  Com- 
pany, Defendant 

(C5ty  Ccrait  of  CSty  of  New  York,  February  13,  1912) 

Pleading;  anawef ;  denial;  repeating  denial  in  affirmative  defense  > 

1.  Where  due  performance  of  the  conditions  of  an  insurance 
policy  is  pleaded  in  the  complaint,  it  is  necessary  in  the 
answer  to  include  specific  denials  of  due  performance  in 
affirmative  defenses. 

Demurrer  to  affirmative  defenses  in  the  answer. 
Sustained. 

Herman  Hahn  for  the  plaintiff. 

Joseph  L.  Prager  for  the  defendant. 

Delehanty,  J.: 

The  defenses  demiured  to  are  insufficient  for  want  of  a 
specific  denial  of  the  allegations  of  due  performance  of  the 
conditions  of  the  policy  pleaded  in  the  complaint.  The 
cases  are  so  in  accord  upon  the  proposition  that  specific 
denials  are  absolutely  necessary  in  affirmative  defenses 
of  the  kind  pleaded  herein  that  it  would  be  unprofitable 
to  discuss  them  at  this  time.  Cases  of  that  class  were 
collected  in  opinions  in  this  court  in  Flarsheim  v.  Ber- 
linger^  Keith  v.  Draper  and  Oarfein  v.  Henderson  (N.  Y. 
Law  J.,  Aug.  31, 1911).*   Demurrer  is  therefore  sustained, 


*■  See  Nelson  v.  Woods  Productions  Co.,  aanie,  page  37,  and  notes. 

*  The  decisions  referred  to  by  Mr.  Justice  Delbhaktt  were  made  by 
Mr.  Justiee  Schmuck  at  the  Special  Term  of  the  City  Court  of  the 
City  of  New  York  on  August  30,  1911.  They  are  not  elsewhere  pub- 
lished and  are  printed  in  full  below: 


^ 
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with  costs,  with  leave  to  the  defendant  to  answer  over 
within  six  days  after  service  of  order  thereof ,  with  notice 

SCHMUCK,  J.: 

Florsheim  v.  Berlinger. — ^The  determination  of  this  motion  demands 
consideration  of  the  question  whether  it  is  necessary  that  every  answer 
under  all  conditions  and  cu*cumstance8  contain  either  a  general  or 
specific  denial  of  the  allegations  of  the  complaint,  irrespective  of  any 
affirmative  defense  therein  contained.  If  answered  affirmatively  this 
motion  must  be  granted;  if  resolved  negatively  the  application  will  be 
denied.  Pleading  in  civil  actions  is  regulated  by  our  Code  of  Civil 
Procedure.  The  particular  part  thereof  relating  to  defenses  is  found 
in  Chapter  6,  article  3.  Section  500  of  the  Code  of  Civil  Procedure 
provides  for  the  contents  of  the  answer.  It  requires  the  answer  to  con- 
tain first  a  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  either  upon  positive  knowl- 
edge or  information  and  belief.  Further,  it  permits  a  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim.  The  answer  thus 
may  consist  of  a  denial  or  a  defense,  or  both.  In  consequence  a  de- 
fendant may  resist  the  claim  set  out  in  the  complaint  by  pleading  new 
matter  as  a  defenre;  in  other  words,  by  confessing  the  claim  made,  but 
avoiding  it  by  new  matter.  Under  such  circumstances  the  plea  must 
give  color  to  the  allegations  of  the  complaint,  expressly  or  impliedly 
confessing  that  but  for  the  matter  of  avoidance  set  out  the  action  would 
lie.  Brown  v.  Artcher^  1  Hill,  266;  McCarmick  v.  Pickering,  4  N.  Y.  276. 
In  consequence  such  a  plea  must  admit  the  allegations  of  the  complaint, 
as  is  seen  in  the  defense  of  payment,  accord  and  satisfaction,  general 
release,  usury  and  the  other  pleas  in  bar  and  abatement.  All  such 
pleas  must  be  set  forth  affirmatively.  It  is  too  elementary  a  proposition 
to  require  any  citation  of  authority  to  show  that  the  pleas  above 
enumerated  cannot  be  established  under  a  denial.  It  woidd  therefore 
seem  to  be  the  test  of  the  manner  of  pleading  that  if  matter  asserted  in 
opposition  is  negative  in  character  it  must  be  pleaded  as  a  denial;  if 
affirmative  it  must  be  alleged  as  a  defense.  Of  this  there  can  be  no 
doubt.  Stroock  Plush  Co.  v.  Takott,  129  App.  Div.  14;  113  Supp.  214. 
In  this  connection  it  must  be  remembered  that  while  a  defense  as  such 
may  be  inconsistent  with  the  complaint  the  facts  upon  which  it  is 
founded  cannot  be  inconsistent  with  the  allegations  of  the  complaint. 
Under  such  conditions  to  be  a  good  plea  it  must  be  accompanied  with 
either  a  general  or  specific  denial  of  the  material  allegations  of  the 
complaint.  As  is  well  said  in  Smith  v.  Coe,  170  N.  Y.  162,  at  167:  "A 
material  fact  alleged  is  not  controverted  or  put  in  issue  by  a  statement 
inconsistent  with  the  fact  alleged  or  from  which  a  general  denial  may 
be  implied  or  inferred.    Fteischman  v.  Stern,  90  N.  Y.  110."    "Accord- 
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of  entry  thereof,  upon  payment  of  said  costs.     Submit 

ing  to  the  rules  of  pleading  the  defendants  by  omitting  to  deny,  either 
generally  or  specifically,  the  allegations  of  the  complaint  have  admitted 
the  agreement.  .  .  .  Under  these  circumstances  the  defendant's 
various  counterclaims,  based  upon  the  existence  of  a  contract  of  war- 
ranty and  the  allegations  of  the  answer  in  regard  to  the  terms  of  the 
contract,  though  inconsistent  with  the  allegations  of  the  complaint, 
presented  no  clear  or  well  defined  issue  for  trial."  In  short,  the  answer, 
lacking  a  denial  and  thus  admitting  the  allegations  or  statement  of 
facts  contained  in  the  complaint,  cannot  predicate  a  defense  upon 
facts  inconsistent  with  such  admissions.  In  other  words,  the  defend- 
ant may  not  say  yes  and  no  to  the  same  thing.  He  must  state  one  or 
the  other,  and  in  order  to  negative  a  statement  contained  in  the  com- 
plaint the  rules  of  pleading  as  provided  for  in  the  Code  of  Civil  Pro- 
cedure require  the  answer  to  embody  either  a  general  or  specific  denial. 
From  this  it  can  be  seen  that  an  answer  endeavoring  to  plead  as  a 
defense  something  based  upon  an  inconsistent  statement  of  fact,  that 
is,  inconsistent  with  that  alleged  in  the  complaint,  is  defective  unless 
said  plea  is  combined  with  a  denial  of  the  allegations  of  the  complaint. 
It  does  not,  however,  follow  that  all  affirmative  pleas  are  abortive 
unless  accompanied  by  a  denial.  As  has  been  heretofore  pointed  out, 
an  affirmative  defense  of  new  matter  is  permissible  even  though  un- 
accompanied by  a  denial,  for  the  statement  therein  contained  is  not 
inconsistent  with  the  statement  of  facts  upon  which  the  complaint 
rests.  Indeed,  as  indicated  in  Stroock  Plush  Co.  v.  Talcott  (mpra),  it 
is  founded  upon  facts  entirely  apart  from  and  new  to  those  contained 
in  the  complaint.  The  rule  enimciated  in  Smith  v.  Coe  (supra),  there- 
fore does  not  apply  to  a  defense  of  new  matter,  but  only  to  an  affirma- 
tive plea  based  upon  statements  inconsistent  with  those  of  the  com- 
plaint. True  it  is  that  in  Bamer  v.  Richter,  68  Misc.  192,  at  197;  123 
Supp.  678,  we  find  this  expression:  ''It  has  been  held  in  Smith  v.  Coe, 
170  N.  Y.  162,  that  an  answer  to  be  good  must  contain  denials  as  well 
as  on  affirmative  defense  or  coimterclaim  (see  also  Fleischman  v.  Stem, 
90  N.  Y.  110)."  Regardless  of  the  soundness  of  that  decision  respecting 
the  matter  under  consideration  the  statement  just  quoted  cannot  be 
conaj^red  as  applying  to  a  defense  of  new  matter.  The  rule  can  there- 
fore be  succinctly  stated  as  follows:  An  affirmative  plea  or  coimterclaim 
based  upon  facts  inconsistent  with  the  statement  of  facts  contained 
in  the  complaint  must  be  accompanied  by  a  denial  of  the  material 
asseverations  of  the  complaint,  but  an  affirmative  defense  of  new  matter 
need  not  be  so  fortified.  Turning  to  the  matter  imder  advisement  it  is 
discovered  that  the  plaintiff  demands  judgment  upon  the  pleadings, 
contending  that  the  answer  of  the  defendant  fails  to  raise  an  issue, 
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decision  and  interlocutory  judgment  accordingly  upon 
two  days'  notice. 

being  insufficient  because  of  the  lack  of  denials  of  the  material  aver- 
ments of  the  complaint.  The  complaint  sets  forth  a  cause  of  action 
upon  a  promissory  note  pleaded  in  the  short  form  countenanced  by 
§  534  of  the  Code  of  Civil  Procedure.  The  answer  contains  no  denials 
of  any  of  the  material  allegations  comprising  the  complaint,  but  raises 
the  defense  of  usury.  As  has  hereinbefore  been  indicated,  such  defense 
is  one  of  new  matter  and  need  not  be  connected  with  a  denial  of  the 
material  assertions  of  the  complaint.  Motion  for  judgment  on  the 
pleadings  denied,  with  $10  costs.  Submit  order  <m  one  day's  noiioe  of 
settlement. 

Keith  V.  Draper. — ^Upon  the  pleadings  herein  the  plaintifiF  demands 
judgment.  The  complaint  is  based  upon  a  promissory  note.  The 
answer  pleads  conditional  delivery.  No  material  allegation  of  the 
complaint  is  denied.  Because  of  the  absence  of  any  such  denial  it  is 
contended  the  answer  is  bad.  Pleading  conditional  deliveiy  as  a 
defense  and  not  as  a  denial  is  improper.  Such  a  plea,  particularly  in 
th^^case  under  hand,  in  which  it  goes  to  the  veiy  essence  of  the  con- 
tract, being  inconsistent  with  the  statements  or  allegadcms  of  the 
complaint,  can  only  be  controverted  by  a  general  or  specific  denial. 
Smith  V.  Coe,  170  N.  Y.  162j  Fleischman  v.  Stem,  90  N.  Y.  110.  The 
answer  herein,  by  its  absence  of  any  denial  admitting  the  allegations 
of  the  complaint,  cannot  by  a  supposed  or  so  called  defense  set  up  facts 
inconsistent  with  such  admission  of  the  statements  contained  in  the 
complaint.  Consequently  the  pleadings  herein  create  no  issue,  without 
which  there  can  be  no  litigation.  Motion  granted,  with  110  costs,  with 
leave  to  defendant  to  amend  upon  payment  of  $30  costs.  Said  amended 
pleading  to  be  served  and  said  costs  to  be  paid  within  six  days  after 
noticeof  entry  of  the  order  herein.  Submit  order  upon  one  day's  notice 
of  settlement. 

Ocoffein  v.  Henderson. — ^Motion  denied.  Though  awkwardly  pleaded, 
the  defenses  set  up  in  the  answer  are  good  and  are  effectively  pleaded. 
The  resistance  to  plaintiff's  claim  being  based  upon  new  matter  must 
be  pleaded  as  a  defense.  Frank  v.  MiUer,  1 16  App.  Div.  855;  102  Supp. 
277.  This  the  defendant  has  done,  but  in  a  most  inartistic  manner. 
This  particular  phase  of  the  notation,  however,  cannot  be  eomridered 
upon  an  application  for  judgment  ct  the  pleadings.  If  aggrieved  by 
defendant's  failure  to  comply  with  f  507  of  the  Code  of  Civil  Procedure, 
the  motion  should  be  made  thereunder  and  not  pursuant  to  (  547  of  the 
Code  of  Civil  Procedtu*e.  The  objection  that  the  answer  contains  no 
denials  is  without  force  or  effect.  Flcrsheim  v.  Berlinger,  City  Court, 
Special  Term,  August  30,  1911.  Submit  order  on  one  day's  notice  of 
settlement. 
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George  M.  Hard,  Respondent,  v.  Rosa  Mingle,  as 
Executrix  of  Sampson  Q.  Mingle,  Deceased,  Ap- 
pellant ^ 

(206  N.  Y.  179;  aff'g  141  App.  Div.  170;  126  Supp.  51) 

Contribution;  guaranty;  rights  and  liabilities  of  co-guarantors; 
limitations;  action  by  co-guarantor  to  recover  contribution  as  to 
daim  which  is  barred  as  against  principal  creditor 

1.  Mere  delay  in  prosecuting  sureties,  in  the  absence  of  any 
request  to  do  so,  does  not  discharge  a  surety  who  may  subse- 
quently find  himself  prejudiced  by  such  delay. 

2.  The  Statute  of  Limitations  as  io  a  claim  by  one  co-guarantor 
for  contribution  against  the  other  co-guarantor,  does  not  be- 
ffsi  to  run  until  the  first  co-guarantor  has  paid  the  claim,  and 
the  fact  that  the  claim  by  the  principal  creditor  against  one 
surety  is  barred  by  the  short  Statute  of  Limitati(»is  does  not 
relieve  such  co-guarantor  from  liability  for  conMbution, 
where  the  claim  has  been  paid  by  another  co-guarantor  before 
it  was  barred  as  to  him. 

3.  Where  one  of  three  co-guarantors  had  died,  and  the  principal 
creditor  made  a  claim  against  the  executor  of  the  decedent's 
estate,  the  pa3anent  of  which  claim  was  refused  by  such  ex- 
ecutor, and  the  principal  creditor  failed  to  bring  an  action 
within  the  time  specified  in  the  short  Statute  of  Limita- 
tions, and  one  of  the  other  co-guarantors  paid  the  claim  be- 
fore the  Statute  of  Limitations  had  run  as  to  him,  it  was  held 
that  the  co-guarantor  who  had  paid  the  claim  could  enforce 
contribution  as  against  the  estate  of  the  deceased  co- 
guarantor. 

4.  The  holder  of  a  joint  and  several  guaranty  of  pa3anent  is  not 
obliged  to  incur  the  expense  of  employing  attorneys  and 
prosecuting  an  action  against  the  estate  of  the  deceased  guar- 


For  complaint  from  this  case,  see  post,  page  50. 
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alitor  but  has  the  right  to  call  upon  the  living  guarantors  to 
pay  the  whole  amount,  and  they  may  look  to  the  decedent's 
estate  for  contribution. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  January  5,  1911,  upon  an  order  reversing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  without  a 
jury,  and  directing  judgment  in  favor  of  plaintiff. 

W.  H,  Van  Benachoten  and  Charles  H.  Edwards  for 
appellant. 

Harold  Otis  for  respondent. 

Haight,  J.: 

On  the  20th  day  of  July,  1899,  the  plaintiff,  George  M. 
Hard,  one  Edward  Thompson,  and  the  defendant's  ^ 
testator,  Sampson  Q.  Mingle,  executed  and  delivered  to 
the  Chatham  National  Bank  the  following  instrument: 
"For  value  received  and  for  the  purpose  of  giving  the 
Realty  Corporation  of  North  America  credit  at  the 
Chatham  National  Bank  of  New  York,  we  hereby  jointly 
and  severally  guarantee  the  payment  at  maturity  of  all 
checks,  drafts  and  promissory  notes  upon  which  said 
Realty  Corporation  of  North  America  is  now  or  hereafter 
shall  be  liable,  to  said  bank,  as  maker,  endorser,  drawer 
or  acceptor,  to  an  amount  not  exceeding  $15,000,  hereby 
waiving  demand  and  notice  of  non-payment  thereof,  this 
to  be  a  continuing  guaranty.'' 

On  the  13th  day  of  July,  1903,  the  Realty  Corporation 
executed  and  delivered  its  promissory  note  for  $15,000, 
payable  in  three  months  from  date,  to  one  Gilbert,  who 

>In  the  official  reports  this  word  is  erroneously  printed  "de- 
cedent's." 
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indorsed  and  delivered  the  same  before  maturity  for  value, 
to  the  Chatham  National  Bank. 

On  September  15th,  1913,  and  before  said  note  became 
due,  Mingle  died,  leaving  a  last  will  and  testament  which 
has  been  admitted  to  probate,  whereby  he  appointed  his 
widow,  the  defendant,  sole  executrix,  to  whom  the  Chat- 
ham National  Bank,  in  due  time,  presented  a  claim  against 
the  estate  of  her  testator  for  the  principal  and  interest 
accrued  upon  the  note,  above  referred  to,  which  claim 
was  rejected  by  the  executrix,  and  inasmuch  as  no  action 
was  brought  by  the  bank  within  the  time  specified  by 
§  1822  of  the  Code  of  Civil  Procedure,  the  claim  became 
barred  by  that  provision  of  the  statute.  Thereafter 
and  on  or  about  the  14th  day  of  February,  1906,  the  de- 
fendant caused  a  written  notice  to  be  served  upon  the 
plaintiff  advising  him  that  the  Statute  of  Limitations 
had  run,  as  against  the  claim  presented  by  the  bank; 
that  the  estate  had  thereby  been  relieved  from  liability 
upon  the  note,  and  that  if  the  plaintiff  paid  it  he  did  so 
at  his  own  peril  and  on  his  own  liability,  without  right 
of  contribution  by  the  estate.  The  plaintiff,  however, 
did,  on  the  20th  day  of  October  thereafter,  pay  the  bank 
the  amoimt  of  the  note  with  interest  accrued  thereon, 
and  then  brought  this  action  to  recover  the  sum  of 
$5,603.89,  one-third  of  the  amoimt  so  paid  by  the  plain- 
tiff. The  Realty  Corporation  became  insolvent  upon  the 
maturing  of  the  note,  and  no  part  of  the  same  had  been 
paid  to  the  bank  imtil  the  payment  made  by  the  plaintiff. 
The  learned  Special  Term  found  as  conclusions  of  law 
that  the  claun  of  the  bank  against  the  estate  of  Mingle, 
deceased,  was  barred  by  the  ^ort  Statute  of  Limitations, 
and  that  the  statute  operated  to  discharge  the  other 
guarantors  from  liability  claimed  by  the  bank,  to  the 
amount  of  one-third  thereof;  and  that,  therefore,  the 
plaintiff  was  only  liable  to  the  bank  for  the  remaining 
two-thirds  of  its  claim;  and,  further,  that  the  estate  of 
Mingle  having  been  discharged  from  liability,  by  reason 
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of  the  Statute  of  Limitations,  it  is  no  longer  liable  for 
contributions  to  his  co-guarantors. 

We  have  had  some  doubts  as  to  the  disposition  that 
should  be  made  of  this  case,  owing  to  an  omission  in  both 
the  allegations  of  the  complaint  and  the  findings  of  fact* 
In  neither  is  the  date  given  of  the  discount  of  the  note  by 
the  Chatham  National  Bank.  In  each  it  is  stated  that 
the  note  was  delivered  before  maturity,  but  the  maturity 
of  the  note  occurred  nearly  a  month  after  the  death  of 
Mingle.  If  the  note  was  discounted  by  the  bank  before 
the  death  of  Mingle,  his  estate  undoubtedly  would  be 
liable,  under  §  768  of  the  Code  of  Civil  Procedure.  But 
if  the  note  was  purchased  alter  his  death,  especially 
if  the  bank  had  notice  of  such  death,  we  do  not  under- 
stand that  his  estate  would  be  liable.  National  Eagle 
Bank  v.  Hunty  16  R.  I.  148-153;  Jordan  v.  Dcbbins,  122 
Mass.  168-170;  CouUhart  v.  ClemenUon,  L.  R.  [6  Q.  B. 
Div.]  42-46;  Pratt  v.  Trustees  of  Baptist  Society,  93  111.  475. 
This  question,  however,  does  not  appear  to  have  been 
raised  upon  the  trial  nor  in  the  Appellate  Division.  The 
parties  apparently  assiuned  that  the  note  was  transferred  to 
the  bank  before  the  death  of  Mingle,  and  we  have,  there- 
fore, concluded  to  dispose  of  the  case  upon  that  assumption. 

It  is  not  our  purpose  to  enter  upon  an  extended  digest 
of  the  cases  bearing  upon  the  question  involved,  for  tiiat 
has  been  done  fully  by  Justice  Clarke,  who  wrote  the 
opinion  adopted  by  the  Appellate  Division.  We  do  not 
imderstand  that  a  co-surety  or  a  co-guarantor  can  step 
in  and  pay  a  claim  upon  which  he  has  been  discharged  of 
liability,  by  reason  of  the  running  of  the  Statute  of  Limi- 
tations, and  then  compel  contribution  by  his  co-surety  or 
co-guarantor.  But  so  long  as  he  is  legally  liable  upon 
his  guaranty,  he  may  pay  the  claim  and  may  then  seek 
contribution  from  his  co-guarantors.  The  statute  as 
to  him,  does  not  conmience  to  run  until  he  has  paid  the 
claim.  Then,  and  not  until  such  payment,  has  he  the 
right  to  exact  contributions.    This  right  is  founded  upon 
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the  gen^^l  principles  of  equity ,  that  sureties  in  cBqudLi  jure 
must  bear  the  common  burden  equally,  under  which  the 
law  implies  a  contract  between  them  to  contribute  ratably 
toward  discharging  any  liability  which  they  may  incur  in 
behalf  of  their  principal.  So  long,  therefore,  as  one  of 
their  co-sureties  remains  liabl^  for  the  principal  debt,  their 
liability  to  contribute  continues.  It  must  be  borne  in 
mind  that  while  the  creditor  has  nothing  to  do  with  the 
right  of  the  sureties  for  contribution  among  themselves,  he 
must  not  affirmatively  do  any  act  tending  to  impair  it.  In 
other  words,  he  must  not  by  his  action  destroy  or  impair 
the  rights  of  sureties  as  between  themselves.  If  he  does, 
to  the  extent  that  he  impairs  the  rights  of  any  one  surety, 
to  that  extent  he  diminishes  the  amount  of  his  recovery 
against  him.  But  the  mere  delay  to  prosecute  sureties  in 
the  absence  of  any  request  to  do  so  does  not  discharge  the 
surety  who  may  subsequently  find  himself  prejudiced  by 
such  delay. 

It  may  be  true  that  the  plaintiff,  as  the  president  of 
the  Chatham  National  Bank,  gave  directions  to  have  the 
claim  prosecuted  against  Mingle's  estate,  but  the  action 
was  not  bnm^t  until  after  the  Statute  of  Limitations 
had  run.  We  do  not,  however,  understand  that  the 
bank  by  this  neglect  impaired  its  right  to  recover  the  full 
amount  of  the  note  that  it  held,  with  the  accrued  interest 
thereon.  There  were  two  other  guarantors,  the  plaintiff 
and  Thompson.  It  was  not  obliged  to  incur  the  expense 
of  employing  attorneys  and  prosecuting  an  action  against 
the  estate  of  the  deceased  guarantor,  but  it  had  the 
right  to  call  upon  the  living  guarantors  to  pay  the  whole 
amount  of  the  note  and  then  look  to  the  decedent's  estate 
for  contribution.  This  was  the  procedure  adopted  by  it, 
and  our  conclusion  is  that  the  Appellate  Division  has 
correctly  determined  the  rights  of  the  parties. 

It  may  be  true  that  there  is  a  conflict  in  the  authorities, 
and  that  the  precise  question  here  presented  may  not 
have  been  determined  by  the  courts  of  this  state.    But 
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the  great  weight  of  authorities  we  think  is  in  favor  of 
the  contention  of  the  plaintiff.  The  leading  case  upon 
the  subject  is  doubtless  that  of  Wood  v.  Leland  (1  Mete. 
387),  to  which  the  Appellate  Division  has  alluded.  In 
that  case  the  plaintiff  and  the  defendants'  father  were 
both  sureties  on  a  bond  given  by  one  Harrington  upon 
his  appointment  as  a  guardian  of  minor  children.  The 
defendants'  father  died  and  his  estate  was  distributed 
among  them.  Subsequently  the  plaintiff,  by  reason  of  the 
default  of  the  guardian,  was  compelled  to  pay  the  amount 
due  the  children,  and  then  brought  this  action  to  compel 
contribution  by  the  defendants.  The  defendants  in  that 
case  interposed  the  short  Statute  of  Limitations  of  one 
year,  provided  by  the  statute  of  Massachusetts,  as  a 
defense.  Chief  Judge  Shaw,  in  delivering  the  opinion  of 
the  court  with  reference  thereto,  says:  "The  plaintiff  in 
fact  was  not  compelled  to  pay,  and  did  not  pay  the  amount 
of  such  balance,  until  November,  1838,  which  was  more 
than  one  year  after  the  breach  of  the  condition  of  the 
bond.  Now  the  defendants  contend  that  as  they  could 
not  be  held  responsible  to  the  obligee  for  such  breach  of 
the  bond,  after  one  year,  so  they  would  not  be  held  liable 
for  a  contribution  to  a  surety,  after  that  time.  But  the 
courts  are  of  the  opinion,  that  the  statute  of  limitations 
cannot  be  so  applied.  It  may  well  be  admitted,  that  the 
statute  of  limitations  would  be  a  good  bar  to  an  action  by 
the  obligee  against  the  heirs  and  legatees;  but  the  right 
of  action  by  the  surety  for  contribution  does  not  accrue 
at  the  breach  of  the  bond,  but  upon  his  payment  of  the 
money,  pursuant  to  that  breach.  The  suit  against  him  is 
not  barred  in  one  year.  Besides,  such  suit  may  be  brought 
within  the  year,  but  not  come  to  judgment  till  long  after 
the  year;  and  he  cannot  be  compelled  to  pay,  until  judg- 
ment is  recovered,  although  he  may  pay  sooner  on  de- 
mand, after  a  breach,  if  he  choose  to  do  so.  But  his  right 
of  action  for  contribution,  arises  when  he  does  pay,  and 
not  before.    Notwithstanding  a  breach,  the  debt  may  be 
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paid  by  the  principal,  or  relinquished,  or  compromised, 
and  the  surety  never  compelled  to  pay.  If  so,  he  never  has 
a  cause  of  action  against  the  co-siu^ty  or  his  representa- 
tives. The  right  of  action  grows  out  of  the  original  implied 
agreement,  arising  out  of  there  being  co-sureties,  that  if 
one  shall  be  compelled  to  pay  the  whole  or  a  dispropor- 
tionate part  of  the  debt,  for  which  both  thus  collaterally 
and  provisionally  stipulate  to  be  liable,  the  other  will  pay 
such  a  smn  as  will  make  the  common  burden  equal;  and 
in  case  of  the  death  of  either,  this  obligation  devolve^ 
upon  his  legal  representatives;"  This  was  followed  by 
Crosby  v.  Wyatt,  23  Me.  156;  Sibley  v.  McAUaater,  8  N.  H. 
389;  Peaslee  v.  Breed,  10  N.  H.  489;  Boardman  v.  Paige,  11 
N.  H.  431 ;  Aldrich  v.  Aldrich,  56  Vt.  324;  MarshaU  v.  Hud- 
son, 17  Tenn.  57;  Reeves  v.  PuUiam,  68  Tenn.  153;  Caw- 
thome  V.  Weisinger,  6  Ala.  714;  Camp  v.  Bostwick,  20 
Ohio  St.  337;  Koelsch  v.  Mixer,  52  Ohio  St.  207;  Seabury 
V.  Sibley,  183  Mass.  105;  Martin  v.  Franlz,  127  Pa.  St. 
389,  and  Bashfard  v.  Wells,  96  Pac.  Rep.  663;  18  L.  R.  A. 
[N.  S.]  580,  with  note. 

In  the  case  of  Tobias  v.  Rogers,  13  N.  Y.  59,  the  plaintiff 
sou^t  to  hold  Rogers,  the  defendant,  as  a  co-surety 
upon  a  bond.  Rogers,  however,  had  been  discharged 
in  bankruptcy,  and  it  was  there  held  that  the  defendant 
was  not  liable  to  contribution,  for  under  his  discharge  in 
bankruptcy  he  became  discharged  of  all  debts,  contracts 
and  engagements  provable  under  the  act,  and  that  all 
persons  having  uncertain  or  contingent  claims  against  the 
bankrupt  were  forever  extinguished,  and  that  this  in- 
cluded his  liability  to  contribute  to  a  co-surety.  It  is, 
therefore,  apparent  that  this  case  is  distinguishable  from 
the  one  under  consideration. 

In  the  case  of  Waggoner  v.  Walrath  (24  Hun,  443; 
aflSrmed  without  opinion,  92  N.  Y.  639)  an  action  was 
brought  against  two  sureties  to  a  joint  imdertaking.  Both 
of  the  sureties  were  served,  but  judgment  was  entered 
against  one  only.  It  was  held  that  such  entry  of  judgment 
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rdMsed  the  other  surety  from  all  liability  and  that  he 
could  not  be  called  upon  to  contribute;  that  the  judgment 
could  not  be  forced  against  the  surety  for  more  than  one- 
half  of  the  amount  of  the  undertaking*  It  is  true  that  in 
the  opinion  deUvered  in  tliat  case  an  allusion  was  made  in 
the  case  of  Tobias  v.  Rogers^  containing  some  statements, 
the  meaning  of  which  had  apparently  been  misunderatood. 
But  even  in  the  Waggtmer  ease  the  conclusion  was  reached 
that  the  aJttM>unt  which  one  of  two  sureties  could  recover 
of  his  coHsurety  is  what  he  has  paid  in  excess  of  hie  moiety. 
See,  also,  Morgan  v.  Smith,  70  N.  Y.  537,  and  Board  of 
Supemsors  of  Monroe  Co.  v.  OHs,  62  N.  Y.  88. 
The  judgment  should  be  afllrmed  with  costs. 

CuLLBN,  Ch.  J.,  Vann,  Webner,  Willard  Bartlett 
and  CnAfiB,  JJ.,  concur;  Gray,  J.,  absent. 


Judgment  affirmed. 


Form  No.  2 


Complaint;  Contribution;  Action  by  One  Guarantor  Who  Has 
Amount  Guaranteed,  Against  Bxecutor  of  Co-Guarantor  ^ 

Supreme  Court,  New  York  County. 

George  M.  Hard, 

Plaintiff, 
against 
Rosa  Mingle,  a^  Executrix  of  the 
Last  Will  and  Testament  of  Samp- 
son Q.  Mingle,  deceased. 

Defendant. 

The  plaintiff,  complaining  of  the  defendant,  by  Steele, 
Otis  &  Hall,  his  attorneys,  for  a  cause  of  action  alleges: 

>  Prom  Hard  v.  Mingle,  206  N.  Y.  179;  aff'g  141  Ak>.  D*^.  170;  13$ 
Supp.  51.   See  ante,  page  41. 
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I.  That  bei^tofO]*e  and  on  or  about  the  20th  day  of 
July^  1899|  the  pUintiffy  the  defendant's  testator,  Samp- 
son Q.  l^ng^e,  and  otie  Edward  Thompson  made,  executed 
and  ddivMed  to  the  Chatham  National  Bank  of  New 
Ycffk  a  certain  agreement  or  written  instrument  of  guar* 
anty^  of  iffaieh  the  following  is  a  copy: 

New  York,  July  20,  1899. 
For  value  received,  and  for  the  purpose  of  givmg  the  R^Ity 
Gorpdraticm  of  NcHth  America  credit  at  the  Chatham  National 
Bank  of  New  York,  we  hereby  jointly  and  severally  guarantee 
the  payment  at  maturity  of  all  checks,  drafts  and  promissory 
notes  upcxi  which  the  said  Realty  Corporation  of  North  America 
is  now  or  hereafter  shall  be  liable  to  said  bank  as  maker,  endor- 
ser, drawer  or  acceptor  to  an  amount  not  exceeding  fifteen 
thousand  dollars,  hereby  waiving  demand  and  notice  of  non- 
payment thereof,  this  to  be  a  continuing  guaranty. 

S.   Q.   MlNGLS. 

EnwABB  Thomtbon. 
Geo.  M.  Hard. 

II.  That  thereafter,  to  wit :  on  or  about  the  13th  day  of 
July,  1903,  the  said  Realty  Corporation  of  North  America 
made  its  certain  promissory  note  in  writing,  dated  on 
said  day,  whereby  it  promised  to  pay  to  one  A.  H.  Gilbert 
fifteen  thousand  ($15,000)  dollars,  three  months  after  the 
date  of  said  note,  at  said  Chatham  National  Bank. 

in.  That  thereafter  and  before  the  maturity  of  said 
notd  the  said  A.  H.  Gilbert  endorsed  and  delivered  the 
same  to  the  said  Chatham  National  Bank,  whieh  received 
said  note  for  value  on  the  faith  of  said  guaranty  herein- 
before set  forth. 

IV.  Upon  information  and  belief,  that  on  or  about  the 
15th  day  of  September,  1903,  said  Sampson  Q.  Mingle, 
one  of  the  guarantors  as  aforesaid,  died  leaving  a  last 
Will  and  Testament  wherein  and  whereby  he  appointed 
the  defendant,  Rosa  Mingle,  as  sole  executrix. 

y.  Upon  information  and  belief,  that  on  or  about  the 
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7th  day  of  October,  1903,  the  said  Will  was  duly  admitted 
to  probate  by  one  of  the  surrogates  of  the  C!ouiity  of  New 
York,  in  which  county  said  Sampson  Q.  Mingle  resided 
at  the  time  of  his  death;  and  letters  testamentary  upon 
said  Will  were  thereafter  duly  issued  and  granted  by  said 
surrogate  to  the  defendant  as  sole  executrix,  and  that  the 
defendant  thereupon  duly  qualified  as  such  executrix,  and 
has  ever  since  been  and  now  is  acting  as  such. 

VI.  That  said  note  was  not  paid  at  its  maturity  nor  at 
any  time  thereafter  until  the  20th  day  of  October,  1006, 
when  the  plaintiff  was  compelled  to  and  did  on  said  day 
pay  the  same  to  said  Chatham  National  Bank,  the  holder 
thereof,  to  wit:  the  sum  of  fifteen  thousand  ($15,000) 
dollars  principal,  with  interest  to  said  date,  amounting  to 
eighteen  hundred  and  eleven  and  67-100  ($1,811.67) 
dollars,  no  part  of  which  has  been  repaid  to  plaintiff,  al- 
though he  has  heretofore  duly  demanded  of  the  defepdant 
payment  of  one-third  thereof,  with  interest  from  the  date 
of  said  payment. 

Wherefore  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  five  thousand  six  himdred 
three  and  89-100  ($5,603.89)  dollars,  with  interest  from 
the  20th  day  of  October,  1906,  together  with  the  costs  of 
this  action. 

Steele,  Otis  &  Hall, 

Plaintiff's  Attorneys, 
25  Broad  Street,  Manhattan, 
New  York  City,  N.  Y. 

[Verificaiian.] 
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John  C.  Bbockelbank,  as  Trustee  of  Madalena  B. 
McAdam,  Respondent,  t;.  George  H.  McAdam,  Ap- 
pellant ^ 

(206  N.  Y.  747;  aTg  without  opinion,  143  App.  Div.  928;  128  Supp. 

1115,  no  opinion) 

HuBband  and  wife;  sepaiation;  action  on  separation  agreement 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  March  15,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  in  an 
action  to  recover  upon  a  written  agreement  of  separation. 

Charles  MaiUand  Beattie  for  &ppe\lBJit. 

Thomas  E.  Rush  and  Montgomery  Hare  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.;  Gray,  Haight,  Vann, 
Werner,  Chase  and  Colun,  JJ. 


^  For  complaint  in  this  case,  see  'post,  page  54. 

At  the  trial  the  complaint  was  amended  by  adding  to  paragraph  IV 
(p.  56)  the  following:  "except  that  dining  the  period  from  July  1, 1896, 
to  and  including  August  22, 1898,  defendant  paid  under  and  on  account 
of  sums  due  weekly,  pursuant  to  said  agreement,  the  sum  of  $1,550." 
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Ac;reement ' 

Supreme  Court,  County  of  New  York. 

John  C.  Brockelbank,  as  Trustee  for 
Madalena  B.  McAdam, 

Plaintiff, 
^g^inst 
George  Harrison  McAdam, 

Defendant. 


The  plaintiff,  by  his  attorneys.  Rush  ^  Hare,  for  his 
complaint,  herein  respectfully  shows  to  this  court: 

I.  Upon  information  and  belief,  that  Madalena  B. 
McAdam  was  married  to  the  defendant  in  the  City  of 
New  York  and  State  of  New  York  on  or  about  the  28th 
day  of  February,  1889. 

II.  Upon  information  and  beUef,  that  for  seven  years 
thereafter  and  until  on  or  about  the  first  day  of  July,  1896, 
said  Madalena  B.  McAdam  and  defendant  lived  together 
as  man  and  wife,  but  that  on  and  before  the  latter  date 
continued  serious  differences  arose  resulting  in  permanent 
estrangement.  That  thereupon  the  defendant  and  said 
Madal^ia  B.  McAdam,  r€»Eiiizing  that  there  was  no 
probability  of  reconciliation  and  that  their  mutual  interest 
would  be  best  promoted  by  an  agreement  to  live  apart 
in  the  future,  and  desiring  to  avoid  the  notoriety  of  legal 
separation  p-oceedings,  said  defendant  on  or  about  the 
first  day  of  July,  1896,  duly  made  and  entered  into  an 
agreement  and  stipulation  in  wrUing  with  his  wife,  the 
said  Madalena  B.  McAdam,  to  which  this  plaintiff  was  a 

1  From  Brockdbank  v.  McAdam,  206  N.  Y.  747;  aff'g  without  opinion, 
143  App.  Div.  928;  128  Supp.  1115,  no  opinion.    See  ante,  page  53. 
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party,  aad  a  copy  of  said  agre^xieat  is  hereto  ajinexed  and 
made  a  part  ai  this  oompkunt. 

III.  That  by  said  agreement  the  said  defendant  did 
oov^ianty  promiB%  and  agree  to  and  with  the  plaintiff 
herdn  and  with  his  wife,  the  said  Madalena  B.  McAdam, 
tbai  he  would  permit  and  suffer  the  said  Madalena  B. 
McAdam,  notwithstanding  her  present  coverture,  at  all 
tiiQW  during  her  natural  life,  to  live  separate  and  apart 
from  him  and  to  reside  and  be  in  such  place  or  places  and 
to  foUow  and  oarry  on  such  trade  and  business  as  she,  the 
mid  Madalena  B.  McAdam,  from  time  to  time  at  her  will 
and  plea9U|9e,  diould  think  fit  as  if  she  were  a  femma  sole; 
and  that  he  woidd  permit  and  suffer  the  said  Madalena 
B.  AffeAdam  at  alT  times  to  have  the  sole  custody  of  their 
daiiigbt(»r,  Katherine  McAdam;  and  the  said  defendant 
did  father  covenant,  promise  and  agree  that  he  would  not 
theiieafter  sue,  molest,  disturb  or  trouble  the  said  Mada- 
lena B.  MeAdam  for  such  living  separate  and  apart  from 
biok^  nor  att^npt  to  visit  her  without  her  consent,  nor 
visit  their  dau^ter,  the  said  Katherine  McAdam,  except 
witJiiQ  reasonable  hours,  as  provided  by  said  agreement; 
aad  fu^rther  that  he,  the  said  d^endant,  would  well  and 
truly  pay  or  cause  to  be  paid  unto  his  wife,  the  said  Mada- 
lena B.  McAdam,  during  her  natural  life,  the  sum  of  fifteen 
(Sid)  dollars  per  week  for  the  better  nuuntenance  and 
flfuppart  of  harself  and  their  daughter,  the  said  Katherine 
MeAdam,  and  would  pay  all  doctors',  dentists'  and 
ZQedieine  bills  incurred  for  the  benefit  of  said  daughter. 
In  ecmaideration  of  which  covenants  and  promises  afore- 
said <Hi  the  part  of  the  defendant  herein,  the  said  Mada- 
lena B.  McAdam  did  promise  and  agree  that  she  would 
live  separate  and  apart  from  the  said  defendant  and  would 
contract  no  bills  in  his  name  for  her  maintenance  and 
support,  but  that  the  said  sum  of  fifteen  dollars  ($16)  per 
week  diould  be  in  full  satisfaction  of  ihe  support  and 
maintenance  of  herself  and  daughter,  the  said  Katherine 
McAdam,  and  all  alimony  whatsoever.    And  the  plaintiff 
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herein  on  his  part  did  promise  and  agree  to  indenmify  said 
defendant  against  any  liability  for  the  support  of  the  said 
Madalena  B.  McAdam  and  to  hold  the  said  defendant  safe 
and  harmless  from  all  debts  due  or  demands  incurred  by 
the  said  Madalena  B.  McAdam,  provided  the  said  de- 
fendant did  perform  all  the  agreements  entered  into  on 
his  part  as  hereinabove  set  forth. 

IV.  Upon  information  and  belief,  that  thereafter,  in 
pursuance  of  said  agreement,  the  said  Madalena  B. 
McAdam  and  the  defendant  herein  separated  and  still 
continue  to  live  apart,  and  said  Madalena  B.  McAdam 
has  in  no  way  interfered  with  the  defendant,  nor  incurred 
any  bills  in  his  name,  and  has  duly  and  fully  done  and 
performed  under  said  agreement  on  her  part,  as  has  the 
plaintiff  in  this  action,  but  the  defendant  herein  since 
about  the  first  day  of  July,  1898,  has  wholly  failed, 
neglected  and  refused  to  comply  with  the  tenns  of  the 
aforesaid  agreement  either  by  paying  doctors^  dentists' 
and  medicine  bills  which  have  been  necessarily  incurred 
for  their  daughter,  the  said  Katherine  McAdam,  or  by 
pajdng  the  agreed  sum  of  fifteen  ($15)  dollars  a  week,  or 
any  part  thereof,  toward  the  support  and  maintenance 
of  his  wife,  the  said  Madalena  B.  McAdam,  and  said 
daughter. 

V.  Upon  information  and  belief,  that  by  reason  of 
defendant's  failure  to  perform  said  agreement  on  his  part, 
the  said  Madalena  B.  McAdam  since  about  the  first  day 
of  July,  1898,  has  been  compelled  to  work  and  earn  suffi- 
cient money  for  the  support  and  maintenance  of  herself 
and  said  daughter,  and  to  pay  the  sum  of  seven  hundred 
and  fifty  ($760)  dollars  for  doctors',  dentists'  and  medicine 
bills  necessarily  incurred  for  the  benefit  of  said  daughter, 
who  is  still  entirely  dependent  upon  the  said  Madalena 
B.  McAdam. 

VI.  That  according  to  the  terms  and  conditions- of  said 
agreement  the  amount  due  and  owing  for  the  support  of 
said  Madalena  B.  McAdam  and  said  daughter,  including 
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the  sum  expended  by  the  said  Madalena  B.  McAdam  in 
payment  of  doctors',  dentists'  and  medicine  bills  neces- 
sarily incurred  for  said  daughter,  amoimts  in  the  aggre- 
gate to  the  sum  of  eight  thousand  two  hundred  and 
twenty  ($8,220)  dollars. 

Wherefore,  the  plaintiff,  as  trustee  for  the  said  Mada- 
lena B.  McAdam  under  the  agreement  aforesaid,  demands 
judgment: 

(1)  That  the  defendant  be  ordered  and  directed  to  pay 
to  the  plaintiff  herein  as  trustee,  with  interest  on  each  and 
every  weekly  payment  due  as  aforesaid,  the  smn  of  eight 
thousand  two  hundred  and  twenty  ($8,220)  dollars,  being 
the  total  amount  due  under  said  agreement  from  about 
the  first  day  of  July,  1898,  up  to  the  time  of  the  com- 
mencement of  this  action,  which  sum  also  includes  seven 
hundred  and  fifty  ($750)  dollars  for  doctors',  dentists'  and 
medicine  bills  necessarily  incurred. 

(2)  That  said  defendant  be  ordered  and  directed  to 
continue  to  pay  to  his  wife,  the  said  Madalena  B.  Mc- 
Adam, in  accordance  with  the  terms  of  the  agreement 
dated  the  first  day  of  July,  1896,  as  aforesaid,  the  sum  of 
fifteen  ($15)  dollars  per  week  for  the  maintenance  and 
support  of  herself  and  daughter. 

(3)  That  this  plaintiff  may  have  such  other  and  further 
relief  in  the  premises  as  may  be  just  and  the  nature  of  case 
requires  in  the  course  of  this  action. 

Rush  &  Hare, 
Attorneys  for  Plaintiff, 
30  Broad  Street, 
New  York  City. 
[V€rifi4XLti(m.] 

Tms  INDENTURE  made  this  first  day  of  July,  1896,  be- 
tween George  H.  McAdam  of  the  first  part,  Madalena  B. 
McAdam,  his  wife,  of  the  second  part,  and  J.  C.  Brockel- 
bank as  trustee  of  the  said  Madalena  B.  McAdam,  of  the 
third  part: 
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Wh£beas^  divers  disputes  and  unhappy  differences  have 
arisen  between  the  said  party  of  the  first  part  and  his  said 
wile,  for  which  reason  they  have  consented  and  agreed 
and  hereby  do  consent  and  agree  to  live  separate  and  apart 
from  each  other  during  their  natural  lives; 

Therefore,  this  indenture  witnesseth  that  ihe  said 
party  of  the  first  part  in  consideration  of  the  premises  and 
in  pursuance  thereof  does  hereby  covenant,  promise  and 
agree  to  and  with  the  said  trustee  and  also  to  and  with  his 
said  wife  that  it  shall  and  may  be  lawful  for  her,  his  said 
wife,  at  all  times  hereafter  to  live  separate  and  apart  from 
him,  free  from  his  marital  control  and  authority,  a^  if  she 
were  sole  and  unmajrried.  And  that  he  shall  and  will  allow 
and  permit  her  to  reside  and  be  in  such  place  or  places, 
and  in  such  family  and  families,  and  with  such  relatives, 
friends  and  other  persons,  and  to  follow  and  carry  on  such 
trade  or  business  as  she  may  from  time  to  time  choose  or 
think  fit;  and  that  he  shall  not  nor  will  at  any  time  sue  or 
suffer  her  to  be  sued  for  living  separate  and  apart  from  him 
or  compel  her  to  live  with  him;  nor  sue,  molest,  disturb 
or  trouble  any  other  person  whosoever  for  receiving, 
entertaining  or  harboring  her  and  that  he  will  not  without 
her  consent  visit  her  except  for  the  purpose  of  seeing  his 
and  her  daughter  which  he  shall  be  at  liberty  to  do  at  any 
time  within  reasonable  hours,  but  said  wife  shall  have  the 
sole  custody  of  said  daughter,  Katberine  M.  McAdam, 
who  shall  remain  with  said  wife  without  any  interference 
whatsoever  on  the  part  of  said  husband,  but  he  shall  be 
consulted  as  to  her  education  and  the  said  husband  shall 
pay  or  cause  to  be  paid  such  sums  as  he  shall  be  able 
toward  the  education  of  said  daughter. 

And  further,  that  the  said  party  of  the  first  part  shall 
and  will  well  and  truly  pay  or  cause  to  be  paid  for  and 
toward  the  support  and  maintenance  of  his  said  wiie  and 
his  and  her  daughter  the  sum  of  fifteen  ($15)  dollars  per 
week,  which  the  said  party  of  the  second  part  does  hereby 
agree  to  take  in  full  satisfaction  for  her  and  his  and  her 
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daughter's  support  and  maintenance  and  all  alimony 
whatsoever  for  the  space  of  one  year  at  the  end  of  which 
tirn^  Urn  agreem^it  may  be  modified  by  increasing  said 
amount  to  be  paid  per  week  provided  the  circumstances 
of  said  party  of  the  first  part  then  warrant  such  increase, 
&u»pt  thxit  the  party  of  the  first  part  shall  be  req)onsible 
for  doctors'  bills  and  dentists'  and  medicine  bills  for  the 
said  daughter; 

And  the  said  trustee,  in  ccMisideration  of  the  sum  of  one 
didlar  to  him  duly  paid  and  of  the  due  performance  of  this 
contract  by  said  party  of  the  first  part,  does  covenant  and 
agree  to  and  with  the  said  party  of  the  first  part,  to  in- 
d^nnify  Mid  hold  him  harmless  of  and  from  all  debts  of 
his  said  wife  ccmtracted  or  that  may  hereafter  be  con- 
tracted by  her  on  her  account;  and  if  the  said  party  of  the 
first  part  shidl  be  compelled  to  pay  any  such  debt  or  debts 
the  said  trustee  hereby  agrees  to  repay  the  same  on  de- 
mand to  the  said  party  of  the  first  part  with  all  damage 
and  loss  that  he  may  sustain  thereby. 

In  witness  whebeof,  the  said  parties  have  hereunto 
affixed  ihsir  names  and  seals  the  day  and  year  first  above 
written. 

Geo.  H.  McAdaic, 
Madalena  B.  McAdam, 
John  C.  Brockblbank, 

Trustee. 
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TuscARORA  Land  and  Improvement  Co.,  PlaintifiF,  v. 
John  C.  Millar,  et  al.,  Defendants  ^ 

(206  N.  Y.  727;  afTg  without  opinion,  143  App.  Div.  965;  128  Supp. 

1148,  no  opinion) 

Watercounes;  obstructing  stream  forming  boundary  between 
plaintiff's  and  defendant's  land  so  as  to  wash  away  plaintUTs 
land  and  increase  that  of  defendant  by  accretion 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  March  14,  1911,  aflirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  restrain  defendants  from 
interfering  with  the  natural  flow  of  the  waters  of  a  stream 
and  for  damages. 

August  Becker  and  J.  Ralph  UUh  for  appellants. 

Martin  Clark  and  Simon  Fleiachmann  for  respondent. 

Judgment  affirmed  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.;  Vann,  Willard  Bartlett, 
HiscocK,  Chase  and  Colun,  J  J.    Absent:  Haight,  J. 


^  For  complaint  in  this  case,  see  post,  page  66.  The  following  were 
the  findings  in  this  case  exclusive  of  formal  parts: 

1.  That  said  plaintiff  is  and  was  at  all  the  times  hereinafter  men- 
tioned a  domestic  corporation,  duly  organised,  with  its  principal  office 
in  the  Cit>  of  Buffalo,  N.  Y. 

2.  That  said  plaintiff  is  now  and  has  been  since  the  11th  day  of 
January,  1892,  tiie  owner  in  fee  of  certain  lands  and  premises  situate 
partly  in  the  City  of  Buffalo  and  partly  in  the  Town  of  West  Seneca, 
in  the  County  of  Erie,  known  and  distinguished  as  being  a  part  of  lot 
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No.  271,  township  No.  10,  range  No.  7  of  the  BuffaHo  Creek  Reserva- 
iiony  according  to  a  certain  survey  and  map  thereof,  made  by  James 
Sperry,  and  lying  on  the  northeasterly  side  of  Potter's  Comers  Road, 
so-called,  having  a  frontage  of  1,780  feet  on  said  road,  and  in  depth 
extending  back  to  and  is  bounded  on  its  northerly  side  by  the  Cazen- 
ovia  Creek,  which  is  an  ancient  water  course  and  natural  stream. 

3.  That  said  Cazenovia  Creek  is  non-navigable  and  is  a  swift  and 
violent  stream,  draining  a  large  section  of  contiguous  lands,  and  high 
water  therein  is  frequent,  particularly  in  the  spring  season  of  the  year. 

4.  That  prior  to  1896,  said  Cazenovia  Creek  flowed  past  and  by  said 
premises  and  lands  of  said  plaintiff,  without  material  injury  to  the 
same. 

5.  That  since  the  11th  day  of  January,  1892,  when  said  plaintiff  be- 
came the  owner  of  said  premises  it  has  been  and  now  is  in  possession 
thereof,  excepting  so  much  of  said  premises  as  have  been  lost  to  it  by 
the  action  of  the  defendant. 

6.  That  said  defendant  is  now  and  since  October,  1889,  has  been  the 
owner  and-  in  possession  of  the  lands  and  premises  adjoining  the  said 
premises  of  the  said  plaintiff  and  on  the  northerly  side  of  said  Cazen- 
ovia Creek  opposite  to  said  plaintiff's  said  premises  and  above  the  same 
farther  up  the  creek,  said  creek  being  the  boimdary  line  between  said 
premises  of  said  defendant  and  those  of  said  plaintiff;  said  premises  of 
said  defendant  being  situate  partly  in  the  City  of  Buffalo  and  partly 
in  the  Town  of  West  Seneca  in  the  County  of  Erie,  and  known  and  dis- 
tinguished as  lot  No.  36  in  township  No.  10  and  range  No.  7  of  the 
Buffalo  Creek  Reservation  of  Indian  lands,  according  to  a  siurvey  and 
map  thereof  made  by  James  Sperry,  excepting  five  (5)  acres  off  from 
the  northeast  comer  of  said  lot. 

7.  That  in  or  about  the  year  1896,  the  defendant  placed  temporary 
impediments,  in  the  nature  of  deflectors,  to  the  free  flow  of  the  water  in 
the  channel  of  said  creek  causing  the  same  to  change  its  course  and 
direction  and  wash  away  the  banks  of  the  plaintiff's  lands  and  con- 
tinued such  obstruction  to  a  greater  or  less  degree  until  the  year  1900. 

8.  That  in  the  fall  of  the  year  1900,  said  defendant,  well  knowing 
the  premises,  drove  and  erected  or  caused  to  be  driven  and  erected  a 
large  number  of  wooden  piles  in  the  bank  of  lot  No.  36,  upon  her  side 
of  the  creek  and  in  the  natyral  bed  of  said  Cazenovia  Creek,  said  de- 
fendant cutting  into  the  bank  to  maintain  a  perfect  circle,  and  extend- 
ing along  and  in  the  channel  and  the  bed  of  said  creek  for  a  distance  of 
1,035  feet  and  planked  the  said  piles  upon  the  water  side  thereof  to  the 
height  of  about  11  feet. 

9.  That  in  the  year  1901,  at  the  same  time  when  said  piling  and 
planking  was  constructed,  said  defendant  built  and  constructed,  or 
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caused  to  be  built  and  constructed,  a  wing-^am  or  deflector  at  the 
extreme  easterly  end  of  said  piling  and  planking,  sAid  wing-dam  being 
constructed  of  piling  driven  in  the  ground  with  timbers  across  the  face 
thereof  and  sheet  piling  driven  in  front,  said  sheet  piling  being  driven 
into  the  ground  and  filled  in  back  of  it  with  solid  earth  to  the  bank,  and 
such  structure  extending  into  the  bed  of  the  creek  in  front  of  defend- 
ant's land,  40  feet  from  the  top  of  the  bank. 

10.  That  in  the  summer  of  1901,  said  defendant  built,  or  caused  to 
be  built,  two  certain  wooden  deflectors,  cribs  or  structures,  one  at  the 
extreme  westerly  end  of  said  piling  and  planking,  another  about  50 
to  75  feet  south  of  it,  the  same  being  built  in  the  bank  of  said  creek  at 
which  point  the  earth  was  excavated  for  the  piles  which  were  laid  on 
the  side,  drift-bolted  together  at  the  points  and  laid  on  the  ground,  and 
then  one  built  above  another  to  the  height  of  about  10  feet,  fiBed  in 
back  of  them  with  gravel,  extending  out  into  the  bed  or  channel  of  the 
creek  from  the  bank  or  margin  of  said  creek  upon  the  d^endant's  side 
thereof,  and  into  the  waters  thereof,  for  the  distance  of  about  ten  or 
fifteen  feet. 

11.  That  in  the  late  fall  of  1902,  said  defendant  built,  or  caused  to  be 
built,  three  certain  other  wooden  structures^  cribs  or  deflectors,  similar 
in  construction  to  those  previously  built,  one  at  the  distance  of  about 
250  feet  south  of  the  extreme  westerly  end  of  said  piling  and  planking, 
and  the  other  two  west  of  the  railroad  bridge,  upon  the  easterly  bank 
of  the  creek,  upon  the  defendant's  land. 

12.  That  said  piling,  with  the  planking  thereon,  and  said  log  struc- 
tures so  erected  and  built  by  said  defendant,  were  and  are  solid  and 
substantial  structiu-es  and  obstructed  and  diverted  the  flow  of  said 
creek  from  its  natural  bed  In  which  the  same  was  accustomed  to  flow, 
especially  in  times  of  high  water  in  said  creek. 

13.  Said  piling,  with  the  planking  thereon,  and  said  structures  so 
built  by  said  defendant,  diverted  and  caused  the  waters  of  said  creek 
to  flow  in  an  imusual  and  unnatural  course  and  direction,  and  to  flow 
upon  and  strike  against  the  said  lands  and  premises  of  said  plaintiff, 
upon  the  opposite  side  of  said  creek  with  great  force  and  volume,  and 
to  flow  over  and  to  flood  the  same. 

14.  That  said  waters  of  said  creek  so  diverted  and  caused  to  flow 
against  and  upon  said  lands  and  premises  of  said  plaintiff  by  said 
structures  so  built  by  said  defendant  undermined  and  washed  away  the 
bank  of  said  creek  upon  the  plaintiff's  side  thereof  and  washed  away 
and  carried  down  the  stream  large  portions  and  areas  of  said  plaintiff's 
said  lands  and  premises,  to  wit:  To  the  amoimt  or  extent  of  about  one 
acre. 

15.  That  said  structures  so  built  and  constructed  by  said  defendant 
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by  changing  the  course  and  direction  of  the  waters  of  said  creek  have 
extended  the  banks  thereof  and  widened  the  said  creek  between  the 
lands  of  said  plaintiff  and  said  defendant. 

16.  That  said  structures  so  built  and  constructed  by  said  defendant 
by  changing  the  course  and  direction  of  the  waters  of  said  creek  have 
cauaed  said  creek  to  wash  away  the  southerly  bank  of  said  creek  and 
have  caused  an  erosion  of  plaintiff's  banks  both  east  and  west  of  the 
railroad  bridge  extending  across  said  creek. 

17.  That  said  structures  so  built  and  constructed  by  said  defendant 
by  changing  the  course  and  direction  of  the  waters  of  said  creek  have 
caused  the  waters  of  said  creek  to  form  a  new  channel  under  the  rail- 
road bridge  extending  across  said  creek. 

18.  That  said  structures  so  built  and  constructed  by  said  defendant 
by  changing  the  course  and  direction  of  the  waters  of  said  creek  and 
by  concentrating  the  force  and  volume  of  said  waters  and  the  ice  carried 
therein  upon  and  against  the  trestle  structure  extending  from  said 
railroad  bridge  to  the  land  to  the  north  thereof,  did  in  the  year  1902 
carry  away,  injure  and  destroy  said  trestle  at  one  certain  point,  and  in 
each  year  thereafter  did  injure,  destroy  or  carry  away  said  trestle  at 
the  same  point  up  to  and  including  the  year  1905,  when  the  force  and 
volume  of  the  waters,  with  the  ice  carried  therein,  did  wholly  carry 
away  and  destroy  the  bridge  extending  across  said  creek,  and  a  large 
part  of  the  said  trestle,  and  did  also  at  the  same  time  injure,  destroy 
and  carry  away  about  250  feet  in  length  of  said  piling  and  planking, 
off  from  the  westerly  end  thereof. 

19.  That  since  the  erection  and  construction  of  said  piling  and  plank- 
ing and  said  deflectors,  the  said  defendant  has  maintained  said  struc- 
tures, and  since  the  commencement  of  this  action,  has  re-built  and  re- 
constructed said  piling  and  planking  at  the  westerly  end  thereof,  to 
the  extent  that  the  same  was  washed  away  or  destroyed  in  the  year 
1905,  and  thereby  has  continued  to  divert  the  waters  of  said  creek  and 
has  changed  and  is  now  changing  the  course  and  channel  of  the  creek 
from  their  natural  course  and  channel,  and  has  caused,  and  is  now 
causing,  the  waters  of  said  creek  to  flow  in  an  increased  and  excessive 
volume  to  the  opposite  side  of  said  creek,  against  and  upon  the  lands 
of  the  said  plaintiff,  there  situate  as  aforesaid. 

20.  That  said  plaintiff,  in  October  and  November,  1902,  protested 
against  the  erection  of  said  structures  by  said  defendant,  and  has  re- 
quested said  defendant  to  remove  such  obstructions  to  the  natural 
eourse  and  chamiel  of  the  waters  of  said  creek,  which  said  defendant 
has  failed  and  refused  to  do. 

21.  That  in  consequences  of  such  obstructions,  and  the  diversion  by 
said  defendant  of  the  waters  of  said  creek  the  same  have  been,  and  are 
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still,  waahing  into  the  bank  thereof  upon  plaintiff's  side  thereof,  and 
undermining  and  carrying  away  the  lands  of  the  plaintiff  and  encroach- 
ing thereupon. 

22.  That  the  said  structures  so  erected  by  said  defendant  have  been 
at  all  times,  and  are  now,  a  nuisance  to  said  plaintiff,  and  have  caused, 
and  are  now  causing,  great  damage  and  injury  to  said  plaintiff,  which  is 
continuous  and  liable  to  be  repeated  and  augmented  at  every  time  of 
high  water  in  said  creek,  unless  the  said  obstructions  are  removed. 

23.  That  by  reason  of  said  structures  so  built  and  constructed  by 
said  defendant,  and  the  loss  of  the  lands  belonging  to  said  plaintiff, 
which  have  been  so  washed  away,  the  said  plaintiff  has  sustained 
damage  in  the  sum  of  One  thousand  dollars  ($1,000)  and  is  liable  to 
sustain  other  and  greater  damage. 

24.  That  the  damage  and  injury  which  said  plaintiff  has  sustained 
and  is  now  sustaining  by  reason  of  said  structures  so  built  and  con- 
structed by  said  defendant  as  heretofore  set  forth,  are  and  will  be  con- 
tinuous and  irreparable  and  impossible  to  be  adequately  compensated 
for  in  money  damage.  For  which  injuries  and  damage  said  plaintiff 
has  no  adequate  or  legal  remedy  to  secure  said  plaintiff  in  thp  enjoy- 
ment of  its  rights  in  said  creek  and  in  the  waters  thereof. 

And  as  conclusions  of  law,  I  find  and  decide: 

1.  That  said  structures,  said  wing-dam  and  deflectors,  and  said 
piling  and  planking  to  the  extent  of  250  feet  thereof,  measuring  from 
the  westerly  end  thereof,  and  so  much  of  the  remainder  as  exceeds  in 
height  the  banks  of  the  creek  behind  the  same,  as  built,  constructed 
and  maintained  by  said  defendant  are  unlawful,  and  do  wrongfully 
and  imlawfully  divert  the  waters  of  Cazenovia  Creek,  and  do  wrong- 
fully and  unlawfully  impede  and  divert  the  natural  flow  of  said  waters 
and  cause  the  same  to  flood  and  wash  away  the  lands  of  said  plaintiff 
upon  the  opposite  side  of  said  creek. 

2.  That  said  structures,  said  wing-dam  and  deflectors,  and  said  piling 
and  planking  to  the  extent  of  250  feet  thereof,  measuring  from  the 
westerly  end  thereof,  and  so  much  of  the  remainder  as  exceeds  in  height 
the  banks  of  the  creek  behind  the  same,  as  built,  constructed  and 
maintained  by  said  defendant,  are  in  violation  of  the  rights  of  said 
plaintiff  in  said  creek,  and  in  the  waters  thereof,  and  are  in  violation 
of  the  right  of  said  plaintiff  to  have  the  waters  of  said  creek  flow  un- 
interruptedly in  and  through  its  natural  channel. 

3.  That  said  plaintiff  is  entitled  to  a  decree  enjoining  and  restrain- 
ing said  defendant  from  rei)airing  said  structures  so  built  and  con- 
structed by  said  defendant,  from  driving  piles  and  planking  the  same 
to  form  an  obstruction  to  the  natural  flow  of  the  waters  of  said  creek, 
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and  from  maintaining  such  structures,  or  any  other  obstruction,  to  the 
natural  flow  of  said  waters,  and  from  diverting  by  any  means  the 
natural  course  of  said  creek,  or  in  any  way  turning  the  water  of  said 
creek  onto  the  lands  of  the  plaintiff,  or  causing  the  water  of  said  creek 
to  flood  or  wash  away  the  lands  of  said  plaintiff  upon  the  opposite  side 
of  said  creek,  and  from  interfering  in  any  way  with  the  waters  of  said 
creek  and  the  flowing  thereof  in  the  natiu*al  bed  and  channel  of  said 
creek. 

4.  That  said  plaintiff  is  entitled  to  a  further  decree  herein  command- 
ing and  enjoining  the  said  defendant  to  forthwith  remove  said  wing- 
dam  and  deflectors  and  said  piling  and  planking  to  the  extent  of  250 
feet  thereof,  measuring  from  the  westerly  end  thereof,  and  so  much  of 
the  remainder  as  exceeds  in  height  the  banks  of  the  creek  behind  the 
same,  and  any  and  all  other  constructions  and  artificial  means  built, 
erected  or  constructed  by  said  defendant,  her  agents  or  servants  tend- 
ing to  impede  or  divert  the  natural  flow  of  the  waters  of  said  creek  in 
and  through  the  natural  channel  thereof,  or  tending  to  turn  in  any  way 
the  water  of  said  creek  onto  the  lands  of  the  plaintiff,  or  to  cause  tlie 
waters  of  said  creek  to  flood  or  wash  away  the  lands  of  said  plaintiff 
upon  the  opposite  side  of  said  creek. 

5.  That  sidd  plaintiff  is  entitled  to  a  further  decree  or  judgment 
herein,  adjudging  that  said  plaintiff  recover  of  and  from  said  defendant 
the  sum  of  $1,000.00,  its  damages  so  sustained  by  it,  by  reason  of  the 
structures  so  built  and  constructed  by  said  defendant,  and  that  said 
plaintiff  have  its  costs  and  disbursements  of  this  action  to  be  taxed. 

I  accordingly  direct  judgment  for  said  plaintiff  and  against  said 
defendant  for  such  relief,  in  accordance  with  the  provisions  hereof, 
with  the  costs  and  disbursements  of  this  action  to  be  taxed,  which  are 
hereby  awarded  to  the  plaintiff  and  against  the  defendant. 
Let  judgment  be  entered  accordingly. 

CuTHBBRT  W.  Pound, 
Justice  Supreme  Court. 
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Tonn  No.  4 

Com^aint;  Obstfttcting  'Stream  Forming  Boimdaiy  Heiween 
PbdntflPs  and  Defendants  Land  so  as  to  Wash  Away'Flalirtiirs 
Land  and  Increase  that  of  the  ]>ef  endant  by  Accretion  ^ 

Supreme  Court,  Erie  County. 

The  Tusoarora  Land  and  Improve- 
ment Company, 

Plaintiflf, 
against 
Polly  J.  Mentz, 

Defendant. 

The  plaintiff  in  the  above  entitled  aotion,  by  Martin 
Clark,  its  attorney,  complains  of  the  above  named  de- 
fendant and  for  its  oause  of  action  alleges: 

1.  Tliat  said  plaintiff  is  and  was  at  all  the  times  herein 
mentioned,  a  domestic  corporation  duly  organized  with 
its  principal  office  in  the  City  of  Buffalo,  N.  Y. 

2.  That  said  plaintiff  is  now  and  has  been  since  the 
11th  day  of  Janucoy,  1892,  the  owner  in  fee  of  certain 
lands  and  premises  situate  partly  in  the  City  of  Buffalo 
and  partly  in  the  town  of  West  Seneca,  in  the  County  of 
Erie,  known  and  distinguished  as  being  a  part  x)f  lot 
No.  271,  township  JTo.  10,  range  No.  7,  of  the  Buffalo 
Creek  Reservation,  according  to  a  certain  siurvey  and  map 
thereof  made  by  James  Sperry,  and  lying  on  the  north- 
easterly side  of  the  Potters  Comers  Road  so  called,  having 
a  frontage  of  1,780  feet  on  said  road,  and  in  depth  extend- 
ing back  to  and  is  boimded  on  its  northerly  side  by  the 
Cazenovia  Creek;  that  said  creek  is  non-navigable  and  is 

^  From  Tuscarora  Land  <k  Improvement  Co.  v.  MiUar  (individually 
and  as  executor  of  Polly  J.  Mentz,  deceased),  206  N.  Y.  727;  aff'g 
without  opinion,  143  App.  Div.  955;  128  Supp.  1148,  no  opinion.  See 
ante,  page  60. 
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« is¥Fift«md  evident  4itaream;t^  drains  a  large  section  of 
eoiftiiBiioiis  kadB,  and  hi^  water  therein  is  .frequent  par- 
-tieula^ly  in  ibeii^smg  season  of  the  year;  that  prior  to  the 
jmroiBgs  und  iiqitries  by  :the  defendant  hereinafter  com- 
plained of,  said  oreek  flowed  past  and  by  said  premises 
and  lands  of ;  said  :plaint]ff  withoiit  material  injury  to  the 
same;  that  since  the  11th  day  of  January,  1892,  when 
pkuBtiff  became  the  owner  of  said  premises,  it  has  been 
and  now  is  in  possession  thereof,  eoceepting  so  much  of 
wd  premises  as  have  been  lost  to  it  by  the  action  of  the 
ddf aidant  as  hereinafter  alleged: 

3.  That  said  defendant  is  now  and  at  all  the  times 
herein  mentioned,  has  been  and  is  the  owner  and  in 
possession  of  the  lands  and  premises  adjoining  the  said 
^premises  of  said  plaintiff  and  on  the  northerly  side  of  ^aid 
Caoenovia  Creek  opposite  to  said  plaintiff's  said  premises 
and  Q^bove  the  same  farther  up  the  creek,  said  creek  being 
'tiie  boundaiy  line  between  said  premises  of  said  defendant 
and  those  of  said  plaintiff;  said  premises  of  said  defendant 
being  situate  partly  in  the  City  of  Buffalo  and  partly  in 
the  town  of  West  Seneca  in  the  County  of  Erie  and  known 
and  distinguished  as  lot  No.  36  in  township  No.  10,  and 
range  No.  7  of  the  Buffalo  Creek  Beservation  of  Indian 
lands,  according  to  a  survey  and  map  thereof  made  by 
James  Sperry,  excepting  five  (5)  acres  off  from  the  north- 
east comer  of  said  lot. 

4.  That  hesfetoiore  and  in  or  about  the  year  1800,  said 
defendant  well  knowing  the  premises,  wrongfully  and 
unlawfully  drove  and  erected  or  caused  to  be  driven  :and 
erected,  ja  large  number  of  wooden  piles  in  the  bed  and 
into  tixe  waters  of  said  Caaenovia  Creek  and  ext^iding 
along  and  into  the  waters  and  into  the  bed  of  said  cmek 
for  a  distance  of  about  1,010  feet  and  planked  the  said 
piles  to  the  hei^t  of  about  10  feet,  and  did  alsd  thereafter 
eoastruet  and  erect  or  caused  to  be  constructed  and 
erected,  certain  wooden  cribs  or  structures  of  logs  backed 
withearth  extending  out  from  the  bank  or  margin  of  said 
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creek  upon  the  defendant's  side  thereof  into  the  waters 
thereof  at  five  certain  separate  points  or  places^  each  of 
said  structures  extending  into  the  said  creek  to  the  dis- 
tance of  twenty  (20)  feet  or  more;  that  said  piling  with  the 
planking  thereon  and  said  log  structures  so  erected  by  said 
defendant,  were  solid  and  substantial  structures  and  ob- 
structed and  diverted  the  flow  of  said  creek  from  its 
natural  bed  in  which  the  same  had  flowed  from  time  im- 
memorial and  rendered  the  bed  of  said  creek  too  narrow 
and  insufficient  for  the  flow  thereof,  especially  in  times 
of  high  water  in  said  creek,  and  said  structiu'es  diverted 
and  caused  said  waters  to  flow  in  an  imusual  and  unnatural 
course  and  direction  and  to  flow  upon  and  strike  against 
the  said  lands  and  premises  of  said  plaintiff  upon  the 
opposite  side  of  said  creek,  with  great  force  and  violence 
and  to  flow  over  and  to  flood  the  same;  that  said  waters 
so  diverted  and  caused  to  flow  against  and  upon  said  lands 
and  premises  of  said  defendant,  imder-mined  and  washed 
away  the  bank  of  said  creek  upon  the  plaintiff's  side 
thereof  and  washed  away  and  carried  down  the  stream, 
large  portions  and  areas  of  said  plaintiff's  said  lands  and 
premises,  to  wit,  to  the  amount  or  extent  of  about  three 
acres,  and  thereby  added  about  three  acres  to  the  other 
side  of  the  creek  opposite  to  that  of  the  plaintiff,  of  which 
said  defendant  now  claims  to  be  the  owner  and  in  pos- 
session, and  did  also  accmnulate  upon  said  lands  upon 
the  side  of  the  creek  opposite  to  the  lands  of  the  plaintiff, 
each  year,  a  large  quantity  of  gravel  of  great  value  to 
which  said  defendant  claims  to  be  the  owner,  and  which 
said  defendant  or  her  agents  or  servants  have  each  year 
removed  and  which  said  gravel  was  washed  away  from 
the  lands  of  said  plaintiff  and  carried  over  and  upon  the 
opposite  side  of  said  creek;  that  ever  since  the  erection 
and  construction  of  said  piling  and  planking  and  said  log 
structures  the  said  defendant  has  wrongfully  and  unlaw- 
fully maintained  said  structures  and  thereby  has  contin- 
ued to  divert  and  is  now  diverting  the  waters  of  said 
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creek  from  running  in  their  natural  course  and  channel  and 
has  caused  such  waters  to  flow  in  an  increased  and  exces- 
sive volume  to  the  opposite  side  of  said  creek  against  and 
upon  the  lands  of  the  plaintiff  there  situate  as  aforesaid, 
although  requested  by  the  plaintiff  to  remove  such  ob- 
structions and  to  discontinue  such  diversion  of  the  waters 
of  said  creek,  which  said  defendant  has  failed  and  refused 
to  do;  that  in  consequence  of  such  wrongful  and  imlawful 
obstructions  and  diversion  of  the  waters  of  said  creek,  the 
same  have  been  and  are  still  washing  into  the  bank  thereof 
upon  plaintiflTs  side  thereof  and  under-mining  and  carry- 
ing away  the  lands  of  the  plaintiflf  and  encroaching  there- 
upon; that  the  said  piUng  and  planking  and  said  log  struc- 
tures so  erected  by  said  defendant  have  been  at  all  times 
and  are  now  a  nuisance  to  said  plaintiff  and  by  reason 
thereof,  great  damage  and  injury  to  said  plaintiff  is  being 
caused  and  the  same  is  continuous  and  liable  to  be  re- 
peated and  augmented  at  every  time  of  high  water  in  said 
creek  unless  the  said  obstructions  are  removed;  that  in 
consequence  of  the  premises,  said  plaintiff  has  sustained 
damages  in  the  siun  of  fifteen  thousand  ($15,000)  dollars, 
and  is  liable  to  sustain  other  and  greater  damage;  that  the 
damage  and  injury  which  said  plaintiff  has  sustained  and 
is  now  sustaining  by  reason  of  said  defendant's  wrongful 
and  unlawful  acts  herein  set  forth,  are  and  will  be  con- 
tinuous and  irreparable  and  impossible  to  be  adequately 
compensated  for  in  money  damages. 

5.  That  dining  the  last  season,  a  large  part  of  said 
piling  and  planking  so  erected  by  said  defendant,  has  been 
broken  or  damaged  by  force  of  the  water  in  said  creek  to 
such  an  extent  that  said  defendant  has  within  a  short 
time  removed  some  of  said  piling  and  planking  and  has 
driven  new  piles  into  the  bed  and  in  the  waters  of  said 
creek,  and  is  now  engaged  in  planking  the  same  and  re- 
constructing the  said  structiu-es  herein  above  described, 
notwithstanding  notices  forbidding  the  same,  served  upon 
S£ud  defendant  by  said  plaintiff,  that  said  defendant  cease 


70        TuacARORA  Land  &  Imp.  Co.  v.  Millab 


Complaint 


tooontuiue  aich  work  and  building  of  said  atruetinreft^  to 
the  great  and  irrepai«ibie  daimage  and  injury  of  said 
plaintiff,  for  which  injuries  and  damages,  said  plaintiff 
has  no  adequate  or  legal  remedy  to  secure  said  plaintiff 
in  the  enjoyment  of  its  right  to  have  the  waters  of  said 
creek  flow  in  their  natund  channel. 

Wh^efore,  said  pkiintiff  demands  judgment  against 
said  defendant,  adjudging  and  declaring  the  diversion  of 
the  wat«*s  of  said  Cazenovia  Creek  and  the  obstructions 
formed  by  said  piles  and  planking  and  structures  built  and 
maintained  by  said  defendant,  impeding  and  diverting 
the  natural  flow  of  said  waters  and  causing  the  same  to 
flood  and  weidi  away  the  lands  of  said  plaintiff  upon  the 
opposite  skie  of  said  creek,  to  be  unlawful  and  in  violation 
of  the  rig^t  of  said  plaintiff  to  have  the  waters  of  said 
opeek:  flow  iminteiruptedly  in  and  through  its  natural 
channel; 

Alse  adjudging  and  declaring  that  said  defendant,  her 
agents  and  servants  be  forever  enjoined  and  restrained 
fk*om-  rebuilding  and  repairing  the  piling  and  planking 
constructed  by  said  defendant  along  and  in  the  waters 
and  bed  of  Cazenovia  Creek  and  from  continuing  and 
completing  the  work  now  carried  on  by  them,  from  driving 
pilesr  and  planking  the  same  to  form  an  obstruction  to  the 
natural  flow  of  the  waters  of  said  creek  and  from  main- 
taining g»2ch  piles,  planking  and  structures  of  logs  backed 
with  earth  or  any  other  obstructions  to  the  natural  flow 
of  said*  waters  and  from  diverting  by  any  means,  the 
natural  coiu*se  of  said  creek  or  in  any  way  turning  the 
water  of  said  creek  on  to  the  land  of  the  plaintiff  or  caus- 
ing the- water  of  said  creek  to  flood  or  wash  away  the  lands 
of  said:  plaintiff  upon  the  opposite  side  of  said  cre^  and 
said  plaintiff  complains  for  an  order  that  during  the 
pMidency  of  this  action,  the  defendant  be  enjoined  and 
restrained  from  the  acts  aforesaid. 

Also  adjudging  and  directing  that  said  defendant  forth- 
with remove  said  piles  and  planking  and  said  structures 
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of  logs  backed  with  earth  and  any  and  all  other  construc- 
tions and  artificial  means  built^  erected  or  constructed  by 
saidrdefieaidaixt^  hec  agents  saad  servants  in  any  way  tend4* 
ing  to  impede  or  <fivBnb  the  natursd'  flow  of  the  said  waters 
in  and  through  the  natural  channel  of  said  creek  or  tend- 
ing to  tUm  invany  wajr  thor  wesber  of  said  oie^  onto  the 
lands  of  the  plaintiff^  or  to  cause  the  waters  of  said  creek 
to  flood  or  wash  away  the  lands  of  said  plaintiff  upon  the 
opposite^side  of  said  creek; 

Also  adjudging  and  directing  that  said  defendant 
forthwith  restore  said  creek  to  its  original  natural  channel 
and.  comae;  as :  it  eidsted  prior  to  the  time  that  its  course 
waa  interfered  with  by  said  defendant  and  its  bed  or 
channd  alterad  and  changed  by  the  action  of  said  de- 
fendant; 

Alflo^  adjjuds^ng  that  said  plaintiff  recover  of  and  from 
said  defendant,,  the*  sum  of  fifteen  thousand  (415,000) 
dollars,  and  such  other  or  further  damages  as  may  accrue 
to  it  pending,  thia  action  as  and  for  the  damages*  sustained 
by  said  plaintiff  by  reason  of  the  wrongful  and  unlawful 
acts  of  said  defendant;  and  that  the  plaintiff  may  have 
such  other  or  further  relief  in  the  premises,  besides  the 
costs  of  this  aotion^.aa-shall  he  equitable  and  just. 

Martin  Clark, 
Attorney  for  the- Plaintiff, 
No.  91  Erie  Co«  Ssv.  Bank  Bldg., 

Buffalo,  N-  Y. 

[VerificaUon.y 
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Joseph  E.  Chase,  Respondent,  v.  General  Electric 

CoBfPANY,  Appellant  * 

(206  N.  Y.  723;  aff'g  without  opinion,  145  App.  Dir.  899;  129  Supp. 

1115|  no  opinion) 

Negligence;  employe  of  independent  contractor  working  inside  a 
conveyor  chute  when  fire  negligently  started  in  chute  burning 
the  plaintiff 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  May  8,  1911,  aflSrming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant. 

Lewis  E.  Carr  and  James  0.  Cart  for  appellant. 

Joseph  A.  Lawson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Gray,  Werner,  Willard  Bartlett,  His- 
cocK,  Chase  and  Colun,  JJ.    Absent:  Cullen,  Ch.  J. 


^  For  complaint  in  this  case  see  post,  page  73.    For  charge  of  trial 
judge,  see  post,  page  77. 
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Form  No.  6 

Complaint;  Negligence;  Employe  of  Independent  Contractor 
Working  Indde  Conveyor  Chute  Burned  by  Negligent  Lighting 
of  Fire  in  Chute  ^ 


Supreme  Court,  Schenectady  County. 


Joseph  E.  Chase, 

Plaintiff, 
against 
General  Electric  Company, 

Defendant. 

The  above  named  plaintiff  for  an  amended  complaint 
herein  complains  of  the  above  named  defendant,  and 
alleges: 

I.  That  at  all  the  times  hereinafter  mentioned  the  de- 
fendant was,  and  still  is  a  domestic  corporation  duly  organ- 
ized imder  and  in  pimsuance  of  an  Act  of  the  Legislature 
of  the  State  of  New  York  entitled  "An  Act  to  incorporate 
the  General  Electric  Company,"  and  having  the  prin- 
cipal office  for  the  transaction  of  its  business  at  the  City 
of  Schenectady,  in  the  County  of  Schenectady,  and  State 
of  New  York. 

II.  That  on  or  about  the  8th  day  of  May,  1909,  the 
defendant  was  the  owner,  and  in  possession,  of  premises 
and  the  buildings  thereon  situated  in  said  City  of  Schenec- 
tady and  known  as  "the  General  Electric  Works."  That 
on  said  premises,  and  connected  with  said  buildings,  was 
a  concrete  construction  plant  maintained,  operated,  used 
and  owned  by  said  defendant  for  the  incineration  of 
inflammable  refuse.  That  said  plant  consisted,  among 
other  things,  of  a  concrete  tower,  stack,  or  conveyor 
chute  about  forty  (40)  feet  in  height,  having  inmiediately 

» From  Chase  v.  General  Electric  Co.,  206  N.  Y.  723;  aff'g  without 
opinion,  145  App.  Div.  899;  129  Supp.  1115,  no  opinion.  See  ante, 
page  72.    For  charge  see  post,  page  77. 
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beneath  it,  and  about  eight  (8)  feet  distant  from  its  lower 
extremity,  a  large  fiirnaoe  containing  openings  in  the  top 
thereof  into  which  inflammable  refuse  was  thrust  for  the 
purpose  of.  incineration,  and  one  of  which  openings  was 
directly,  or  nearly  directly,  imderneath  the  lower' extrenir 
ity  of  said  concrete  conveyor  chute.  That  at  the  upper 
extremity,  or  top  of  said  tower,  stack,  or  conveyor  chute, 
a  large  pipe  or  blower  was  inserted,  which  pipe  or  blower 
conveyed  inflammable  refuse  from  other  portions  of  the 
premises  of  defendant  to,  into,  and  through  said  conveyor 
chute  to  the  top  of  said  furnace  immediately  benaadi  the 
same.  That  the  only  openings  in  said  concrete  conveyor 
chute  were,  one  opening  about  foini«en  (14)  inches  in 
diameter  in  the  top  thereof  and  one  opening  about  twenty- 
four  inches  square  in  the  bottom,  or  hopper,  end  thereof 
and  immediately  above  said  furnace. 

ni.  That  at  or  about  8  o'clock  a.  ul,  of  said  8th  day  of 
May,  1909,  plaintiff,  a  journeyman  carpenter,  was  in  the 
employ  of  one  Andrew  Kiniun,  a  contractor,  and  that 
said  contractor  was  then  employed  by  defendant  to 
remove  the  wooden  forms,  or  moulds,  with  which  said 
concrete  conveyor  chute  was  then  lined,  and  was  then 
engaged  in  such  employment.  That  said  Kinum,  at  said 
time,  directed  plaintiff,  with  others,  to  enter  said  conveyor 
chute  at  the  lower  extremity  thereof  by  means  of  a  ladder 
extending  from  the  top  of  said  furnace  up  into  said  con- 
veyor chute  and  then  and  there  to  assist  in  the  removal  of 
said  wooden  forms,  or  moulds,  with  which  said  chute  was 
lined  as  aforesaid.  That,  in  pursuance  of*  said  directioir 
of  said  Kinum,  plaintiff  entered  said  chute.  That  at  the 
time  plaintiff  entered  said  chute,  all  of  said  manholes  in 
the  top  of  said  furnace  were  closed,  and'  plaintiff'  was  not 
informed,  and  had  no  knowledge,  of  the  existence  of  a  fire 
in  said  furnace.  That  said  chute  was  then  filled  witlr 
scaffolding,  supports  and  braces  by  means  of  which 
plaintiff  ascended  to  the  top  of  said  chute,  where  the 
work  of  removing  said  wooden  forms,  or  moulds,  was  to 
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begiib  That  the  sidte  of  smd  ohute,  said  soaffoldingi  sup- 
ports and  faraoes,  and  said  ladder  by  which  plaintiff 
entered  said  ohute,  were  covered  with  inflammable  refuse. 
IV..  That  after  plaintiff  had  been  at  work  in. said  chute 
a  short  time,  and  while  working  at,  or  near,  the  top  thereof, 
he.  ofaBerved  smoke-  below  him.  That  he  innnediately 
desceiided  toward  the  opening  at  the  bottom  of  said 
chute,  and  made  his  escape  therefrom  by  means  of  the 
ladder  by  which  he  had  entered.  That,  as  plaintiff  has 
sinee  been  informed  and  believes,  there  was  a  fire  burning 
in  said  furnace  at  the  time  plaintiff  entered  said  conveyor 
chute^  which  fire  had  been  kindled,  and  was  maintained, 
by  the  defendant,  its  agents  and  servants,  and  that  said 
defendant,  its  agents  and  servants  well  knew  of  the  presr- 
ence  of  the  plaintiff  in  said  conveyor  chute  at  said  time 
and  place  as  aforesaid.  That,  as  plaintiff  is  informed  and 
believes,  the  defendant,  by  its  agent  or  servant,  opened, 
or  caused  to  be  opened,  by  the  removal  of  the  cover  there- 
from, said  manhole  in  the  top  of  said  furnace  at,  or  near, 
the  lower  estremity  of  said  conveyor  chute  while  said 
plaintiff  was  employed  in  said  conveyor  chute  as  aforesaid, 
and  stirred,  or  caused  to  be  stirred,  said  fire  m  said 
furnace,  and  that  the  sparks  or  flames,  from  said  furnace 
were  thereby  caused  to  ascend  through  said  manhole, 
upward,  to  and  into  said  concrete  conveyor  chute.  That 
during  his  descent  the  interior  of  said  chute  became  filled 
with  flames  and  smoke,  which  flames,  as  plaintiff  is  in* 
formed  and  believes,  were  communicated  to  the  interior 
of  said  chute*  from  fire  in  the  furnace  immediatdy  bdow 
the  same  by  reason  of  the  opening  of  said  manhole  as 
aforesaid:  That  while  descending  and  escaping  from  said 
chute  plaintiff,  without  any  negligence  on  the  part  of  said 
plaintiff,  suffered  personal  injuries  and  damage  conaisting 
of  burns  of  the  face  and  hands,  and  loss  of  clothing  by 
burning,  and  that  by  reason  of  such  personal  injuries 
plaintiff  suffered  great  agony  and  pain,  and  still  suffers 
agony  and  pain,  and,  as  plaintiff  is  informed  and  believes. 
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the  hands  of  plaintifiF  are  pennanently  injured,  and  that 
plaintiff  has  been  unable  ever  since  to  attend  to  his  usual 
vocation,  and  has  been  put  to  great  trouble  and  expense 
in  trying  to  heal  his  said  injuries,  which  said  injuries  are 
still  unhealed  and  unciured. 

V.  That  said  injury  and  damage  to  plaintiff  was 
caused  solely  by  reason  of  the  carelessness,  recklessness 
and  negligence  of  the  defendant,  its  agents  and  servants; 
and  by  reason  of  the  carelessness,  recklessness  and  n^li- 
gence  of  the  defendant,  its  agents  and  servants,  as  plain- 
tiff is  informed  and  believes,  in  building,  permitting  to  be 
built,  and  maintaining  a  fire  in  said  furnace  directly  be- 
neath said  concrete  conveyor  chute,  while  plaintiff  was 
employed  therein,  which  emplo}rment  of  plaintiff  therein 
at  said  time  and  place  defendant  well  knew,  and  the  in- 
flammable character  of  the  material  adhering  to  the  sides 
of  said  chute,  to  said  scaffolding,  and  framework  therein, 
and  to  said  ladder  at  the  lower  entrance  thereof,  and  by 
carelessly,  recklessly,  and  negligently  opening  said  man- 
hole as  aforesaid,  as  hereinbefore  alleged;  and  by  reason 
of  the  carelessness,  recklessness  and  negligence  of  the 
defendant,  its  agents  and  servants,  in  not  providing  and 
maintaining  a  reasonably  safe  place  in  which  plaintiff  was 
to  work,  and  plaintiff  further  alleges  that  said  injury  and 
damage  as  aforesaid  was  caused  without  any  fault,  or  act 
of  omission  or  commission  on  the  part  of  said  plaintiff 
contributing  in  any  way  or  manner  thereto. 

VI.  That  by  reason  of  the  facts  so  stated  and  alleged 
as  aforesaid,  the  plaintiff  has  sustained  damages  to  the 
amount  of  twenty  thousand  ($20,000.00)  dollars. 

Wherefobe,  the  plaintiff  demands  judgment  against 
the  defendant  for  said  sum  of  twenty  thousand  ($20,000) 
dollars,  and  for  costs. 

Joseph  A.  Lawson, 
Attorney  for  Plaintiff, 
Room  43,  Tweddle  Building, 
[Verification.]  Albany,  N.  Y. 
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CHARGE  OF  TRIAL  JUDGE' 

Van  Kirk,  J. :  Gentlemen  of  the  Jury — ^It  is  because  when 
cases  are  brought  into  court  they  are  decided  in  an  orderly 
way  and  because  juries  find  their  verdicts  in  accordance 
with  the  law  of  our  State  that  our  fellow  citizens  know  how 
to  do  their  business  safely.  Our  citizen  is  entitled  to  know 
what  the  rule  of  law  is  concerning  certain  conduct,  and 
it  is  necessary  that  the  courts  should  uniformly  hold  that 
rule  of  law  to  be  right  so  that  there  may  be  consistency 
and  safety  in  doing  business.  It  is  to  bring  about  that 
end  that  we  hear  the  evidence  in  a  case  to  instruct  us 
about  the  facts,  that  we  hear  the  attorneys  sum  up  the 
case  to  caU  our  attention  to  what  they  recall  the  evidence 
to  be  and  the  inferences  that  they  think  you  should  draw 
from  that  evidence,  and  that  the  court  instructs  you  as  to 
the  law,  so  that  when  you  have  f oimd  the  facts  you  may 
bring  in  a  verdict  according  to  the  law  that  governs  the 
case.  Jurors  are  not  expected  to  be  skilled  in  the  law. 
They  have  not  had  the  opportimity  to  learn.  They  are 
called  here  because  they  are  men  of  ordinary  affairs  of 
various  kinds  in  the  State,  to  judge  what  certain  evidence 
establishes  as  to  facts  and  to  apply  those  facts  as  the 
court  instructs  them  to  the  law  of  a  case,  without  regard 
to  anything  else  than  that  evidence  and  that  law. 

Gentlemen,  it  is  necessary  for  you  now  to  give  as  close 
attention  as  you  can  to  the  instructions  of  the  court,  so 
that  when  a  verdict  is  brought  in  it  will  be  a  verdict  that 
is  right  and  just  imder  the  facts  and  the  law  of  the  State 
of  New  York  which  we  are  all  bound  to  support. 

There  should  be  no  misunderstanding  that  the  rules 
of  liability  in  cases  of  this  character  are  just  the  same 

» From  Chase  v.  General  Electric  Co.,  206  N.  Y.  723;  aff'g  without 
opinion,  145  App.  Div.  899;  129  Supp.  1115,  no  opinion.  See  anUf 
page  72.    For  complaint  from  this  case,  see  ante,  page  73. 
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whether  the  defendant  is  a  man  who  owns  a  farm  or  grist 
mill  or  any  manufacturing  plant,  or  whether  it  be  a  cor- 
poration; each  has  jvtat  ihe  isame  rights;  ihe  rule  of  law  is 
identically  the  same.  This  plaintiff  has  a  right  in  here  as 
a  plaintiff  to  come  in  and  ask  that  his  rights  be  given  him; 
and  this  defendant  has  just  the  same  rights  as  tuny  one  of 
our  fellow  citizens  has  to  come  here  and  ask  that  its  rights 
should  be  defended — just  the  same — and  the  coierfes  and 
the  jurors  must  uphold  those  rights. 

Gentlemen,  you  have  heard  me  deny  a  motion  for  a 
non-suit.  It  is  sometimes  inferred,  but  it  must  not  be, 
that  when  the  court  denies  that  kind  of  a  motion  it  sajrs 
that  the  plaintiff,  in  effect,  has  a  cause  of  action  and 
should  succeed.  It  does  not  mean  that  at  all.  It  simply 
means  that  as  a  naked  question  of  law  the  court  cannot 
dispose  of  the  case,  because  the  jury  has  the  sole  right 
to  pass  upon  every  question  of  fact,  whare  different  in- 
ferences may  be  drawn  from  the  evidence,  and  the  court 
cannot  take  away  from  the  jury  that  right  any  more  than 
the  jury  can  take  away  the  right  of  the  court  to  say  what 
the  law  is.  That  ruling  simply  means  that  there  are 
questions  of  fact  that  must  be  determined  by  you  twelve 
men  before  this  case  can  be  decided. 

Under  our  laws  a  man  cannot  merely  make  a  proposition 
or  claim  and  secure  a  recovery.  He  must  prove  that  his 
claim  is  true.  That  is  for  the  protection  of  people  in  our 
State.  Charges  are  easily  made.  In  court,  in  order  to  re- 
cover against  a  defendant,  the  charges  must  be  jn^ved  and 
the  biffden  of  that  proof  rests  upon  the  plaintiff;  and  the 
chief  part  of  yom*  duty  here  to-day  will  be  to  determine 
whether  or  not  the  plaintiff  has  produced  evidence  which 
satisfies  your  mind  that  the  mattes  which  the  court  will 
tell  you  he  must  prove,  are  facts,  in  order  to  recover. 

The  action  is  a  negligence  action  as  it  is  commonly 
spoken  of,  the  plaintiff  suing  the  defendant  because  he 
claims  that  this  defendant  was  at  fault  and  responsible 
for  the  injuries  he  received.    If  it  was  at  fault,  then  the 
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plaintiff  .is  entitled  to.recover;  if  it  was  not  at  fault  within 
the  meaning  of  the  law,  then. the  plaintiff  is  not  entitled 
to  ncover  however  seriously  the  unfortunate  -man  was 
injured,  in  order  to  know  whether  there  was  negligence^ 
it  is  necessary  for  you  to  kuow  what  the  rule  of  duty  is, 
what  duty: this  defendant  owed  to  this  pbinkiffi  because, 
if  tbere  As  jsegligence  here,  it  is  because  the  defendant 
failed  to  perform  the. duty  winch  it  owed  to  this  plaintiff. 
If.it  performed  its  duty  as  the  low  required  it,  there  wus 
no  ne^jgence;  if  it  did  not  :perform  its  jduty  and  that 
&]kore  to  perform.it  caiBaed  Umbbb  iiquries,  then  there  was 
negligenseand  there  is  a  ri^t  to  recover  in  thisxespeot. 
This  defendant  was  not  the  employer  of  the  plaintiff. 
If  you  havee^er  heard  oases  tried  wiiere  a. man  in  the 
employ  of  some  other  man  or  company  brought  the  action, 
the  joiles  that^goveroed  liability  there  do  not  govern  here. 
This  .defendant  was  a  party  owning  property  in  Schenec- 
tady i^on  which  Mr.  Einxmi  had  made  a  contract  to  erect 
this  conveyor,  with  perhaps  other  things,  the  upper  part 
of  the  conveyor  to  be  of  concrete — *that  work  he  was  to 
do-~*and  tiie  lower  part  funnel  shaped,  some  twelve  feet 
long,  was  to  be  of  steel.  Mr.  JQniun  was  an  independent 
contxaetor  so  far  as  that  work  was  concerned,  and  it  was 
the  xloing  of  .that  work  that  brought  this  plaintiff  there 
eniplQjied  by  .Mr.  .Einum  and  under  the  direction  of  Mr. 
-Kinmn's  .foraman,  Mr.  Whitman.  The  defendant  iiad 
nothing  to  do  with  directing  this  plaintiff  where  to  work 
or  (wben  to  work  or  how  to  work.  Tins  plaintiff,  however, 
had  a  perfect  right  to  be  there  b^auae  fae  was  emidoyed 
by:Ae  contraotor,  Mr.  Kinnm,  and  Mr.  Einum  had  to  be 
there  to  do  his  vroiky  had axi^  to  be  there  to  do  his  work 
withhismen.  So.thattheplaintiff  was  rightfully  thereat 
the  time  this  accident  occurred.  Being  ri^tf ully  upon 
the  pcemises  of  the  defendant,  the  law  of  our  State  is  that 
it  mae  the  duty  of  the  defendant  to  use  reasonable  pru- 
dnoe  and  core  to  keep  its -property:  insudi  condition  that 
it  would  not  expose  this  plaintiff  to  any  mireasoDable  or 
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unnecessary  danger.  I  think  you  all  understand  me.  It 
was  the  duty  of  the  defendant  to  do  nothing  which  would 
expose  this  plaintiff  to  unreasonable  or  unnecessary  danger 
if  the  prudence  and  care  of  a  man  of  ordinary  understsjid- 
ing  would  have  warned  it  of  the  danger. 

Gentlemen,  you  know  now  just  what  all  the  circum- 
stances were  there.  It  was  the  fire  that  caused  the  burn- 
ing and  the  injuries.  The  first  question  for  you  to  de- 
termine is  what  caused  the  fire.  By  the  fire,  I  refer  to  the 
burning  up  in  the  conveyor;  I  do  not  refer  to  the  fire  down 
in  the  furnace.  You  must  first  determine  what  it  was  that 
caused  that  fire,  and  there  you  will  take  into  account  the 
evidence  in  the  case.  It  is  not  my  place  to  suggest  to  you 
what  the  court  thinks  about  the  evidence,  for  that  is  no 
matter  or  concern  here  now  to  you.  It  is  for  you  to  say 
what  that  evidence  satisfies  your  mind  to  be  the  fact. 
You  will  take  all  the  circumstances  together;  what  was  it 
that  caused  that  blaze  to  go  up  through  that  conveyor. 
The  plaintiff  claims  that  it  was  by  removing  one  of  the 
covers  from  one  of  the  fire  holes  and  that  the  blaze  came 
up  and  ignited  the  shavings  or  the  sawdust  or  whatever 
it  was.  Gentlemen,  you  have  heard  the  testimony  of  one 
man  saying  that  he  saw  one  down  there  opening  the  cover. 
You  have  heard  the  testimony  of  the  men  who  were  there 
saying  that  the  cover  was  not  off.  The  only  men  employed 
there  were  fifty  feet  away  when  the  fire  started.  Gentle- 
men, you  cannot  guess,  you  haven't  a  right  merely  to 
suspect  that  a  thing  is  so.  In  court  that  which  you  con- 
clude to  be  so  must  be  a  fair  inference,  a  fair  conclusion 
from  the  evidence  that  you  have  heard.  If  it  was  some- 
thing else  than  the  opening  of  the  fire  hole,  if  there  was 
something  imexpected  occurred  there,  that  caused  this 
fire,  it  might  not  have  been  at  all  the  responsibility  of  the 
defendant.  The  defendant  had  the  fire  in  this  furnace.  Of 
course,  the  defendant,  as  an  individual,  does  nothing; 
whatever  it  does  do  it  does  through  the  men  that  it  emr 
ploys.    Did  the  employes  of  the  defendant  open  that  and 
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caiise  this  fire,  or  was  it  the  burning  of  a  match,  or  was  it 
because  something  became  heated  there  unexpectedly  on 
the  top  of  the  furnace?  What  was  it?  You  must  decide 
that  fact. 

When  you  have  decided  what  caused  the  burning  up 
through  this  conveyor,  then  you  must  go  one  step  further 
and  determine  whether  or  not  there  is  liability,  because 
the  care  that  the  defendant  must  use  is  the  reasonable 
care  of  a  reasonable  man,  a  man  who  appreciates  condi- 
tions and  would  anticipate  that  a  certain  thing  might 
result  from  certain  circumstances.  A  corporation  is  no 
different  than  anyone  else  in  the  instruments  used  to  do 
business.  It  must  be  done  by  men.  You,  as  jurors,  have 
no  right  to  look  back  from  now  and  say  that  having  found 
how  that  fire  occurred  you  can  see  plainly  enough  that 
this  ought  to  have  been  done  or  that  ought  to  have  been 
done  to  have  avoided  it.  Few  of  us  are  so  dull  that  after 
a  thing  has  occiured  we  could  not  tell  what  thing  done 
would  have  avoided  that  accident;  but  the  defendant 
and  its  employes  were  only  boimd  to  see  things  as  they 
were  at  the  time  of  and  just  before  the  accident.  When 
you  have  determined  what  it  was  that  caused  the  fire,  you 
must  determine  whether  or  not  that  thing  would  have 
been  anticipated  before  the  accident  by  a  reasonable  man 
under  all  the  circmnstances  and  conditions  there.  If  it 
would  not  have  been  anticipated,  then  it  was  not  negli- 
gence to  have  failed  to  avoid  it.  If  it  would  have  been  so 
anticipated,  then  it  is  a  violation  of  the  duty  that  it  was 
not  so  anticipated. 

Gentlemen,  when  a  party  owning  real  estate  permits 
other  people  to  come  on  its  real  estate,  it  is  not  bound  to 
stop  its  business,  it  is  not  bound  to  put  its  property  in  a 
condition  different  than  it  ordinarily  is  to  protect  that 
person,  unless  it  would  be  naturally  anticipated  that  by 
going  on  and  doing  that  business  you  were  going  to  ex- 
pose to  unreasonable  and  unnecessary  danger  a  person 
that  you  know  is  going  there  rightfully  to  do  something. 
6 
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TP he  mer^  f it(5t  of  having  a  fire  in  this  f uriiace,  if  an  ordi- 
Ttaty  man  would  not  have  lUiticipat^  that,  it  would  have 
ctto^ed  the  ac^ddent  that  occurred  that  day,  i&  not  the 
violation  of  any  duty  upon  the  part  of  the  defendant'  to 
the  phdntiff. 

Gentlemen,  after  you  have  found  what  caused  the  fiite, 
provided  the  evidence  has  disclosed  it  to  you — ^if  it  had  no* 
disclosed  it  to  your  satisfaction,  then  you  must  not  con- 
clude what  did  it;  it  is  a  matter  of  proof — ^after  you  have 
dbne  that,  if  you  found  that  that  thing  occurred  becifcuse 
of  the  negligence  of  this  defendant  undef  the  rules  that  I 
have'  given  you,  then  you  will  determine  whether  the 
plainlMf,  by  using  reasonable  care,  Could  hlave  avdded  or 
should  have  avoided  this  accident.  A  man  cannot  re'Coveif 
for  negligence  if  his  own  carelessness  brings  on  the  injury. 
He  is  bound  to  use  his  reasonable  imderstanding  o(  things 
to  protect  hiihself  against  injury  just  as  much  tiM  a  de^ 
f endant,  which  owes  him  a  duty,  is  bound  to  perform  it. 
Every  man  who  works  for  another  man  owes  that  man  a 
duty  under  our  law  to  exercise  reasonable  care  and  pta- 
dence  to  see  that  he  does  not  get  hurt.  Mr.  Chase  has 
said  that  he  did  not  know  there  was  a  fire  down  there  aoid 
did  not  realize  any  danger,  in  effect,  as  I  remember  it,  but 
you  will  recall  his  evidence  and  be  guided  only  by  your 
own  recollection  of  it.  If  he  did  know  the  conditions 
there  as  he  knew  that  the  light  shavings  and  sawckist 
and  so  forth  were  there,  and  there  was  liaUe  to  be  a  fire, 
and  went  up  there,  then  you  would  say  whether  or  not  he 
did  not  bring  this  on  himself  because  he  could  easUy  have 
avoided  it  by  calling  somebody's  attention  to  it.  If  he 
was  careless  and  brought  on  this  injury,  then  he  cannofi 
recover.  If  he  was  not  careless,  it  has  no  bearing  upon  Ihe 
case. 

Gentlemen,  plaintiff  was  working  for  Mr.  Kinum'. 
Mr.  Kinum  was  the  one  who  was  bound  to  furnish  hiiv»  » 
safe  place  to  work  in,  bound  to  give  him  safe  orders  and 
directions,  bound  to  see  that  there  was  reasonable  care 
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used  te  protect  him  against  being  injured.  Mr.  Whitman 
was  his  foieman*  and  he  gave  certain  directions  about 
stoppmg  tftie  blower  for  instance,  and  it  was  stopped.  If 
it  was  the  nc^gence  of  his  employer,  Mr.  Kinton,  which 
was  the  pioximarte,  as  they  eaU  it,  the  near  cause,  of  this 
injmy,  the  cause*  without  which  it  would  not  have  oc- 
cumed-,  then  this  defendant  is  not  responsible  for  Mr.  Kin- 
urn's  negUgence.  It  would  not  be  fair  or  just  for  the  court 
to  give  an  award  against  this  defendant  for  a  wrong,  a 
violation  of  duty  which  Mr.  Krmim,  as  the  employer, 
owed  to  this  plaintiff.  So  that  if  you  find  that  it  was  the 
negSgenee  of  the  defendant,  not  the  negligence  of  the 
plaintiff,  and  not  the  negligence  of  Mr.  Kinum^  then  you 
would  have  found  upon  the  facts  in  favor  of  tiae  plaintiff. 
If  you  find,  however,  that  it  was  not  negligence  upon  the 
part  of  this  defendant  to  have  had  things  as  they  were,  if 
you  find  that  the  accident  occurred  because,  of  the  neg- 
ligence of  Mr.  Kinum,  the  employer,  or  on  accoimt  of 
the  negligence  of  Mr.  Chase,  then  there  is  no  cause  of 
action  and  you  will  not  go  to  the  question  of  damages. 
I  have  no  right  to  assume  what  yoiu*  verdict  will  be  upon 
that  question  as  to  whether  there  is  a  right  to  recover,  and 
therefore  it  is  necessary  for  me  to  instruct  you  as  to  the 
rule  of  danfiages,  in  case  you  should  find  damages,  so  you 
would  know  what  the  rules  are  for  the  amount  of  recovery. 

The  rule  is  that  such  damages  only  shall  be  allowed  in  a 
case  of  this  kind  as  will  compensate  the  plaintiff  for  the 
injuries  he  received  as  a  result  of  this  affair,  this  accident 
that  occurred  there,  compensatory  damages,  such  dam- 
age as  will  stand  in  the  place  of  those  injuries.  Nothing 
to  be  given  beyond  that,  nothing  like  punitive  damages 
or  mulcting  anyone  of  exemplary  damages  because  there 
is  no  chaise  here  that  there  was  any  wilful  wrong  done. 

So  that  you  will  first  determine,  if  you  come  to  the 
question  of  damages,  what  injuries  he  received  as  a  result 
of  the  accident.  You  will  then  determine  the  suffering, 
the  pain,  that  he  received,  the  time  that  he  was  laid  up 
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with  loss  of  wages  when  he  could  not  earn.  You  will  put 
upon  those  elements  the  sum  of  money^  not  that  you 
would  take  to  be  put  in  his  place,  that  is  not  right,  the 
sum  of  money  that  you  say  would  compensate  him  for 
that  loss  and  suffering,  and  if  you  find  for  the  plaintiff 
that  sum  of  money  would  be  the  amount  of  your  verdict. 
Upon  the  other  hand,  if  you  decide  for  the  defendant, 
your  verdict  would  be  a  verdict  of  no  cause  of  action. 


John  J.  Leahy,  Plaintiff,  v.  Frank  Kemlein  and  Charles 
Kemlein,  Individually  and  as  Administrators  with  the 
Will  Annexed  of  the  Estate  of  Henry  Kebilein,  De- 
ceased, Defendants  ^ 

(Supreme  Court,  Kings  County,  Special  Term,  April  18,  1913) 

Equity;  real  property;  lost  deed;  suit  to  quiet  title  and  to  compel 
giving  of  new  deed  by  heirs  of  grantor;  motion  to  strike  out  as 
irreleyant  and  to  separately  state  and  number  causes  of  action 

1.  A  suit  in  equity  to  establish  the  record  title  of  real  property 
on  the  ground  that  a  deed  to  the  plaintiff's  grantor  is  unre- 
corded and  is  lost  may  be  maintained  without  an  allegation 
of  possession  in  the  plaintiff  and  irrespective  of  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  actions  to  quiet 
title,  but  the  fact  that  possession  is  alleged  does  not  destroy 
the  right  to  equitable  relief. 

2.  Where  a  complaint  states  facts  entitUng  the  plaintiff  to 
equitable  relief  to  quiet  title  and  also  to  relief  under  Code 
Civ.  Pro.,  §§  1638  et  seq.y  a  motion  to  compel  the  plaintiff  to 
separately  state  and  number  his  causes  of  action  should  be 
denied. 

3.  When  the  facts  are  concisely  and  clearly  stated  in  a  complaint 
the  court  will  not  too  curiously  inquire  into  the  matters 
alleged  to  discover  by  a  careful  analysis  whether  some  of  the 
facts  alleged  are  not  merely  evidentiary  rather  than  the 
ultimate  facts  which  should  be  contained  in  a  complaint. 

^  For  complaint  from  this  case  see  post,  page  86. 
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Motion  by  the  defendants  to  strike  out  certain  portions 
of  the  complaint  as  irrelevant  and  to  compel  the  plaintiff 
to  separately  state  and  nmnber  causes  of  action. 

Denied. 

WiUiams,  Folsom  &  Strcmse  for  the  plaintiff. 

George  J.  Gruenberg  for  the  defendants. 

Blackmar,  J.: 

There  is  but  a  single  cause  of  action  because  there  is  but 
a  single  right  which  the  plaintiff  seeks  to  enforce,  viz.,  the 
right  to  establish  his  record  title  to  the  land  in  question. 
There  may  be  more  than  one  remedy — the  remedy  af- 
forded by  an  action  in  equity  and  the  remedy  afforded 
under  §  1638  of  the  Code.  Under  our  system  of  pleading, 
the  complaint  should  contain  nothing  but  a  statement  of 
the  facts  constituting  the  cause  of  action  and  the  demand 
for  relief.  It  is  not  necessary  or  proper  to  set  forth  any 
theories  in  the  complaint.  The  pleader  is  not  required  to 
say  whether  he  is  suing  in  law  or  in  equity,  under  a  statute 
or  at  common  law.  He  must  confine  himself  to  a  state- 
ment of  the  facts.  The  allegations  in  the  complaint  de- 
termine whether  the  case  shall  be  tried  before  a  court 
consisting  of  a  judge  and  jury  or  before  a  court  consisting 
of  a  judge  alone.  The  application  of  the  law  to  the  facts 
alleged  and  proved  determine  the  relief  to  which  the 
plaintiff  is  entitled.  If  this  complaint  had  not  alleged 
possession  in  the  plaintiff  it  would  have  been  good  imder 
a  well  established  head  of  equity  without  the  aid  of  the 
statutory  scheme  of  relief.  The  fact  that  it  does  allege 
possession  does  not  destroy  the  cause  of  action  alleged  in 
equity.  Neither  does  the  prayer  that  defendant  give  a 
deed  impair  the  complaint  under  §  1638  of  the  Code.  The 
last  clause  of  §  1639  of  the  Code  authorizes  any  demand 
for  appropriate  relief.  The  very  purpose  of  oiu:  reformed 
procedure,  which,  imfortimately,  has  been  lost  sight  of  in 
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part  by  reverter  to  vfom  out  theorioB  of  actionfi;  is  to  do 
away  with  all  tedmicality  and  to  establish  one  icmn  of 
action  only,  so  that  the  ri^ts  of  the  parties  majf  be 
determined  on  the  facts  as  they  exist  without  regard  to 
forms.  The  motion  to  compel  plaintiff  to  separately  state 
two  causes  of  action  is  denied.  The  complaint  states  the 
facts  clearly  and  concisely.  Whether  an  accurate  analysis 
would  determii]®  that  some  of  the  facts  alleged  are  evi- 
dentiary matters  and  not  the  ultimate  facts  should  not, 
in  view  of  the  general  excellence  of  the  complaint,  be  too 
curiously  inquired  into.    Motion  denied,  with  costs. 
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Complaint;  Bquity;  Real  Property;  Lost  Deed;  Suit  to  Quiet  Title 
and  to  Compel  Giving  of  New  Deed  by  Heirs  of  Alleged  Grantor ' 

Supreme  Court,  Queens  County. 

John  J.  Leahy, 

Plamtiff, 
against 
Frank  Kemlein  and  Charles  Kemlein, 
individually  and  as  administrator 
of  the  will  annexed  of  the  estate  of 
Henry  Kemlein,  deceased, 

Defendants. 

Plaintiff  by  WilUams,  Folsom  &  Strouse,  his  attorneys, 
for  an  amended  complaint,  alleges: 

1.  That  on  and  prior  to  the  31st  day  of  May,  1907,  this 
plaintiff  and  one  Henry  Kemlein,  were  eo-partners  in 
business,  doing  business  under  the  firm  name  and  style  of 

>  From  Leahy  v.  Kemkin^  atUe,  page  84. 
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I^mlQili  &  Loohy,  ^md  weire  engaged  in  biisiness  'm  Long 
IsUmikI  City  in  the  Borougb  of  Queens,  City  and  State  of 
New  YorJt. 

2.  That,  fdor  to  the  said  Slst  day  of  May,  1907,  this 
plaiiMiiff  and  said  iHenry  Kemlein  purchased  a  certain 
pi^o^  <or  p voel  of  land  with  the  buildings  and  improve- 
ments the]:eon  erected,  and  which  ia  more  particularly 
described  as  follows,  viz. : 

AivIj  thoee  lots  of  land  in  Long  Island  City,  Queens 
>CQi)irty,  New  York,  which  on  a  map  entitled  -'Map  of 
iPCPP^rty  belpnging  to  the  Standard  Oil  Company  of  New 
York,  isituat^  ,in  IxHig  Island  City,  Queens  County, 
New  Yc^^  July' 1892,"  made  by  Smith  and  Westpn,  Civil 
Eqgjneters  ^d  City  Surveyors,  City  of  Bayonne,  N.  J. 
,1^  :ftl^  or  intended  to  be  filed  in  the  office  of  the  Clerk 
€!f  .Qufoons  County,  are  known  and  designated  by  the  lot 
nui^berB  1, 2,  3, 4,  Q,  6,  7,  and  8  in  Block  number  176,  and 
are  bpunded  as  follows:  Northerly  by  13th  (thirteenth) 
Stareet  ron.said  Map,  Easterly  by  ^ancock  Street  on  said 
ms^;  Southerly  by  other  lands  in  said  Block  number  176 
and  Westerly  by  Hamilton  Street  and  Verpon  Avenue  on 
9aid  Map;  said  Southerly  boundary  being  a  line  drawn 
pairallel  with,  and  one  himdred  feet  southerly  from  the 
southerly  side  of  Thirteenth  Street — being  the  same 
{demises  conveyed  to  Kobert  Russell  and  John  Mimo  by 
deed  idatfed  October  3,  1894,  and  recorded  in  the  office 
of  the  Clerk  of  Queens  Coimty  in  Liber  1041  of  Deeds, 
fOgj^  li^l,  on  October  9,  1894,  from  the  Standard  Oil 
CioiQpany  of  New  York,  and  being  the  sapie  premises 
OQpveyed  to  Lincoln  Iron  Works,  by  John  B.  Merrill, 
Reiecee  by  deed  dated  December  18, 1899,  and  recorded 
in  ^jd  Clerk's. office  of  the  Coimty  of  Queens  on  Decem- 
ber 32,  :18fi9,  ia  Liber  1227  of  deeds,  page  275,  together 
with  all  the  buildings  and  improvements  thereon. 

3.  That  the  said  real  estate  so  conveyed  and  assigned 
to  tl^s  plaintiff  and  to  said  Henry  Kemlein  was  for  the  use 
and  bcoiefit  pf  the  said  .firm  or  copartnership  of  KenUein 
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&  Leahy,  and  from  the  time  of  its  purchase  by  them  was 
occupied  by  said  firm  in  their  business  and  the  purchase 
price  of  said  premises  was  paid  by  said  firm  out  of  their 
co-partnership  assets,  and  the  taxes  and  carrying  charges 
of  said  property  were  paid  by  the  said  co-partnership  also 
from  their  co-partnership  assets,  and  said  real  estate  was 
held  by  them  as  co-partners,  and  was  a  portion  of  the 
assets  of  the  said  firm  or  co-partnership. 

4.  That  on  or  about  the  31st  day  of  May,  1907,  this 
plaintiff  and  the  said  Henry  Kemlein  caused  to  be  formed 
a  corporation,  imder  and  pursuant  to  the  laws  of  the  State 
of  New  York,  for  the  purpose  of  taking  over  all  of  the 
business  and  assets  of  the  co-partnership  of  Kemlein  and 
Leahy,  and  assuming  all  of  the  debts  and  obligations  of 
said  co-partnership  and  of  carrying  on  and  conducting 
the  business  theretofore  carried  on  and  conducted  imder 
the  firm  name  and  style  of  Kemlein  and  Leahy,  and  on 
or  about  said  31st  day  of  May,  1907,  the  said  firm  of 
Kemlem  and  Leahy  did  transfer  and  assign  to  the  said 
corporation  Kemlein  &  Leahy,  Inc.,  all  of  the  assets  of  the 
said  co-partnership  of  Kemlein  and  Leahy,  and  the  said 
corporation  did  thereupon  assume  and  agree  to  pay  all  of 
the  debts  and  obligations  of  the  firm  of  Kemlein  &  Leahy, 
and  that  the  said  parcel  of  land  and  real  estate,  herein- 
before described,  was  included  in  the  assets  of  the  said 
co-partnership  to  be  transferred  and  conveyed  to  the  said 
corporation. 

5.  That  on  or  about  the  31st  day  of  May,  1907,  this 
plaintiff  and  the  said  Henry  Kemlein  duly  made,  executed, 
acknowledged  and  delivered  to  the  corporation  Kemlein 
and  Leahy,  Inc.,  a  full  covenant,  warrantee  deed  convey- 
ing to  said  corporation  in  fee  simple  forever,  the  land,  real 
estate  and  improvements  hereinbefore  described,  subject 
to  the  liens  and  encumbrances  thereon  and  that  the  said 
corporation  at  that  time  became  the  owner  and  entered 
into  possession  thereof  and  at  all  times  since,  up  to  the 
9th  day  of  August,  1911,  occupied  the  same,  and'at  all 


Leahy  v.  Kemlein  89 


Complaint 


\ 


times  since  said  31st  day  of  May,  1907,  to  the  9th  day  of 
August,  1911,  enjoyed  undisputed  possession  thereof. 

6.  That  thereafter,  and  on  or  about  the  26th  day  of 
December,  1909,  the  said  Henry  Kemlein  died,  leaving 
him  surviving,  as  his  only  heirs  at  law  and  next  of  kin,  and 
the  only  persons  entitled  by  law  to  share  in  his  estate,  the 
defendants  Charles  Kemlein  and  Frank  Kemlein,  his 
brothers. 

7.  That  on  or  about  the  17th  day  of  January,  1910,  the 
defendant,  Charles  Kemlein,  was,  by  the  Surrogate  of  the 
Coimty  of  New  York,  in  which  County  the  said  Henry 
Kemlein  resided  at  the  time  of  his  death,  duly  appointed 
administrator  with  the  will  annexed  of  the  estate  of  said 
Henry  Kemlein,  deceased,  and  duly  qualified  as  such  and 
entered  upon  his  duties  as  such  administrator. 

8.  That  the  sole  legatee  and  devisee  imder  the  Last 
Will  and  Testament  of  the  said  Henry  Kemlein  was  his 
wife,  Dorothy  Kemlein,  who  died  prior  to  the  31st  day  of 
May,  1907. 

9.  That  on  or  about  the  9th  day  of  August,  1911,  the 
corporation  Kemlein  and  Leahy,  Inc.,  duly  made^  ex- 
ecuted, acknowledged  and  delivered,  under  its  corporate 
seal  and  by  a  duly  authorized  oflScer,  to  this  plaintifif,  a 
full  covenant  warranty  deed,  conveying  to  this  plaintiff 
in  fee  simple  forever,  the  said  real  estate  and  miprove- 
ments  hereinbefore  described,  subject  only  to  the  condi- 
tions and  incumbrances  therein  referred  to,  and  this  plain- 
tiff thereupon  entered  into  possession  of  said  premises  and 
at  all  times  since  said  day  has  had  and  now  has  possession 
thereof,  and  that  said  property  at  the  time  of  the  com- 
mencement of  this  action  was,  and  for  the  one  year  next 
preceding,  had  been  in  the  possession  of  this  plaintiff  as 
sole  tenant. 

10.  That  the  deed  of  conveyance  made,  executed  and 
delivered  by  Henry  Kemlein  and  this  plaintiff  to  the 
corporation  Kemlein  &  Leahy,  Inc.,  on  or  about  the  31st 
day  of  May,  1907,  was  not  recorded  in  the  oflBce  of  the 
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Clerk  of  the  County  of  Q\i6eQ3  and  the  same  was  lost  and 
although  careful  and  diligent  search  therefor  has  b^en 
made^  it  has  not  been  found  and  this  plaintiff  does  not 
know  where  the  said  deed  is,  and  that  it  is  and  will  be 
impossible  for  plaintiff  to  recced  or  cause  said  deed  to  be 
recorded. 

11.  That  it  appears  from  the  public  records,  that -said 
Henry  Kemlein  at  the  time  of  his  death,  had  title  tp  an 
interest  or  share  in  said  real  property,  and  that  fiaid 
interest,  title  or  share  still  remains  in  him,  and  that  jtbe 
dafendants  might  unjustly  claim  an  estate  pr  interest 
therein  as  his  heirs  at  law. 

12.  That  by  res^Km  of  the  premises  and  by  reason  of  the 
fact,  that  there  is  on  record  no  deed  or  conveyance  by  the 
co-partnership  of  Kemlein  &  Leahy  to  the  corpar^tion 
Kemlein  &  Leahy,  Inc.,  through  which  corporation  this 
plaintiff  derives  title,  there  is  a  cloud  on  the  title  of  the 
plaintiff. 

13.  That  prior  to  the  commencement  of  this  action, 
this  plaintiff  duly  demanded  of  the  defendants  and  eainh  of 
them,  that  they  join  in  and  execute,  acknowledge  .and 
deliver  to  this  plaintiff  a  deed  of  conveyance  of  said 
property  and  the  interest  of  Henry  Kemlein  therein  to  this 
plaintiff,  but  that  said  defendants  refused  to  do  so. 

14.  That  this  plaintiff  makes  no  personal  claim  against 
the  defendants  or  either  of  them. 

Wherefore,  plaintiff  demands  judgment: 

I.  That  the  defendants,  and  each  of  them,  and  every 
person  or  persons  claiming  under  them  or  either  of  them, 
be  forever  barred  from  all  claim  to  an  estate  in  the  prop- 
erty described  m  the  complaint,  and  from  all  claim  to  any 
right  or  interest  therein. 

II.  That  the  defendants  and  each  of  them  and  any  and 
all  persons  claiming  imder  them,  be  forever  enjoined  and 
restrained  from  asserting,  setting  up  or  claimiog  any 
right,  title  or  interest  in  and  to  the  said  real  estate  or.  any 
part  thereof  or  interest  therein. 
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III.  That  the  defendants  and  each  of  them  be  required 
to  execute^  acknowledge  and  deUver  to  this  plaintiff  a  good 
and  sufficient  deed  of  conveyance^  transferring  and  con- 
veying all  their  right,  title  and  interest  in  the  said  premises 
or  any  part  .thereof. 

rV.  For  such  other  and  further  relief  in  the  premises  as 
to  the  court  may  seem  just,  besides  the  costs  of  this  action. 

WniLLAMS,  FoLSOM  &  Btrouse, 

Attorneys  for  Plaintiff, 

55  John  Street, 
Manhattan,  New  York  City. 
[Verification.] 


The  Town  of  Irondequoit,  Respondent,  v.  Sepharinb 

Costich,  Appellant  * 

(203  N,  Y.  640;  aff'g  mthout  opinion,  138  App.  Div.  916;  123  Supp. 

1144,  no  opinion) 

Penally;  pnUic  liealfh;  action  by  municipal  corposation  for  pen- 
alty in  nviintainii|g  a  nuisance  contrary  to  regulation  of  local 
board  <if  bealth 

Appeal,  by  pemnission,  from  a  jud^nent  of  the  Appel- 
late Division  of  the  -Supreme  Court  in  the  Fourth  Judicial 
Department,  entered  May  20, 1910,  affirming  a  judgment 
in  favOT  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  a  penalty  for  violation  of  an  ordinance  of  the 
board  of  health  cff  the  town  of  Irondequoit. 

Frank  J.  Sone  for  appellant, 

Herbert  Leary  and  W.  E.  SuUivan  for  respondent. 

Judgment  affirmed, \with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gbat,  Haight,  Vann, 
Webn«b,  Willabd  Babtlett  and  Chase,  JJ. 


9t^^9^m  »     ■!  ■ 


•^'Far  .cemikUint  ifcom  tlus  ease  see  jiost,  page  92.    Por  charge  of 
trial  judge,  see  post,  page  95. 
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Form  No.  7 

Complaint;  Penalty;  Public  Health;  Action  by  Municipal  Corpora- 
tion for  Penalty  in  Maintaining  a  Nuisance  Contrary  to  Regula- 
tion of  Local  Board  of  Health  ^ 

Justice's  Court,  Town  of  Greece,  Monroe  County,  N.  Y. 


The  Town  of  Irondequoit,  of  the 
County  of   Monroe,   N.   Y,, 

against 
Sepharine  Costich. 

The  plaintiff,  for  its  complaint  against  the  defendant 
herein,  alleges: 

1 .  That  the  defendant  is  now  and  has  been  for  more  than 
five  years  last  past  an  actual  resident  and  inhabitant  of  the 
Town  of  Irondequoit,  Monroe  County,  New  York. 

2.  That  the  plaintiff  is  now  and  has  been  for  more  than 
twenty  years  last  past  a  municipal  corporation,  duly 
organized  and  created  as  such  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  is  one  of  the  towns 
within  the  Coimty  of  Monroe,  New  York. 

3.  That  said  plamtiff  is  thickly  populated  and  has  now 
and  had  at  all  of  the  times  hereinafter  mentioned  a  popula- 
tion of  about  three  thousand  two  himdred  inhabitants. 

4.  That  the  plaintiff  has  now  and  had  for  more  than 
five  years  last  past  a  local  board  of  health  duly  organized 
and  created  under  and  by  virtue  of  the  Laws  of  the  State 
of  New  York. 


» From  Town  of  Irondequoit  v.  Costich,  203  N.  Y.  640;  aCTg  without 
opinion,  138  App.  Div.  916;  123  Supp.  1144,  no  opinion.  See  ante, 
page  91. 

For  Cliarge  of  Trial  Judge,  see  pod,  page  95. 

For  complaint  from  People  v.  Liberman  Dairy  Co.,  195  N.  Y.  609, 
which  was  an  action  for  a  penalty  in  selling  impure  milk  contrary  to  the 
provisions  of  the  Agricultural  Law,  §§  20,  22  and  31,  see  BaADBUBT'B 
Rules  of  Pleadings,  page  1149. 
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5.  That  the  said  local  board  of  health  of  this  plaintiff 
on  or  about  the  6th  day  of  May,  1906,  at  the  Town  of 
Irondequoit,  Monroe  Coimty,  New  York,  and  under  and 
by  virtue  of  the  Statutes  of  the  State  of  New  York  in 
such  case  made  and  provided  duly  enacted,  made  and 
published  and  posted  in  divers  public  places  in  said  Town 
of  Irondequoit  and  publicly  distributed  the  same  among 
the  inhabitants  of  said  town  an  order  and  regulation  of 
which  the  following  is  a  copy,  viz : 

Regulation  1.  No  human  excrement,  commonly  called 
night  soil,  house  refuse,  offal,  garbage,  decaying  vegetable 
matter,  or  organic  waste  substance  of  any  kind,  shall  be 
brought  into  the  town  of  Irondequoit,  N.  Y.,  or  thrown, 
deposited,  put  or  drawn  upon  or  over  any  street,  road, 
place,  land  or  field,  or  put,  kept,  or  stored  in  any  vault, 
pit  or  other  receptacle,  therem  or  thereon,  within  said 
town  of  Irondequoit,  except  such  night  soil,  house  refuse, 
garbage,  decaying  vegetable  matter  or  organic  waste  as 
shall  be  natural  accumulation  on  the  premises  in  said 
town  of  Irondequoit  of  the  person  or  persons  drawing  the 
same;  and  such  accumulations  may  be  thrown  or  de- 
posited upon  the  premises,  land  or  field  of  the  person 
where  the  same  accumulated,  provided  the  same  shall  be 
plowed  under  or  otherwise  buried  within  twenty-four 
hours  from  the  time  the  same  is  deposited  or  thrown  upon 
such  land,  field  or  premises.  A  violation  of  any  of  the 
provisions  of  this  ordinance  shall  subject  the  offending 
party  to  a  penalty  of  $100,  and  the  said  local  board  of 
health  deemed  said  rule  and  regulation  necessary  and 
proper  for  preservation  of  life  and  health,  and  the  execu- 
tion and  enforcement  of  the  public  health  law  of  the  State 
of  New  York,  in  the  said  town  of  Irondequoit,  Monroe 
County,  New  York,  and  that  said  rule  and  regulation  is 
now  and  was  at  all  of  the  times  hereinafter  mentioned 
since  the  making  of  the  same  by  the  said  local  board  of 
health,  in  full  force  and  effect  in  the  said  Town  of  Ironde- 
quoit, Monroe  County,  New  York. 
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6.  That  the  defendant  is  now  and  was  at  all  of  the  times 
hereinafter  mentioned  the  owner  in  fee  and  in  possessian 
of  a  farm  consisting  of  about  twenty-five  acres  of  land 
situate  on  the  Woodman  Road,  a  public  hi^way  in 
the  said  Town  of  Irondequoit,  Monroe  County,  N«w 
York. 

7.  That  on  or  about  the  14th  day  of  August,  1906, 
the  said  defendant  with  full  knowledge  of  said  rule  and 
regulation  of  the  local  board  of  health  of  this  plaintiff, 
did  willfully,  knowingly  and  contrary  to  the  provisions 
of  said  rule  and  regulation,  bring  into  the  said  Town  of 
Irondequoit,  substances  detrimental  to  the  public  health 
and  consisting  of  house  refuse,  offal,  garbage,  decaying 
vegetable  matter  and  organic  waste  substances  from  the 
City  of  Rochester,  New  York,  and  did  draw  the  same 
over  divers  roads  and  highways,  in  said  town,  and  did 
throw,  deposit  and  put  the  same  upon  the  said  land  of 
said  defendant  in  said  town,  and  did  also  put  some  of 
said  described  articles  hereinbefore  mentioned  and  alleged 
in  a  pit  upon  the  land  of  said  defendant  in  said  town,  and 
did  so  expose  the  said  prescribed  substances  and  prohibited 
substances  in  such  a  manner  in  Town  of  Irondequoit  as 
to  be  injurious  and  detrimental  to  the  public  health,  and 
that  said  prescribed  and  alleged  substances  were  not  the 
natural  accumulations  on  the  premises  of  said  defendant 
in  the  said  town  of  Irondequoit,  and  that  said  defcsadant 
violated  the  provisions  of  the  said  rule,  regula;tio»  aTtd 
ordinance  and  did  subject  himself  to  the  penalty  of  one 
hundred  dollars  as  provided  in  the  said  rule  and  regula- 
tion, and  whereby  an  action  has  accrued  to  the  plamtiff 
as  su<;h  town  to  demand  and  have  of  the  said  defendant 
one  hundred  dollars,  being  the  penalty  imposed  by  the 
said  rule  and  regulation  of  the  said  local  board  of  heiUth 
of  this  plaintiff,  and  for  which  amount  this  plaintiff  will 
demand  judgment  against  said  defendant. 

Whbrefokb,  thfa  plaintiff  demands  judgment  against 
said  defendant  for  one  hundred  dollars  with  interest 
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thefwil  froM  the?  I4Uh:  day  of  Augiwt,  1906,  besides'  costs 
ofthii^ik^oii. 

HERBERT  L^ART, 

PladntiflPs  Attorney, 
No.  854  Powers  Building, 
Rochester,  N,  ¥• 

CHARGE  ^ 

J.  B.  M.  StEi*HENB,  Monroe  County  Judge: 

Gentlemen  of  the  jury,  I  can  present  the  matters  that 
you  Will  have  to  consider  in  this  case  in  a  very  brief  com- 
pass, I  think. 

The  legislature  has  enacted  a  law  which  creates  boards 
of  health  in  the  several  towns  of  the  State;  it  has  con- 
ferred upon  those  boards  of  health  the  power  to  make 
such  rules  and  regulations  as  they  may  deem  necessary 
and  proper  for  the  preservation  of  life  and  health.  So 
that  the  board  of  hc^th  of  the  town  of  Irondequoit  had 
the  ri^t,  under  the  authority  vested  in  it  by  the  legisla- 
ture, to  make  such  rules  and  regulations  as  it  deemed 
necessary  and  proper  for  the  preservation  of  life  and 
health  in  the  town  of  Irondequoit. 

Ordinances,  however,  made  by  boards  of  health  under 
thisf  sanction  of  the  legislature  are  subject  to  judicial 
review  in  the  courts;  they  are  necessarily  penal  and  puni- 
tive and  the  test  that  is  to  be  applied  to  them,  when 
actibns  are  brou^t  upon  them  is,  are  they  reasonable, 
unifofltt  in  their  operation  and  unoppressive;  if  they 
stai^  this  test  of  uniformity  and  xmoppressiveness  in 
their  dp^sration,  they  are  vaKd  and  enforceable  laws. 

The  alignment  has  been  made  in  your  presence  with 
reference  to  this  ordinance  that  it  is  unreasonable  in  its 
application,  and  if  it  be  in  its  essential  and  larger  ai>plica^ 
tion  imreasonable,  it  is  not  a  vaUd  ordinance.    The  mat- 

» From  Town  qf  Irondequoit  v.  Costich,  203  N.  Y.  640;  aff'g  without 
opinion^  138  App.  Div.  916;  123  Supp.  1144,  no  opinion.  See  arUCf 
page  91.  For  complaint  from  this  case,  see  ante,  page  92. 
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ters  that  have  been  suggested  in  your  hearing  are  that  it 
prohibits  even  the  carrying  of  a  basket  of  shavings  into 
the  town  of  Irondequoit,  or  a  pail  of  kitchen  refuse  from 
the  dinner-table  from  the  south  side  of  Norton  street  to 
the  north  side  of  Norton  street  to  feed  to  the  chickens. 
An  ordinance  is  not  to  be  tested  by  any  extreme  case 
that  may  be  covered  by  it  and  this  ordinance  is  not  to  be 
tested  by  the  fact  that  it  may,  in  its  general  language, 
forbid  what  seem  to  be  trivial  things  and  not  harmful;  it 
is  to  be  tested  by  its  general  scope  and  purpose,  and  if  it 
meets  the  test  of  reasonableness  when  it  is  operated  to  do 
things  which  it  is  obviously  designed  to  do,  it  is  a  valid 
ordinance,  although  the  general  language  employed  may 
forbid  the  doing  of  slight  things  which,  in  themselves, 
would  not  be  wrongful.  You  are  to  consider  this  ordi- 
nance in  its  general  scope  and  purpose  and  application. 
The  language  is,  so  far  as  it  is  pertinent  to  this  case,  that 
no  garbage,  house  refuse,  ofifal,  decaying  vegetable  matter 
or  organic  waste  substance  shall  be  brought  into  the  town 
of  Irondequoit,  or  thrown  or  deposited  upon  any  land  or 
place  in  that  town,  and  it  concludes  with  the  statement 
that  "a  violation  of  any  of  the  provisions  of  this  ordinance 
shall  subject  the  offending  party  to  a  penalty  of  one  hun- 
dred dollars."  Before  you  can  find  a  verdict  for  the 
plaintiff  in  this  case  you  must  be  satisfied  by  a  fau-  pre- 
ponderance of  the  evidence  that  the  defendant  has  of- 
fended against  the  provisions  of  this  ordinance  by  bring- 
ing into  the  town  of  Irondequoit  any  of  these  substances 
I  have  enumerated  or  by  putting  them  upon  any  land  or 
place  in  said  town;  if  he  has,  either  by  his  own  direct 
effort  or  by  any  agency  for  which  he  was  responsible, 
done  any  of  these  things,  he  has  offended  against  the 
provisions  of  the  ordinance;  and  if  you  are  satisfied  by  a 
fair  preponderance  of  the  evidence  that  the  material  that 
was  found  upon  his  farm  was  decaying  vegetable  matter 
and  detrimental  to  the  health  of  the  town  of  Irondequoit 
or  of  persons  passing  along  the  highway,  and  that  it  was 
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placed  there  directly  by  himself  or  with  his  concmrence, 
then  he  has  violated  this  ordinance  and  is  subject  to  its 
penalty.  If  you  are  not  satisfied  by  a  fair  preponderance 
of  the  evidence  that  the  ordinance  has  been  violated,  or 
that  the  defendant  has  violated  it,  your  judgment  in  the 
case  should  be  for  the  defendant. 

Mr.  Hone:  I  except  to  your  Honor's  charge  which 
says  that  if  they  are  satisfied  that  the  matter  was  detri- 
mental to  the  public  health  the  defendant  has  violated 
the  ordinance. 

I  think  your  Honor  has  been  misled  by  that  complaint; 
those  allegations  were  put  in  the  .complaint  but  are  not 
allegations  of  a  violation  of  the  ordinance;  the  ordinance 
says  nothing  about  anything  being  detrimental  to  the 
public  health,  etc. 

The  Coiui;:  I  say  to  the  jury  that  the  town  board  of 
health  has  no  authority  to  pass  any  ordinance  for  any 
other  purpose  except  the  preservation  of  life  and  health 
of  the  town,  and  if  the  things  which  the  defendant  carried 
into  the  town  were  not  detrimental  to  health  he  has  vio- 
lated no  law,  because  no  law  can  be  made  that  prevents  a 
man  taking  things  into  the  town  of  Irondequoit  not 
detrimental  to  public  health,  by  the  board  of  health  of 
the  town. 

Mr.  Hone:  I  ask  the  Court  to  charge  the  jury  that  the 
only  question  here  is  whether  the  defendant  has  violated 
an  ordinance. 

The  Court:  I  decline  to  vary  my  charge  upon  that 
subject. 

Elxception. 

Mr.  Hone:  I  ask  the  Court  to  charge  the  jury  that  the 
size  of  this  pile  of  garbage  or  its  condition  is  not  material 
for  their  consideration. 

The  Court:  That  is  declined. 

Exception: 

Mr.  Hone:  I  ask  your  Honor  to  charge  that  the  size  of 
the  pile  and  its  condition  is  not  to  be  considered. 
7 
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Declined.    Exception. 

Mr.  Hone:  I  ask  the  Court  to  charge  that  a  request  to 
have  a  man  do  a  thing  does  not  make  the  man  the  agent 
or  servant. 

The  Court:  As  an  abstract  proposition  of  law  I  charge 
that. 

Mr.  Hone:  I  ask  the  Court  to  charge  the  jury  that  mere 
permission  to  dump  is  not  a  violation  of  the  ordinance. 

Declined.    Exception. 

I  also  ask  the  Court  to  charge  that  Costich  was  under 
no  obligation  to  go  to  the  board  of  health  and  make  an 
explanation  to  them.   . 

The  Court:  I  chai^  it. 

Mr.  Hone:  I  ask  your  Honor  to  charge  the  jury  that 
denial  of  ownership  in  the  answer  was  not  a  false  assertion 
but  simply  a  form  of  pleading  to  put  in  issue  the  question 
of  ownership  to  compel  plaintiff  to  make  proof,  both 
complaint  and  answer  being  unverified. 

The  Coiurt:  I  so  charge,  gentlemen. 

The  jury  return  to  the  court  room  after  having  re- 
tired and  deliberated,  and  say  they  find  for  the  plaintiff 
in  the  sum  of  one  hundred  dollars. 

Mr.  Hone:  I  move  for  a  new  trial  upon  the  minutes, 
upon  all  the  grounds  stated  in  section  999  of  the  Code. 
Motion  denied.   Exception. 


HsBMAN  Van   Slochem,   Respondent,   v.   Harold  G. 
ViLLARD,  Appellant,  Impleaded  with  Others  ^ 

(207  N.  Y.  887;  aff'g  154  App.  Div.  161;  138  Supp.  852) 

Pleading;  complaint;  demurrer;  fraud;  false  representations  in- 
ducing the  purchase  of  stock 

1.  In  an  action  for  fraud  by  which  the  plaintiff  was  induced  to 
purchase  stock  of  a  foreign  corporation,  a  statement  that  the 

^  For  complaint  from  this  case  see  pal,  page  102. 

For  complaint  for  fraud  in  inducing  exchange  of  Stock  o{  Corpora- 
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stpck  was  non-assessable  may  present  a  mixed  question  of  law 
and  fact  which  can  be  determined  only  on  the  trial.  If  it 
should  appear  that  it  involved  merely  an  expression  of  an 
opinion  on  the  liability  of  the  stock  to  assessment  under  the 
law  of  the  foreign  State,  then  its  falsity  would  not  support  an 
action;  but  if  it  should  appear  that  the  stock  was  assessable 
because  the  defendants  had  not  complied  with  a  plain  mandate 
of  the  statute  requisite  to  give  the  stock  immunity  from  assess- 
ment, then  such  an  allegation  would  support  the  action. 
It  seems  that  if  the  action  was  brought  in  relation  to  a  domes- 
tic corporation  the  all^ation  of  representations  that  the  stock 
was  non-assessable  could  be  determined  as  a  question  of  law 
in  disr^ard  of  the  all^ations  of  the  complaint. 

2.  An  allegation  that  the  defendants  falsely  represented  the 
stock  to  be  fully  paid  is  sufficient  to  support  an  action  of  fraud 
as  it  relates  to  the  cost  and  thus  becomes  material  on  the 
question  of  value. 

3.  In  such  an  action  an  all^ation  that  the  defendants  falsely 
represented  the  stock  to  be  of  great  value  is  insufficient,  since 
a  false  statement  of  the  value  of  property  made  by  the  vendor 
for  the  purpose  of  obtaining  a  higher  price  lyill  not  sustaui 
an  action  for  fraud. 

Api>eal;  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  7, 1911,  which  affiirmed  an  order 
of  Special  Term  granting  a  motion  for  judgment  in  favor 
of  plaintiff  on  the  pleadings  with  leave  to  defendant, 
appellant,  to  withdraw  his  demurr^  and  serve  an  answer. 

tion  from  Sedey  v.  Otbome,  195  N.  Y.  536,  see  Bbadbubt's  Ruubs  of 
Pleadino,  page  1122. 

For  complaint  for  fraud  and  cons{»racy  in  inducing  owner  of  stock  to 
sell  the  ttine  by  false  representations  as  to  the  earning  capacity  of  the 
stock  from  Van  Au  v.  Moffcnheimer,  126  App.  Div.  257;  110  Supp.  629; 
aff'd  196  N.  Y.  510,  see  Bradbttry's  Ruizes  of  Pulling,  page  1129. 

For  complaint  in  action  against  promoters  of  a  corporation  acting 
through  a  common  agent  for  fraud,  from  Downey  v.  Fintuxme,  205 
N.  Y.  251,  see  2  Bbadbubt's  Pl.  &  Pa.  Rep.  389. 

For  complaint  in  action  for  rescission  of  sale  of  stock  for  fraud,  from 
Brown  v.  Byen^  204  N.  Y.  679,  see  2  Bkadbubt's  Pl.  &  Pa.  Rep.  536. 
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The  following  question  was  certified:  "Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action?  " 

I 

Abram  I.  Elkas  and  William  M.  Wherry^  Jr.^  for  appel- 
lant. 

* 

Henry  h.  Scheuerman  and  Herbert  R.  Limburg  for 
respondent. 

CULLEN,  Ch.  J.: 

The  action  was  brought  to  recover  damages  for  fraudu- 
lent representation  of  the  defendant  by  which  the  plainti£f 
was  induced  to  purchase  stock  of  a  corporation  called  the 
British  Columbia  Railway  and  Development  Company, 
of  which  the  defendants  were  the  promoters.  The  repre- 
sentations charged  in  the  complaint  to  have  been  made  are 
that  the  stock  was  fully  paid,  non-assessable  and  of  great 
value,  each  of  which  is  charged  to  have  been  false  and 
known  so  to  be  by  the  defendants,  and  to  have  been  made 
with  the  intent  to  cheat  and  defraud  the  public  or  such 
persons  as  might  purchase  the  stock.  It  is  contended  that 
the  representations,  even  if  fraudulently  made,  will  not 
support  an  action  for  deceit.  The  claim  is  well  founded  as 
to  the  representation  of  value,  for  it  has  been  decided  by 
this  comii  in  Ellis  v.  Andrews  (56  N.  Y.  83)  that  a  false 
statement  of  the  value  of  property  made  by  the  vendor 
for  the  puipose  of  obtammg  a  higher  price  will  not  sus- 
tain an  action  for  fraud. 

The  representation  that  the  stock  was  non-assessable 
may  present  a  mixed  question  of  law  and  fact  which  can 
be  determined  only  on  the  trial.  If  it  should  appear  that 
it  involved  merely  the  expression  of  opinion  on  the  lia- 
bility of  the  stock  to  assessment  under  the  law  of  Dela- 
ware, then  its  falsity  would  not  support  a  cause  of  action; 
but  if  it  should  appear  that  the  stock  was  assessable,  and 
assessable  because  the  defendants  had  not  complied  with 
a  plain  mandate  of  the  statute  requisite  to  give  the  stock 
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immunity  from  assessment,  then  we  think  it  would  sup- 
port the  action.  The  allegations  of  the  complaint  in  this 
respect  we  think  are  sufiS^cient.  It  alleges  the  falsity  of 
the  representation  and  that  the  defendant  knew  it  to  be 
false.  If  the  question  were  of  liability  imder  the  laws  of 
this  State  it  would  be  one  of  law,  and  could  be  decided 
as  such  despite  the  allegations  of  the  complaint.  But 
foreign  law  is  a  matter  of  fact,  and  we  cannot  say  that 
it  is  impossible  that  under  the  laws  of  Delaware  the  stock 
can  be  assessed. 

As  to  the  remaining  allegation,  that  the  stock  was  fully 
paid,  it  is  the  settled  law  of  this  State  that  the  cost  of  a 
thing  is  a  material  allegation  well  adapted  to  affect  the 
action  or  judgment  of  the  purchaser,  for  a  false  statement 
of  which  an  action  will  he.  {Sandford  v.  Handy ^  23  Wend. 
260;  Van  Epps  v.  Harrison,  5  Hill,  63;  Fairchild  v.  Afc- 
Mahon,  139  N.  Y.  290;  Tovmsend  v.  FeUhousen,  166  id. 
618.)  It  is  true  that  in  the  opinion  of  Chief  Justice 
Bronson  in  the  Van  Epps  case  he  makes  the  statement 
that  the  price  paid  is  immaterial,  but,  as  stated  by  the 
learned  judge,  a  majority  of  the  court  held  to  the  contrary. 

It  is  contended,  however,  that  the  representation  "fully 
paid"  is  also  a  mere  statement  of  opinion  of  what  consti- 
tutes a  full  payment  under  the  law  of  Delaware.  We 
think  that  it  is  purely  a  statement  of  fact,  and  that  it 
does  not  involve  any  question  of  law.  If  in  Delaware 
these  words  have  a  different  import  or  definition  from 
that  accorded  them  by  the  lexicographers,  and  the  contract 
was  made  in  that  State,  such  matters  should  be  pleaded 
and  proved  in  defense  of  the  action.  In  the  absence  of 
such  proof,  the  representation  should  be  construed  to  mean 
exactly  what  was  said,  that  the  stock  was  paid  in  full. 
The  argument  that  the  plaintiff  could  not  have  believed 
the  representation  because  he  bought  the  stock  from  the 
company  itself  for  much  less  than  par  is  a  proper  one  to 
address  to  the  jmy,  to  whom  the  plaintiff's  reUance  on 
the  representation  must  be.  submitted,  but  it  cannot  be 
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considered  as  affecting  or  qualifying  the  all^^tion  of  tlie 
complaint  that  the  plaintiff  did  rely  on  that  representation. 
The  company  might  have  become  the  owner  of  the  stock 
after  its  original  issue  for  full  value.  Under  the  law  of 
this  State  the  company  might  have  done  so,  provided  the 
purchase  of  same  was  made  from  surplus  profits.  (Penal 
Law,  Sec.  664.)  What  the  law  of  Delaware  on  the  sub- 
ject is  we  do  not  know. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  question  certified,  which  is,  does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action, 
answered  in  the  affirmative. 

Werner,  Willard  Bartlett,  Hiscock,  Chase,  Coiun 
and  HoGAN,  JJ.,  concur. 

Order  affirmed. 
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of  Stock  1 

Supreme  Court,  New  York  County. 


Herman  Van  Slochem, 

Plaintiff, 
against 
Harold  G.  Villard,  William  G. 
Conklin,  James  W.  Howie, 
William  C.  Pratt,  Sylvester  D. 
Townsend,  Edward  Ashforth 
and  Jean  Wolkenstein, 

Defendants. 


Plaintiff  complains,  on  information  and  belief: 

I.  The   British   Columbia   Railway   &   Development 


»  Prom  Van  Slochem  v.  ViOard,  2ff7  N.  Y.  587;  aTg  154  App.  Div. 
161;138Supp.852.  See  ante,  page  98. 
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CSompany  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Delaware.  It 
was  incorporated  in  or  about  the  month  of  August,  1909, 
with  an  authorized  capital  stock  of  Twelve  million  dollars 
($12,000,000.00),  consisting  of  Four  hundred  and  eighty 
thousand  (480,000)  shares  of  the  par  value  of  Twenty- 
five  dollars  ($25)  each. 

II.  The  certificate  of  incorporation  of  said  company  was 
executed  by  the  defendants,  Villard,  Howie,  Townsend  and 
Wolkenstein. 

III.  The  first  officers  of  the  said  British  Columbia 
Bailway  &  Development  Company  were  defendant 
Villard,  who  was  the  president;  defendant  Conklin,  who 
was  the  fiist  vice-president;  Joel  C.  Coffin,  who  was  the 
second  vice-president;  defendant  Howie,  who  was  the 
treasurer,  and  defendant  Pratt,  who  was  the  secretary. 

IV.  The  defendants,  other  than  Wolkenstein,  together 
with  Joel  C.  Coffin  and  James  MacNaughtan,  became 
and  were  the  first  board  of  directors  of  the  said  British 
Columbia  Railway  &  Development  Company,  and  took 
office  as  such  directors  on  or  about  the  31st  day  of  August, 
1909.  On  or  about  the  3d  day  of  December,  1909,  the 
board  of  directors  of  the  said  corporation  having  been 
increased  from  eight  to  nine  in  niunber,  the  defendant 
Wolkenstein  was  elected  and  became  the  ninth  director, 
and  the  said  defendants  were  directors  and  constituted  a 
majority  of  the  board  of  directors  of  said  corporation 
thereafter  at  the  times  hereinafter  mentioned.  The  said 
Villard,  Conklin,  Coffin,  Howie  and  Pratt  constituted  the 
officers  of  the  said  corporation  and  remained  as  such 
thereafter  during  the  times  hereinafter  mentioned,  except 
that  the  defendant  Wolkensteia  succeeded  to  the  office 
previously  held  by  said  Coffiin. 

v.  At  the  said  time  of  organization  of  the  said  corpora- 
tion as  aforesaid,  imder  the  laws  of  the  State  of  Delaware, 
and  at  all  the  times  hereinafter  mentioned,  the  Con- 
stitution of  the  State  of  Delaware  contained  the  following 
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provision,  which  was  in  full  force  and  effect  during  all  of 
said  times,  to  wit: 

"No  corporation  shall  issue  stock,  except  for  money 
paid,  labor  done,  or  personal  property  or  real  estate,  or 
leases  thereof  actually  acquired  by  such  corporation,  and 
neither  labor  nor  property  shall  be  received  in  payment  of 
stock  at  a  greater  price  than  the  actual  value  at  the  time 
the  said  labor  was  done,  or  property  delivered  or  title 
acquired." 

VI.  The  said  corporation  began  busmess  with  a  One 
thousand  dollar  cash  capital,  which  said  One  thousand 
dollars  were  paid  for  forty  (40)  shares  of  the  capital  stock 
of  said  corporation,  issued  at  the  par  value  of  Twenty- 
five  dollars  ($25)  each,  and  the  certificates  of  stock 
therefor  were  divided  among  the  defendants  Villard, 
Townsend,  Howie  and  Wolkenstein, 

VII.  No  other  shares  of  the  defendant  corporation  were 
at  any  time  issued  by  the  said  corporation  for  cash,  but 
all  of  the  same,  to  wit,  Four  hundred  seventy-nine  thou- 
sand nine  hundred  and  sixty  (479,960)  shares  were  there- 
after issued  by  the  said  corporation,  acting  through  the 
defendants,  who  comprised  the  majority  of  its  directors 
and  officers,  for  property  or  alleged  property  rights. 

VIII.  The  defendants  Wolkenstein  and  Villard  were 
the  active  promoters  of  the  said  British  Columbia  Rail- 
way &  Development  Company;  they  formulated  the 
plans  for  its  organization;  they  selected  its  board  of  direc- 
tors and  officers,  and  originated  the  fraudulent  plan  and 
scheme  hereinafter  referred  to. 

IX.  The  defendants  entered  into  a  fraudulent  con- 
spiracy to  rob  the  pubUc,  by  selling  to  the  public,  by 
means  of  false  and  fraudulent  representations,  and  for 
valuable  considerations,  stock  of  the  British  Columbia 
Railway  &  Development  Company,  and  which  they,  the 
defendants,  knew  to  be  worthless;  and  to  that  end  became 
directors  and  officers  of  said  corporation.  The  defendants 
conspired  and  confederated  to  issue  all  of  the  capital 
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stock  of  the  defendant  corporation,  with  the  exception  of 
the  forty  (40)  shares  paid  for  in  cash,  as  aforesaid,  to 
defendant  Wolkenstein,  in  consideration  of  property  or 
alleged  property  rights  claimed  to  be  owned  by  said 
Wolkenstein,  which  the  defendants,  and  each  of  them,  well 
knew  were  not  worth  the  smn  of  $11,999,000.00,  being 
the  par  value  of  the  stock  so  issued  by  the  said  corporation 
to  Wolkenstein  for  such  property  or  alleged  property 
rights,  but  which  the  defendants,  and  each  of  them, 
knew  to  be  worthless  or  substantially  worthless.  It  was  a 
part  of  said  agreement,  confederacy  and  conspiracy  that 
said  Wolkenstein  should  give  to  each  of  the  other  defend- 
ants, without  payment  of  any  actual  consideration,  Two 
.thousand  (2,000)  shares  of  the  capital  stock  of  said  corpo- 
ration, and  that  the  remainder,  or  a  portion  of  the  re- 
mainder of  said  stock,  should  be  sold  to  the  public  for 
whatever  prices  might  be  obtamable  therefor,  as  fully  paid 
and  non-assessable  stock,  whereas  the  defendants,  and 
each  of  them  well  knew  that  said  stock  was  not  fully 
paid,  and  was  not  non-assessable.  Th^  laws  of  the  State  of 
Delaware  at  that  time  provided  that  where  capital  stock 
was  not  fully  paid,  the  stockholders  were  liable  and  bound 
to  pay  the  sums  necessary  to  complete  the  amoxmt  of  the 
par  value  of  the  stock,  as  fixed  by  the  charter  or  certificate 
of  incorporation,  to  the  company,  or  such  proportion  as 
might  be  required  to  satisfy  debts  of  the  corporation,  and 
the  said  stock  of  the  defendant  corporation,  with  the 
exception  of  the  forty  (40)  shares  issued  for  cash,  was  not 
fully  paid  and  was  assessable,  under  and  by  virtue  of  the 
Statutes  and  Constitution  of  the  State  of  Delaware. 

X.  In  furtherance  of  the  aforesaid  agreement,  con- 
federacy and  conspiracy,  the  defendant,  constituting  the 
majority  of  the  board  of  directors  of  the  said  British 
Columbia  Railway  &  Development  Company,  passed 
resolutions  directing  the  issuance  of  $11,999,000.00,  the 
par  value  of  the  capital  stock  of  said  corporation,  to 
defendant  Wolkenstein,  in  consideration  of  certain  prop- 
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erty  or  alleged  property  rights  which  the  defendants 
knew  to  be  worthless,  or  substantially  worthless,  and  they 
adopted  forms  of  stock  certificates,  reciting  on  the  face 
thereof  that  said  stock  was  fully  paid  and  non-assessable. 

XI.  In  furtherance  of  the  said  unlawful  agreement, 
confederacy  and  conspiracy,  and  as  part  of  the  scheme  for 
the  issuance  of  said  stock,  the  defendants  arranged  that  a 
portion  of  the  stock  so  issued  to  defendant  Wolkenstein 
shoidd  be  returned  to  the  treasury  of  the  said  corporation, 
to  the  end  that.it  might  be  sold  as  treasury  stock,  and  that 
the  said  corporation  might  appear  to  be  the  seller  thereof; 
and  in  fiui;herance  of  the  said  unlawful  agreement,  con- 
federacy and  conspiracy,  the  said  defendants  passed 
resolutions  as  directors  of  the  said  corporation,  appointing 
and  empowering  defendant  Wolkenstein,  or  such  sub- 
agents  as  he  might  appoint,  to  sell  the  said  treasury  stock 
for  the  corporation  to  the  public,  for  valuable  considera- 
tions, as  fully  paid  and  non-assessable  stock  of  said  corpo- 
ration; and  in  further  fiu-therance  of  said  unlawful  agree- 
ment, confederacy  and  conspiracy,  the  defendants  caused 
to  be  prepared,  issued  and  promulgated  among  the  public, 
false,  and  fraudulent  circulars,  asserting  that  the  said 
capital  stock  was  fully  paid  and  non-assessable,  and  of 
great  value,  all  of  which  representations  and  statements 
said  defendants  and  each  of  them  knew  to  be  wholly  false. 

XII.  One  of  the  objects  of  said  unlawful  conspiracy  was 
by  selling  the  said  stock  at  high  prices  to  the  public,  to 
create  a  fictitious  market  therefor,  and  to  enable  defend- 
ants and  each  of  them  to  dispose  of  the  Two  thousand 
(2,000)  shares  of  stock  which  they  each  acquired,  without 
consideration,  at  high  prices,  thereby  personally  reaping  a 
large  benefit  from  said  fraudulent  acts. 

XIII.  Defendants  being  in  control  of  the  board  of 
directors  of  said  corporation,  thereafter,  during  the 
month  of  April,  1910,  acting  through  said  Wolkenstein, 
sold  or  caused  to  be  sold  Eight  thousand  (8,000)  shares  of 
the  said  stock  to  one  Michel  Van  Gelder  for  the  sum  of 
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Eighty  thousand  dollars  ($80,000).  In  order  to  mduce 
said  Van  Gelder  to  purchase  the  said  shares,  the  defend- 
ants represented  that  the  same  had  been  fully  paid  and 
were  non-assessable,  and  of  great  value,  whereas  in  truth 
and  in  fact,  as  the  defendants  well  knew,  the  said  shares 
had  not  been  fully  paid,  were  assessable,  and  were  worth- 
less, and  the  said  Michel  Van  Gelder,  relying  upon  the 
said  false  and  fraudulent  representations,  and  believing 
them  to  be  true,  and  induced  thereby,  did  purchase  the 
said  shares  (which  were  then  worthless)  for  the  said  sum  of 
Eighty  thousand  dollars  ($80,000),  and  paid  therefor  the 
said  sum  of  Eighty  thousand  dollars  ($80,000)  on  April  15, 
1910. 

XIV.  By  reason  of  the  matters  aforesaid,  the  said 
Michel  Van  Gelder  was  damaged  in  the  sum  of  Eighty 
thousand  dollars  ($80,000). 

XV.  Plaintiff  further  alleges  that  after  this  cause  of 
action  had  accrued,  and  prior  to  its  commencement,  said 
Van  Gelder  duly  assigned  and  transferred  to  the  plaintiff 
the  claim,  demand  and  cause  of  action  hereinbefore  set 
forth. 

Whebefobe,  plaintiff  demands  judgment  against  the  de- 
fendants in  the  sum  of  Eighty  thousand  dollars  ($80,000), 
with  interest  from  April  15,  1910,  together  with  the  costs 
and  disbursements  of  this  action. 

HmSCH,  SCHEUERMAN  &  LiMBTTBG, 

Attorneys  for  Plaintiff, 

111  Broadway, 
Borough  of  Manhattan, 
New  York  City. 
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Geobge  C.  Van  Tuyl,  Jb.,  as  Superintendent  of  Banks 
of  the  State  of  New  York,  Respondent,  v.  August  C. 
Schabmann  et  al.,  Appellants,  Impleaded  with  Others  ^ 

(208  N.  Y.  53;  aff'g  153  App.  Div.  902;  137  Supp.  1147,  no  opinion) 

Pleading;  complaint;  demurrer;  banking;  action  by  superintendent 
of  banks  to  enforce  liability  of  stockholders  of  insolvent  trust 
company,  for  debts  thereof  under  section  196  of  the  Banking 
Law 

1.  The  Superintendent  of  Banks  may  institute  an  action  against 
the  stockholders  of  a  trust  company  under  section  196  of  the 
Banking  Law  to  enforce  payment  of  debts  and  liabilities  of 
such  trust  company  without  regard  to  section  59  of  the  Stock 
Corporation  Law,  even  though  the  company  has  not  been 
dissolved  by  a  judgment  of  the  court. 

2.  While  the  trust  company  may  be  a  proper  party  to  such 
an  action,  it  is  not  a  necessary  party,  and  a  demurrer  to  the 
complaint  on  the  ground  of  a  defect  of  parties  defendant  by 
reason  of  the  omission  of  the  trust  company  as  such  a  party 
must  be  overruled. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second  Judicial 
Department,  entered  November  1,  1912,  which  affirmed 
an  order  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 
Two  questions  were  certified  by  the  Appellate  Division: 
First  Does  the  complaint  herein  state  facts  sufficient 
to  constitute  a  cause  of  action? 


^  For  complaint  from  this  case  see  post,  page  118. 

For  compkdnt  in  action  by  People  to  dissolve  a  bank,  from  People  v. 
Murray  HiU  Bank,  10  App.  Div,  328;  41  Supp.  804,  see  2  Bbadbury's 
Forms  of  Pl.  1441. 
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Second.  Is  there  a  defect  of  parties  defendant  in  that 
the  Lafayette  Trust  Company  is  not  made  a  party  defend* 
anthers? 

The  action  was  brought  by  pIainti£F  as  Superintendent 
of  banks  of  the  State  of  New  York  to  enforce  the  liability 
of  defendants,  who  were  stockholders  of  the  Lafayette 
Trust  Company. 

The  complaint  in  substance  alleged  the  following  facts: 
That  plaintiff  was  duly  appointed  supermtendent  of  banks 
and  qualified  as  such;  the  corporate  existence  of  the 
Lafayette  Trust  Company  imder  Article  5  of  the  Bank- 
ing Law,  and  that  said  company  was  subject  to  the  pro- 
visions of  the  Banking  Law  of  the  State  of  New  York; 
that  on  or  about  November  SOth,  1908,  the  debts  and  lia- 
bilities of  the  said  company  largely  exceeded  its  assets 
and  it  was  conducting  business  in  an  imsaf  e  and  unau- 
thorized manner;  its  corporate  stock  has  become  and  was 
impaired;  that  it  had  suspended  pajonent  of  its  obliga- 
tions and  was  in  an  unsafe  and  unsound  condition  to 
transact  business,  and  because  of  such  condition  the 
plaintiff  superintendent  of  banks  took  possession  and  has 
gmce  remained  m  possession  of  the  property  and  business 
of  the  company,  as  provided  by  section  19  of  the  Banking 
Law,  for  the  object  and  purposes  therem  mentioned. 

The  complaint  further  alleges  that  upon  taking  pos- 
session the  plaintiff  superintendent  proceeded  to  collect 
the  money  due  the  company,  to  conserve  its  assets  and 
business  and  to  liquidate  its  affairs  as  provided  by  sec- 
tion 19  of  the  Banking  Law;  that  apart  from  the  sum  of 
$48,335.77  in  cash  there  remain  imconverted  and  uncol- 
lected assets  of  the  company  upon  which  not  to  exceed 
1400,000  will  be  realized,  while  the  total  debts  of  the 
trust  company  owing  to  depositors  and  creditors  amoimt 
to  the  sum  of  $831,908.77,  and  the  superintendent  of 
banks  has  determined  it  is  necessary  to  enforce  the  indi- 
vidual liability  of  stockholders  of  the  said  trust  company 
to  pay  its  debts  and  liabilities;  that  the  capital  stock  of 
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the  trust  company  on  November  SOth,  1908,  was  $500^000, 
consisting  of  5,000  shares  of  the  par  value  of  $100.00 
each  held  by  the  defendants  herein;  that  on  March  2l8ty 
1910,  the  superintendent  of  banks  determined  that  m 
order  to  pay  the  liabilities  of  the  trust  company  it  was 
necessary  to  enforce  the  individual  liability  of  the  stock- 
holders thereof  I  and  thereupon  made  an  assessment  and 
requisition  upon  them  for  the  sum  of  1500,000  to  be  paid 
by  them  and  each  of  them  ratably  on  or  before  May  20th, 
1910,  in  the  proportion  of  $100  upon  each  and  every 
share  of  stock  held  by  each  of  the  stockholders  on  Novem- 
ber 30th,  1908. 

Other  counts  of  the  complaint  made  reference  to  the 
Banking  Law  and  the  duty  of  the  plaintiff  thereunder. 
Su£5icient  reference  has  been  made  to  the  complaint  to 
present  the  nature  of  the  cause  of  action  therein  set  forth. 

The  relief  demanded  was  judgment  directing  and 
decreeing  that  any  remaining  unconverted  assets  of  the 
trust  company  be  sold  and  disposed  of  as  provided  by  law; 
that  an  accoimting  be  had  of  all  outstanding  and  existing 
assets  and  liabilities  of  the  corporation;  that  the  amount 
of  deficiency  necessary  to  pay  in  full  the  debts  and  liabil- 
ities as  judicially  determined  by  the  court  be  apportioned 
among  the  stockholder  defendants  herein  ratably  accord- 
ing to  the  number  of  shares  of  said  company's  stock  held 
by  them  respectively;  that  each  defendant  pay  the  por- 
tion thereof  adjudged  to  be  paid  by  him,  and  for  such 
other  relief  as  would  seem  just  and  equitable. 

Defendants  demmred  to  the  complaint  upon  the 
grounds  that  it  failed  to  state  a  cause  of  action,  and 
fmther  that  there  was  a  defect  of  parties  in  that  the 
Lafayette  Trust  Company  was  not  made  a  party  defend- 
ant. The  demurrer  was  overruled  at  Special  Term,  and 
the  decision  of  that  court  imanimously  aflSrmed  by  the 
Appellate  Division.  Permission  was  granted  to  appeal 
to  this  court,  and  the  questions  as  above  noted  were 
certified. 
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Ahnet  Reed  Laison  and  Ward  W.  Pickard  for  appellants. 
D.  Cody  Herrick  and  Frank  M.  Patterson  for  respondent. 

HooAN,  J.: 

Counsel  for  the  appellants  submits  that  the  com- 
plaint fails  to  allege  a  cause  of  action  for  the  reasons: 
(1)  That  the  superintendent  of  banks  as  the  representative 
of  the  corporation  has  no  cause  of  action  against  the 
stockholders;  (2)  that  section  19  of  the  Banking  Law  did 
not  enlarge  the  liability  of  stockholders,  but  the  only 
^ect  of  its  enactment  was  to  transfer  to  the  superin- 
tendent of  banks  such  cause  of  action  as  the  creditors 
themselves  might  have  against  the  stockholders;  (3)  that 
the  corporation  still  exists  and  that  suits  against  it  have 
not  been  restrained  or  rendered  impossible;  (4)  that  the 
creditors  might,  therefore,  have  performed  the  conditions 
precedent,  prescribed  by  section  59  of  the  Stock  Corpora- 
tion Law,  but,  as  the  plaintiff  does  not  allege  that  they, 
or  any  of  them,  have  done  so  it  fails  to  show  that  they 
have  any  cause  of  action  against  the  stockholders,  and, 
(5)  the  complaint  fails  to  show  that  the  superintendent  of 
banks,  as  representative  of  the  creditors,  has  any  such 
cause  ol  action,  and  the  complaint,  therefore,  is  insufficient 
upon  its  face. 

We  are  called  upon  to  determine  whether  the  liability 
of  stockholders  of  the  Lafayette  Trust  Company  for  the 
debts  of  the  company  may  be  enforced  by  the  superin- 
tendent of  banks  under  the  provisions  of  the  Banking  Law, 
or  whether  such  liability  is  enforceable  only  after  a  com- 
pliance with  the  provisions  of  section  59  of  the  Stock  Cor- 
poration Law  (ConsoL  Laws,  ch.  59),  which  is  as  follows: 

"Section  59.  Limitation  of  Stockholders'  Liability.  No 
action  shall  be  brought  against  a  stockholder  for  any  debt 
of  the  corporation  until  judgment  therefor  has  been 
recovered  against  the  corporation,  and  an  execution 
thereon  haa  been  returned  unsatisfied  in  whole  or  in  part, 
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and  the  amount  due  on  such  execution  shall  be  the  amount 
recoverablei  with  costs  against  the  stockholder.  No  stock- 
holder shall  be  personally  liable  for  any  debt  of  the  cor- 
poration not  payable  within  two  years  from  the  time  it  is 
contracted,  nor  unless  an  action  for  its  collection  shall  be 
brought  against  the  corporation  within  two  years  after 
the  debt  becomes  due;  and  no  action  shall  be  brought 
against  a  stockholder  after  he  shall  have  ceased  to  be  a 
stockholder,  ♦  ♦  *." 

The  Stock  Corporation  Law  enacted  in  1890  (chap- 
ter 564)  was  a  revision  of  the  existing  laws,  particularly 
of  the  Manufacturing  Corporations  Law  (Laws  of  1848, 
chapter  40)  and  the  Business  Corporations  Law  (Laws  of 
1875,  chapter  611).  By  section  57  a  joint  and  several  lia- 
bility was  imposed  on  stockholders  of  every  stock  corpo- 
ration to  creditors  to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively  for  all  debts  and  con- 
tracts made  by  the  corporation  ''until  the  whole  amount 
of  capital  stock  shall  have  been  paid  in,  *  *  *"  and 
for  debts  due  and  owing  to  laborers,  etc.,  substantially 
the  liability  imposed  by  the  earlier  laws  referred  to. 
Section  58  of  the  law  was  in  effect  the  same  as  section  59 
quoted.  By  section  1  of  the  Stock  Corporation  Law 
moneyed  corporations  were  excepted  froni  the  provisions 
thereof. 

The  Stock  Corporation  Law  was  amended  in  1892 
(chapter  668)  and  provided  that  article  one  (which  did  not 
include  the  section  under  consideration)  should  not  apply 
to  moneyed  corporations.  On  May  18th,  1892,  the  Stock 
Corporation  Law  (Laws  of  1892,  chapter  688)  and  the 
Banking  Law  (Laws  of  1892,  chapter  689)  were  approved 
by  the  governor. 

Prior  to  the  Banking  Law  of  1892  liability  for  debts  of 
the  corporation  had  not  been  imposed  upon  stockholders 
of  banks,  save  in  certain  cases  [2  R.  S.  (1st  ed.)  589,  sec- 
tion 16,  later  repealed  Laws  of  1830,  chapter  71],  and  by 
the  Constitution  of  1846  (Article  8,  section  7)  upon  stock- 
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holders  of  banking  corporations  or  associations  '^issuing 

bank  notes  or  any  kind  of  paper  credits  to  circulate  as 
money." 

Section  52  of  the  Banking  Law  (L.  1892,  ch.  689) 
provided: 

"§52.  Individual  Liability  of  Stockholders.  Except 
as  prescribed  in  the  Stock  Corporation  Law,  the  stock- 
holders of  every  such  corporation  shall  be  individually 
responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  such  corpo- 
ration to  the  extent  of  the  amount  of  their  stock  therein 
at  the  par  value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares.  ♦  ♦  ♦" 

In  Hirshfeld  v.  Bopp  (145  N.  Y.  84)  this  court  held 
^t  the  language  of  the  Banking  Law  "except  as  pre- 
scribed in  the  Stock  Corporation  Law"  was  to  be  con- 
strued as  "subject  to  the  limitations"  of  the  Stock  Corpo- 
ration Law;  that  in  an  action  by  a  creditor  to  charge  a 
stockholder,  imder  the  Banking  Law,  it  was  incxunbent  on 
the  p]ainti£f  to  aver  and  prove  the  performance  of  condi- 
tions precedent  required  by  the  Stock  Corporation  Law. 

Section  52  of  the  Banking  Law  was  amended  (Laws 
of  1897,  chapter  441)  to  provide  a  right  of  action  to 
enforce  the  liability  of  a  stockholder  imder  that  section 
by  a  receiver  of  a  corporation  dissolved  by  a  judgment  of 
the  court,  unless  such  officer  should  refuse  to  take  such 
action,  after  which  action  in  that  behalf  could  be  taken 
by  a  creditor,  and,  as  so  amended,  is  now  section  71  of 
the  Banking  Law. 

In  1887  the  first  general  law  to  provide  for  the  organ- 
ization of  trust  companies,  for  their  supervision  and  for 
the  administration  of  their  affairs  (Laws  of  1887,  chap- 
ter 586)  was  enacted.  By  section  29  of  the  act,  as  amended 
by  Laws  of  1889  (chapter  558)  stockholders  thereof  were 
made  individually  responsible,  equally  and  ratably,  for 
the  then  existing  debts  of  the  corporation  to  an  amount 
equal  to  the  par  value  of  their  respective  shares  of  stock 
8 
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hdd  by  them  in  aoch  cerpomtiQa  At  the  tuno  of  fueh 
default.  TbMi  law  was  vegigsfilsd  by  the  Bwkiag  Xam  of 
1892,  and,  in  lieu  thereof ,  article  4,  entitled  ''Trust  Ccob* 
paiiies,''  waa  included  in  the  Banking  Iaw, 

Section  162  (which  is  now  section  196)  of  the  T^■F^^g 
Law  read  as  follows: 

^'Liability  of  Stockholders  and  Directors,  If  default 
shall  be  made  in  the  payment  of  any  d^t  or  liability 
contracted  by  any  such  corporation,  tbo  stockholdeis 
thereof  idiall  be  individually  responsible,  equally  and 
ratably,  for  the  then  existing  debts  (A  the  corporation, 
but  no  stockholder  shall  be  liable  for  tbo  debts  of  the 
corporation  to  an  amount  exceediog  tbe  par  value  of 
the  respective  shares  of  stock  by  him  held  in  such  eor- 
poration at  the  time  of  such  default.  ^  *  *'' 

By  section  17  of  the  Banking  Law  of  1892,  provision 
was  mailfi  authorizing  the  superintendeikt  of  banks  to 
require  a  eorporatkm  subject  thereto  to  make  good  any 
deficiency  in  the  impairment  of  the  capital  stock,  aa:id  in 
the  event  that  the  examination  of  any  corporation  dis* 
closed  that  any  bank  was  in  an  unsafe  or  unsound  condi^ 
tion  to  do  banking  business,  the  superintendent  was 
auth(«zed  to  forthwith  take  possession  of  sudb  banki  its 
property  and  business,  and  retain  such  possession  until 
the  termination  of  an  action  or  proceeding  instituted  by 
the  attorney-general.  Likewise  in  the  event  that  any 
such  corporation  violated  its  charter,  or  was  conducting 
business  in  an  unsafe  or  imaathorized  manner,  or  it  wa^ 
unsafe  for  such  corporation  to  continue  business,  the 
facts  were  to  be  reported  to  the  attomey-gaier^  by  the 
superintendent  of  banks,  and  the  attorney-general  was 
to  institute  such  proceedings  against  the  corporation  as 
were  authorized  in  tbe  case  of  insolv^tit  corporations. 
The  form  of  the  proceeding  instituted  by  the  attorney- 
general  was  an  action  for  a  dissolution  of  the  franchises 
of  the  oorporation,  the  appointment  o(  a  receiver  and  the 
liquidation  of  the  affairs  of  the  corporation. 
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That  fonn  of  procedure  continued  until  the  enactment 
of  ohapter  143,  Laws  of  1908,  entitled  ''An  act  to  ammd 
the  TWilring  Law,  relative  to  impairment  of  capital, 
superviaon,  causes  tor  dissolution  and  proceedingB  against 
ajid  liquidation  of  delinquent  corporations  and  individual 
hankBTS.''  That  act  amended  section  18  of  the  Banking 
Law  (now  section  19,  Consolidated  Banking  Law)  so  as 
to  piovide: 

''Whenever  it  shall  appear  to  the  superintendent  (of 
banks)  that  any  corporation  *  *  '*'  to  which  this  chapter 
is  applicable  *  '^  "^  is  conducting  its  business  in  an  un- 
safe or  unauthorized  manner,  or  if  the  capital  of  any  such 
corporation  *  *  *  is  impaired,  *  *  *  or  if  any  such 
corporation  *  *  ^  shall  suspend  payment  of  its  obliga- 
tions, or  if  from  any  examination  or  report  provided  for 
by  this  chapter  the  superintendent  (of  banks)  shall  have 
reason  to  conclude  that  such  corporation  *  ^  *  is  in  an 
unsound  or  unsafe  condition  to  transact  the  business  for 
whidn  it  is  (organized,  or  that  it  is  imsafe  and  inexpedient 
for  it  to  ccHitinue  business  he  *  *  *  may  forthwith  take 
possession  of  the.  property  and  business  of  such  corpwa- 
tion  *  ^  ^  and  retain  such  possession  until  such  corpora- 
tioQ  *  *  *  shall  resume  business,  or  its  affairs  be  finally 
liquidated  as  herein  provided.  '*''*'*  Upon  taking  posses- 
sion of  the  property  and  business  of  such  corporation  *  *  * 
the  superintendent  is  authorized  to  collect  moneys  due  to 
sueh .  corporation  *  *  *  and  do  such  other  acts  as  are 
necessary  to  conserve  its  assets  and  business,  and  shall 
proeeed  to  liquidate  the  affairs  thereof  as  hereinafter  pro- 
vided. The  superintendent  shall  collect  all  debts  due  and 
claims  belonging  to  it,  and  upon  the  order  of  the  Supreme 
Court  may  sell  or  compound  all  bad  or  doubtful  debts,  and 
on  like  order  may  sell  all  the  real  and  personal  property  of 
such  corporation  ♦  ♦  ♦  on  such  terms  as  the  court 
shall  direct;  and  may  if  necessary  to  pay  the  debts  of  sv/ih 
corporationf  enforce  the  indi9idual  liability  of  the  stock' 
holdersJ' 
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In  MaUer  of  Union  Bank  of  Brooklyn  (204  N.  Y.  313, 
316)  Judge  Werner,  construing  the  act  of  1908,  wrote: 
"The  events  which  led  to  its  enactment  are  familiar  his- 
tory of  which  we  may  take  judicial  notice.  The  financial 
depression  of  1907,  and  the  resulting  embarrassment  of 
many  banks,  culminated  in  a  series  of  receiverships  in 
which  the  demands  for  commissions  and  counsel  fees  were 
so  extravagant  as  to  arouse  an  instant  popular  demand  for 
reform.  To  that  end  the  superintendent  of  banks  was 
by  statute  invested  with  the  powers  which  had  pre- 
viously been  exercised  by  receivers  appointed  by  the 
courts.  *  *  ♦  The  statutory  enumeration  of  the  super- 
intendent's duties  *  *  ♦  indicates  the  legislative  intent 
to  transfer  to  the  superintendent  the  general  duties  and 
fimctions  which  had  theretofore  been  exercised  by  re- 
ceivers." 

The  statute  of  1908  expressly  repealed  all  acts  and 
parts  of  acts  inconsistent  therewith,  and  in  immistakable 
language  conferred  authority  upon  the  superintendent  of 
banks,  if  necessary  to  pay  the  debts  and  liabilities  of  a 
trust  company,  to  institute  action  in  his  official  capacity 
to  enforce  the  liability  imposed  upon  the  stockholders 
thereof  by  section  196  of  the  Banking  Law,  unhampered 
by  any  limitations  contained  in  the  Stock  Corporation 
Law  or  the  fact  that  the  charter  of  the  company  had  not 
been  dissolved  by  judgment  of  the  coiut.  The  scheme  of 
the  statute  was  to  provide  a  procedure  for  the  liquidation 
of  delinquent  corporations  through  a  department  of  the 
State  for  the  benefit  of  creditors,  which  would  be  eco- 
nomic and  speedy.  The  same  general  plan  prevails  in  the 
liquidation  of  national  banks  by  the  comptroller  of  the 
currency,  and  the  relief  sought  by  the  complaint  in  this 
action  is  similar  to  the  relief  which  was  theretofore 
obtained  in  proceedings  authorized  to  be  taken  against 
stockholders  of  bank  corporations  to  enforce  the  liability 
imposed  upon  them  by  article  8,  section  7,  Constitution  of 
1846  (Laws  of  1849,  chapter  226;  Banking  Law  of  1882, 
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chapter  409,  article  6)^  9iid  which  was  sustained  by  this 
court  in  Matter  of  Empire  City  Bank  (18  N.  Y.  199). 

In  the  examination  of  the  questions  involved  in  this 
appeal  we  have  not  deemed  it  necessary  to  refer  to  the 
liability  imposed  upon  stockholders  by  the  Constitution  of 
1894  (article  8,  section  7),  neither  have  we  overlooked  the 
decisions  of  this  court,  called  to  our  attention  by  the 
learned  coimsel  for  appellants.  The  cased  upon  which 
stress  was  laid  by  him  were  decided  before  the  passage  of 
the  act  of  1908. 

In  reference  to  the  second  count  of  the  demurrer,  that 
the  Lafayette  Trust  Company  is  a  necessary  party  to  the 
action,  we  conclude  that  while  the  company  may  be  a 
proper  party  defendant,  it  is  not  a  necessary  party.  The 
views  expressed  lead  to  an  aflirmance  of  the  decision  of 
the  Appellate  Division. 

The  first  question  certified  is  answered  in  the  affirma- 
tive, the  second  question  in  the  negative. 

The  order  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  WiLLARD  Babtlett,  Hiscock  and 
Chase,  JJ.,  concur;  Werner,  J.,  concurs  in  result; 
Collin,  J.,  dissents. 

Order  affirmed. 
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Compbdnt;  Actkm  by  Superintendent  of  Banks  under  the  Bank- 
ing Law  to  Snf  orce  the  Statutory  Liability  of  Stockholders  of  an 
Insolvent  Trust  Company  for  the  Debts  and  Liabilities  Tbereof  ^ 

New  York  Supreme  Court,  Eings  County. 


George  C.  Van  Tuyl,  Jr.,  as 
Superintendent  of  Banks  of 
the    State    of    New    York, 

Plaintiff, 
against 
August  C.   Scharmann   et  al., 
Defendants. 

The  plaintiff,  by  Frank  M.  Patterson,  his  attorney, 
complains  of  the  defendants,  and  alleges: 

First:  That  the  plaintiff  is  Superintendent  of  Banks  of 
the  State  of  New  York,  duly  appointed  and  qiuJified  as 
such. 

Second:  That  at  all  the  times  hereinafter  mentioned 
the  Lafayette  Trust  Company  was,  and  that  it  now  is,  a 
corporation  organized  and  existing  under,  and  by  virtue 
of  Article  5  of  the  Banking  Law  of  the  State  of  New  York, 
and  subject  to  all  the  provisions  of  the  said  Bcu^dng  Law 
of  the  State  of  New  York,  having  been  first  organized 
under  the  name  and  with  the  title  of  the  Jenkins  Trust 
Company,  and  its  name  having  been  changed  to  that 
of  the  Lafayette  Trust  Company,  by  virtue  of  an  order  of 
the  Supreme  Court,  held  in  and  for  the  County  of  Kings 
and  State  of  New  York,  on  or  about  May  12th,  1908. 

Third:  Upon  information  and  belief,  that  heretofore 
the  defendant,  the  Lafayette  Trust  Company,  both  under 


1  From  Van  Tuyl  v.  Scharmann,  208  N.  Y.  63;  aff'g  153  App.  Div. 
902;  137  Supp.  1147,  no  opinion.   See  anUy  page  108. 
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that  name  and  linder  the  taaxiQ  of  the  Jenkiss  Tirtust 
Company,  had  received  deposits  of  money  from  various 
persons  and  corporations  in  large  amounts,  and  became 
indebted  imd  liable  to  them  therefor,  and  had  issued  its 
corporate  obligations  for  large  sums  of  money,  which  it 
was  and  is,  obligated  to  pay.  That  the  debts  and  lia- 
bilities of  the  said  company  by  reason  thereof,  heretofore 
and  (m  or  about  the  30th  day  of  November,  1908,  largely 
esoeeded  its  assets  and  it  was  conducting  its  business 
in  aa  unsafe  and  unauthorized  manner;  that  its  corporate 
stock  had  become,  and  was  impaired;  that  it  had  sus- 
p^ided  paym^it  of  its  obligations  and  was  in  an  unsafe 
hsad  unsound  condition  to  transact  the  business  for  which 
it  wan  cnijanuDed,  all  of  which  became  known  to  the  then 
Superintendent  of  Banks,  and  because  thereof,  he  on  or 
about  the  30th  day  of  November,  1908,  took  possession  of 
the  poroperty  mid  business  of  the  said  Lafayette^  Trust 
Company  and  now  remains  in  possession  thereof,  as  pro- 
vided for  in  Seetion  19  of  the  Banking  Law  of  the  State  of 
New  York,  for  the  object  and  purposes  mentioned  in 
said  Banking  Law. 

Foxntm:  Upon  information  and  belief,  that  the  tlien 
Superintendent  ot  Banks,  upon  taking  possession  of  the 
property  of  said  Trust  Company,  proceeded  to  collect 
the  moneys  due  said  corporation,  and  to  do  all  t^  other 
acts  neceasaiy  to  conserve  its  assets  and  business,  and 
proceeded  to  liquidate  its  a£Fairs,  as  provided  by  Sec- 
a&A  19  of  the  Banking  Law  of  the  State  of  New  York,  and 
this  ptaintiff  has  proceeded  to  make  diligent  efforts  to 
redkice  to  cash  all  ihe  assets  of  the  Lafayette  Trust  Com- 
pany. That  ^art  from  the  sum  of  $48,335.77  in  cash 
now  ftmaining  in  the  hands  of  this  plmntiff  as  such 
SuperiBtendent,  after  paying  the  expenses  of  administra- 
tion, there  stiU  remains  unconverted  and  uncollected 
assets  of  such  corporation,  not  exceeding  in  vahie  over  the 
sum  of  $^X),000  Gt  1600,000,  which,  however,  when  re- 
duced to  cash,  depon^t,  upon  information  and  belief  al- 
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leges  will  not  realize  to  exceed  $400;0009  if  it  does  realize 
that  sum. 

Fifth:  Upon  information  and  belief,  the  plaintiff 
further  alleges,  that  the  total  debts  and  liabilities  of  the 
said  Lafayette  Trust  Company  owing  to  depositors  and 
to  creditors,  due  upon  outstanding  obligations  of  the  said 
Trust  Company,  amount  to  the  sum  of  $831,908.77. 

Sixth  :  The  plaintiff  further  alleges  that  the  debts  and 
liabilities  of  the  said  Lafayette  Trust  Company  greatly 
exceed  the  property  and  assets  of  the  said  Trust  Com- 
pany, and  that  it  is  necessary  to  enforce  the  individual 
liability  of  the  stockholders  of  the  said  Lafayette  Trust 
Company  to  pay  its  debts  and  liabilities,  and  that  the 
plaintiff,  the  Superintendent  of  Banks  of  the  State  of  New 
York,  has  so  determined. 

Seventh:  That  on  and  prior  to  the  said  30th  day  of 
November,  1908,  the  said  Lafayette  Trust  Company  had 
a  capital  stock  of  $500,000,  consisting  of  5,000  shares  of  the 
par  value  of  one  himdred  dollars  ($100)  each,  and  that, 
except  as  hereinafter  stated,  on  the  30th  day  of  November, 
1908,  the  defendants  above  named  were,  and  still  are, 
stockholders  of  the  said  capital  stock  to  the  amounts  set 
forth  opposite  their  respective  names  in  the  schedule 
hereunto  attached,  marked  ^'Schedule  A,"  and  which  is 
made  a  part  of  this  complaint. 

Eighth  :  That  in  and  by  said  Article  5  of  the  Banking 
Law  of  the  State  of  New  York,  and  more  particularly 
in  and  by  Section  196  of  said  Article  5,  it  is  provided  that 
if  default  shall  be  made  in  the  payment  of  any  debt  or 
liability  contracted  by  any  corporation  organized  under 
such  Article  5,  the  stockholders  thereof  shall  be  individually 
responsible,  equally  and  ratably,  for  the  then  existing 
debts  of  such  corporation  to  the  amount  of  the  par  value 
of  the  respective  shares  of  stock  held  by  such  stockholders 
in  such  corporation  at  the  time  of  such  default. 

Ninth:  That,  as  by  reference  to  said  Section  19  of  the 
Banking  Law  of  the  State  of  New  York  will  more  fully 
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appear,  it  is  provided  that  the  Superintendent  of  Banks 
may,  if  necessary  to  pay  the  debts  of  such  corporation, 
enforce  the  individual  liability  of  the  stockholders  thereof. 

Tenth:  That  on  or  about  the  21st  day  of  March,  1910, 
the  then  Superintendent  of  Banks  determined  that  in 
order  to  pay  the  liabilities  of  the  said  Lafayette  Trust 
Company,  it  was  necessary  to  enforce  the  individual 
liability  of  the  stockholders  thereof,  and  thereupon  made 
an  assessment  and  requisition  upon  the  said  stockholders 
of  the  said  Lafayette  Trust  Company,  including  the 
defendants  above  named,  for  the  sum  of  $500,000,  to  be 
paid  by  the  said  stockholders  and  each  of  them,  ratably, 
on  or  before  the  20th  day  of  May,  1910,  in  the  proportion 
of  $100  upon  each  and  every  share  of  the  capital  stock  of 
said  Lafayette  Trust  Company  held  or  owned  by  each  of 
the  said  stockholders  respectively  at  the  time  of  said 
default,  to  wit,  the  30th  day  of  November,  1908. 

Eleventh:  That  none  of  the  defendants  have  paid  any 
portion  of  the  assessments  so  made  upon  them,  except  the 
defendants  Ada  F.  Brown,  Douglas  Conklin,  Joseph 
Irwin,  Theodore  F.  Jackson,  Addison  F,  Samnis,  Henry  F. 
Samnis,  William  Woodhull  Samnis,  Martha  L.  Young  and 
Thomas  Yotmg,  and  that  no  personal  demand  is  made 
against  them  in  this  action,  but  they  are  made  parties 
hereto  so  that  upon  an  adjustment  of  the  ratable  portion, 
to  be  paid  by  each  of  the  defendants,  if  it  should  appear 
that  they  have  paid  more  than  the  amoimt  due  from  them, 
that  the  same  may  be  equitably  adjusted  in  the  judgment 
to  be  had  herein. 

Twelfth:  Upon  information  and  belief,  that  on  or 
about  the  12th  day  of  March,  1908,  John  G.  Jenkins  died, 
a  stockholder  of  said  company  and  owning  the  shares  of 
stock  thereof  set  opposite  his  name  in  said  Schedule  A, 
and  a  resident  of  Seacliffe,  in  the  County  of  Nassau,  and 
State  of  New  York,  leaving  a  last  Will  whereby  he  ap- 
pointed the  defendants  Edward  T.  Jenkins,  John  G. 
Jenkins,  Jr.,  and  Frank  Jenkins,  executors  thereof;  and 


122  Van  Tutl  v.  Scharmann 

Complaint 

that  said  Will  was  on  the  16th  day  <A  April,  1908,  duly 
proved  and  admitted  to  probate  by  the  Sturogate  of  said 
County,  who  issued  Letters  Testamentary  thereupoii  to 
said  defendants,  whereupon  they  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  tbar  said 
office. 

Thirteenth  :  Upon  information  and  belief,  that  on  or 
about  July  27,  1910,  James  W.  Ridgway  died  a  stock- 
holder of  said  Company  and  owning  the  sluuies  of  stock 
thereof  set  opposite  his  name  in  said  Schedule  A,  and  a 
resident  of  the  Borough  of  Brooklyn,  City  of  New  York, 
in  the  County  of  Kings  and  State  of  New  York,  leaving  a 
last  Will  whereby  he  appointed  the  defendant  Evelyn  S. 
Ridgway  executrix  thereof;  and  that  said  Will  was  on  the 
13th  day  of  S^tember,  1910,  duly  proved  and  admitted  to 
probate  by  the  Surrogate  of  said  last  mentioned  County, 
who  issued  Letters  Testamentary  thereupon  to  said 
defendant,  whereupcm  she  duly  qualified  and  entered  upon 
the  discharge  of  the  duties  of  her  said  office. 

FotJRTEEi9TH :  Upou  information  and  belief,  that  on  or 
about  the  21st  day  of  September,  1905,  John  Rueger  died 
a  stockholder  of  said  company  and  owning  the  shaores  of 
stock  thereof  set  opposite  his  name  in  said  Schedule  A, 
and  a  resident  of  the  Borough  of  Brooklyn,  City  of  New 
.  York,  in  the  County  of  Kings  and  State  of  New  York, 
leaving  a  last  Will  whereby  he  appointed  the  defendants 
Emily  Rueger  and  Frieda  Rueger  and  his  wife  Emma 
Rueger  executrixes  thereof;  and  that  said  Will  was  on  the 
17th  day  of  October,  1905,  duly  proved  and  admitted  to 
probate  by  the  Surrogate  of  said  last  mentioned  County, 
who  issued  Letters  Testamentary  thereupon  to  said  de- 
fendants and  said  Emma  Rueger,  whereupon  they  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of 
their  said  office. 

Upon  information  and  belief  that  said  Emjna  Rueger 
died  in  May,  1911,  and  said  defendants  sa^e  now  tl^  sole 
s\u*viving  executors  of  said  Will. 
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FimsiavTH:  Upon  information  and  belief;  that  on 
or  about  the  20th  day  of  May,  1910,  Kenneth  Sutherland 
died  intestate  a  stockholder  of  said  company  and  owning 
the  sAiares  of  stock  thereof  set  opposite  his  name  in  said 
Schedule  A,  and  a  resident  of  the  Borough  of  Brooklyn, 
CSty  ot  New  York,  in  the  County  of  Kings  and  State  of 
New  York;  and  that  on  Jime  8,  1910,  Letters  of  Adminis- 
tration upon  his  estate  were  duly  issued  and  granted  by 
the  Surrogate  of  said  last  mentioned  Coimty,  appointing 
the  defendant  Linna  Sutherland  administratrix  of  all  the 
goods,  chattels  and  credits  which  were  of  said  deceased, 
whereupon  she  duly  quatified  and  entered  upon  the  duties 
of  ber  said  office. 

Sixteenth:  Upon  information  and  belief,  that  on  or 
About  the  20ih  day  of  August,  1908,  George  H.  Smith  died 
a  stockholder  of  said  company  and  owning  the  shares  of 
stock  thereof  set  o](^osite  his  name  in  said  Schedule  A, 
and  a  resident  of  the  Borough  of  Brooklyn,  City  of  New 
York,  in  the  County  of  Kings  and  State  of  New  York, 
leaving  a  last  Will  whereby  he  appointed  the  defendant 
Tinie  Smith  executrix  thereof,  and  that  said  Will  was  on 
the  10th  day  of  September,  1908,  duly  proved  and  ad- 
mitted to  probate  by  the  Surrogate  of  said  last-mentioned 
Coimty,  who  issued  Letters  Testamentary  thereupon  to 
said  defendant,  whereupon  she  duly  qualified  and  entered 
upon  the  discharge  of  the  duties  of  her  said  office. 

SifiVENTEENTH:  Upou  information  and  bdief,  that  the 
defendant  Frank  and  J.  G.  Jenkins,  Jr.,  is  a  domestic 
corporation,  duly  created  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York. 

Whsbefobe,  the  plaintiff  demands  judgment  directing 
and  decreeing  that  any  remaining  unconverted  assets  of 
said  Lafayette  Trust  Company  may  be  sold  and  disposed 
of  as  provided  by  law,  that  an  aegounting  be  had  of  all 
outstanding  and  ^dsting  assets  and  liabilities  of  said 
corpcMtttion,  that  the  amount  of  deficiency  necessary  to 
pay  in  full  said  C<Hnpany^s  debts  and  liabilities  as  judi- 
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cially  ascertained  by  the  Court  be  apportioned  among  the 
stockholder  defendants  herein  ratably  according  to  the 
number  of  shares  of  said  company's  capital  stock  held  by 
them  respectively;  that  each  defendant  pay  the  portion 
thereof  adjudged  to  be  paid  by  him,  and  that  plaintiff 
have  such  other  and  further  relief  in  the  premises  as  to  the 
Court  may  seem  just  and  equitable,  including  the  costs  and 
disbursements  of  this  action. 

Frank  M.  Patterson, 
Attorney  for  Plaintiff, 
27  William  Street, 
Borough  of  Manhattan, 
New  York  City,  N.  Y. 
[Verification.] 

Attached  to  the  complaint  was  an  itemized  schedule 
containing  the  names  of  all  the  stockholders  of  the  corpo- 
ration, the  number  of  shares  and  the  par  value  thereof 
held  by  each  stockholder. 


S.  Shopiro  Company,  Respondent,  v.  Maryland  Cas- 
ualty Company,  Appellant.^ 

(207  N.  Y.  702;  aff'g  without  opinion  145  App.  Div.  905; 

129  Supp.  1147,  no  opinion) 

Liability  insurance;  sprinkler  leakage;  construction  of  provision  of 
policy  excluding  liability  for  damage  from  rupture  of  steam  pipe 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  June  9,  1910,  affirming  a  judgment  in  favor  of 

1  For  compltdnt  from  this  caae,  see  post,  page  125. 

For  decision  on  motion  to  set  aside  verdict  see  post,  page  128. 

The  Company  defended  the  action  on  the  strength  of  an  exception  in 
the  policy  reading  as  follows: 

"This  Policy  does  not  cover  loss  or  damage  resulting  from  leakage 
occurring  at  any  point  outside  of  the  inner  surface  of  the  cellar  floor  or 
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plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  a  policy  of  insurance  against 
loss  or  damage  caused  by  leakage  from  an  automatic 
sprinkler  system. 

Edward  Schoeneck  for  appellant. 

J.  72.  McGowan  and  Benjamin  Stolz  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Werner,  Willard  Bartlett, 
Chase,  Collin  and  Hogan,  JJ.    Not  voting:  Hiscock,  J. 


Fonn  No.  10 
Complaint;  Liability  Insurance;  Sprinkler  Leakage  > 

Supreme  Court,  Onondaga  County. 


S.  Shopiro  Company, 
agamst 
Maryland  Casualty  Company, 


The  above-named  plaintiff  complaining  of  the  defendant 
alleges  that  at  all  the  times  hereinafter  mentioned  the 

walls;  nor  resulting  from  the  explosion,  rupture,  collapse,  or  leakage  of 
steam  boilers  or  steam  pipes.  *  ♦  *  " 

The  damage  was  caused  by  the  rupture  of  a  steam  pipe  which  was  an 
integral  part  of  the  sprinkler  system.  The  defendant  conceded  this 
fact  and  also  that  the  plaintiff  could  recover  except  for  the  provision  of 
the  paragraph  from  which  the  foregoing  quotation  is  taken. 

The  plaintiff  contended  that  the  exception  related  to  steam  pipes 
other  than  those  which  were  an  integral  part  of  the  sprinkler  system, 
or  to  a  loss  caused  by  a  steam  pipe  coming  in  contact  with  or  otherwise 
directly  causing  a  leak  resulting  in  water  being  discharged  from  the 
spiinkler  system.  Apparently  this  is  the  theory  which  was  adopted 
by  the  court.  See  decision  of  the  Trial  Justice  on  a  motion  to  set 
aside  the  verdict,  post,  page  128. 

'  From  S.  Shopiro  Co.  v.  Maryland  Casiudty  Co,,  207  N.  Y.  702; 
aff'g  without  opinion  145  App.  Div.  905;  129  Supp.  1147  (no  opinion). 
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plaintiff  was  and  still  is  a  domestic  corporation  organized 
and  incorporated  under  and  by  virtue  of  the  Laws  of 
the  State  of  New  York;  that  the  defendant  above  named 
at  all  the  times  hereinafter  mentioned  was  and  still  is  a 
foreign  corporation  organized  and  incorporated  under  and 
by  virtue  of  the  Laws  of  the  State  of  Maryland. 

Further  complaining  plaintiff  alleges  that  at  all  the  times 
hereinafter  mentioned  the  plaintiff  occupied  the  third 
and  fourth  floors  of  the  building  known  as  225  and  227 
Walton  Street  in  the  City  of  Syracuse,  N.  Y.,  and  was  there 
engaged  in  the  manufacture  of  clothing;  that  at  the  times 
hereinafter  mentioned  the  plaintiff  was  the  owner  of  a 
stock  of  clothing,  manufactured  and  in  process  of  manu- 
facture, and  stock  and  materials  for  the  same,  and  also 
shop  and  office  furniture  and  fixtures,  machines,  ma- 
chinery, patterns,  safe,  tools,  implements  and  apparatus 
of  every  description  used  in  connection  with  its  business; 
that  all  of  said  property  was  located  and  contained  in  the 
said  premises  occupied  by  the  plaintiff  above  set  forth; 
that  prior  to  the  times  hereinafter  mentioned  an  automatic 
sprinkler  system  had  been,  and  at  the  times  hereinafter 
mentioned  still  was  erected  in  the  building  occupied  by 
the  plaintiff;  that  as  part  of  the  said  automatic  sprinkler 
system  erected  in  said  building  protection  against  the 
freezing  thereof  was  provided  by  steam  conducts  through 
a  steam  pipe  to  the  tank  supplying  the  water  for  said 
sprinkler  system. 

That  in  and  by  its  certain  policy  of  insurance  No.  40176 
duly  signed  by  the  President  and  Secretary  of  the  said 
defendant  and  countersigned  by  the  general  agent  of  the 
Company  at  Syracuse,  N.  Y.,  on  the  17tli  day  of  Decern* 
ber  1907,  and  delivered  to  the  plaintiff,  the  defendant,  in 
consideration  of  the  sum  of  $56.25  to  it  then  paid  by  the 
plahitiff,  did  insure  the  plaintiff  against  loss  or  damage 


See  ante,  page  124.   For  decisioQ  of  trial  judge  on  motion  to  set  aside 
verdict  see  pod,  page  128. 
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to  the  amount  of  $5^000  to  the  property  ovnied  by  the 
plaintiff  above  described  situate  on  the  premises  occupied 
by  the  plaintiff  and  the  defendant  in  and  by  said  policy 
of  insurance  did  promise  and  a«ree  to  mdemnif  y  and  make 
good  with  said  plaintiff  all  such  loss  or  damage  not  ex- 
ceeding the  sum  insured  as  aforesaid  as  should  happen 
by  the  accidental  discharge  or  leakage  of  water  from  the 
automatic  sprinkler  system  then  erected  in  or  upon  the 
building  occupied  by  the  insured  during  the  term  of  such 
insurance  beginning  on  the  11th  day  of  December,  1907, 
and  ending  on  the  11th  day  of  December,  1908,  and  to  be 
paid  within  ten  days  after  notice,  ascertainment,  esti- 
mate and  satisfactory  proof  of  loss  was  received  by  the 
defendant. 

That  heretofore  and  on  or  about  the  3d  day  of  Febru- 
ary, 1908,  and  while  said  contract  of  insurance  was  remain- 
ing in  full  force  and  effect  there  was  an  accidental  dis- 
charge and  leakage  of  water  from  the  automatic  sprinkler 
system  erected  in  and  upon  said  building  and  located  on 
the  fourth  floor  of  the  said  building,  225  and  227  Walton 
street  in  the  City  of  Syracuse,  N.  Y.,  occupied  by  the 
plaintiff  herein  and  that  thereby  property  consisting  of 
clothing  manufactured  and  in  process  of  manufacture, 
and  stock  and  materials  for  the  same  belonging  to  the 
plaintiff  and  contained  on  fourth  floor  of  said  building  was 
destroyed  and  damaged;  that  the  loss  sustained  thereby 
by  the  plaintiff  was  the  sum  of  Sl>980.10. 

That  plaintiff  has  duly  performed  all  the  conditions 
on  its  part  and  more  than  ten  days  have  elapsed  since  the 
delivery  by  the  plaintiff  to  the  defendant  of  due  notice, 
ascertainment,  estimate  and  satisfactory  proof  of  loss  and 
one  year  has  not  elapsed  since  said  loss  has  occurred; 
that  defendant  denies  that  it  is  Uable  for  any  damage 
sustained  by  the  plaintiff  by  reason  of  the  leakage  and 
discharge  of  water  above  mentioned. 

D^^dant  has  failed  to  pay  the  said  sum  of  $1^980.10 
or  any  part  thereof. 
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Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $1,980.10  and  interest  from  the 
3d  day  of  March,  1908,  besides  costs. 

McGowAN  &  Stolz, 
Attorneys  for  Plaintiff, 
339  Onondaga  County  Savings  Bank  BIdg., 

Sjrracuse,  N.  Y. 
[Verification.] 

Decision  of  Trial  Judge  on  Motion  to  Set  aside 

Verdict.* 

P.  C.  J.  Db  Angelis,  J. : 

Motion  on  the  minutes  by  defendant  to  set  aside  ver- 
dict in  favor  of  plaintiff  directed  by  the  court  and  for  new 
trial. 

The  action  was  brought  to  recover  damages  to  the 
plaintiff's  stock  of  clothing  manufactured  and  in  process 
of  manufacture  and  machinery,  occasioned  by  leakage 
of  water  from  a  steam  pipe,  under  a  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff,  to  indemnify 
the  plaintiff  against  direct  loss  or  damage  to  such  property 
by  the  accidental  discharge  or  leakage  of  water  from  the 
automatic  sprinkler  system  installed  in  the  building  oc- 
cupied by  the  plaintiff. 

The  defendant  defended  claiming  that  by  the  terms  of 
the  policy  it  was  expressly  exempted  from  liability  for 
leakage  of  steam  pipes. 

The  defendant  in  its  policy  agreed  to  indemnify  the 
plaintiff  against  direct  loss  or  damage  to  the  property  in 
question  by  the  accidental  discharge  or  leakage  of  water 
from  the  automatic  sprinkler  system  installed  in  the  build- 


» From  S.  Shopiro  Co.  v.  Maryland  Casualty  Co.,  207  N.  Y.  702; 
aff'g  without  opinion  145  App.  Div.  905;  129  Supp.  1147  (no  opinion). 
See  aniey  page  124.    For  complaint  from  this  case  see  ante,  page  125. 

The  foregoing  opinion  is  not  elsewhere  reported. 
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ing  occupied  by  the  plaintiflf,  with  some  exceptions,  of 
which  the  tenth  is  as  follows: 

"This  Policy  does  not  cover  loss  or  damage  resulting  from  any 
leakage  occurring  at  any  point  outside  of  the  inner  surface  of  the 
cellar  floor  or  walls;  nor  resulting  from  the  explosion,  rupture, 
collapse,  or  leakage  of  steam  boilers  or  steam  pipes;  nor  resulting 
from  any  interruption  of  business  or  stoppage  of  any  work  or 
plant;  nor  resulting  from  freezing;  nor  resulting  from  fire  or 
violation  of  law;  nor  resulting  from  or  caused  by  the  wilful  act 
of  the  Assured,  nor  by  the  neglect  of  the  Assured  to  use  all 
reasonable  means  to  save  and  preserve  the  property  insured 
hereunder;  nor  resulting  from  or  caused  by  invasion,  or  insurrec- 
tion, riot,  civil  war  or  commotion  or  militaiy  or  usurped  power, 
or  by  order  of  any  civil  authority;  nor  resulting  from  or  caused 
by  earthquake,  cyclone,  tornado,  cloudburst,  rain,  wind,  snow, 
hail,  or  thunder  and  lightning  storms  or  tides  or  by  blasting  or 
explosions  of  any  kind,  or  by  the  fall  or  collapse  of  any  building 
or  buildings,  or  part  thereof;  nor  does  this  Policy  cover  any  loss 
of  or  damage  to  accounts  (except  at  their  value  as  blanks),  bills, 
currency,  deeds^  evidences  of  debt,  money,  notes  or  other  seciui- 
ties,  curiosities,  drawings,  paintings,  jewels,  manuscripts,  medals 
or  models;  nor  any  loss  or  damage  caused  by  any  employ^  of  the 
Assured  under  twelve  years  of  age;  nor  for  damage  to  the  sprink- 
ler plant  itself." 

The  office  of  an  automatic  sprinkler  system  is  the  pro- 
tection of  buildings  and  their  contents  from  fire.  The 
system  consists  of  a  series  of  water  pipes  parallel  to  each 
other  and  about  ten  feet  apart  located  at  or  near  the  ceil- 
ings  of  rooms  or  shops  and  extending  the  whole  length 
or  width  of  the  rooms  or  shops.  On  the  under  side  of  the 
pipes  are  inserted  devices  about  ten  feet  apart,  which  may 
be  regarded  as  the  sprinklers  proper  made  with  soft 
solder  phigs  which  melt  readily  when  subjected  to  heat. 
When  a  fire  in  a  room  or  shop  occurs  and  the  heat  reaches 
a  certain  temperature,  say  for  example  135  degrees  Fahren- 
heit, the  solder  plug  melts  and  releases  the  water  through 
the  sprinkler  and  the  sprinkler  is  so  constructed  that  it 
9 
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showers  the  water  over  a  certain  space.  The  intervals 
between  the  pipes  and  the  intervals  between  the  sprinklers 
on  each  pipe  are  so  adjusted,  when  all  operating,  as  to 
shower  the  whole  room  or  shop  like  a  heavy  fall  of  rain. 
The  water  in  these  pipes  may  be  supplied  from  a  tank  or 
from  the  hydrants  of  a  water  system. 

It  will  be  seen  from  the  above  that  the  atUomatic  feature 
lies  in  the  release  of  the  water  from  the  sprinkling  pipes 
by  the  melting  of  the  solder  from  the  heat  of  the  fire.  The 
fire  itself  operates  the  agency  for  its  own  extinguishment. 

The  automatic  sprinkler  system  installed  in  the  plain- 
tiff's clothing  manufactory  was  supplied  with  water  from 
a  tank  which  in  turn  was  supplied  from  the  city  water 
system.  In  order  to  prevent  the  freezing  of  the  water  in 
the  tank  and  supply  pipe  carrying  the  water  from  the  tank 
to  the  sprinkler  pipes  proper,  in  cold  weather,  the  water 
in  the  tank  and  supply  pipe  was  heated  by  steam.  This 
steam  was  transmitted  from  a  boiler  in  the  basement  of 
the  building  through  a  small  steam  pipe  which  passed 
into  the  supply  pipe  and  through  the  supply  pipe  into  the 
tank.  The  end  of  this  pipe  in  the  tank  was  open  so  that 
the  pipe  was  filled  with  water  from  the  tank  except  as 
the  water  was  driven  out  when  the  steam  was  on.  Proof 
was  introduced  by  the  plaintiff  tending  to  show  that  there 
was  no  steam  in  such  small  steam  pipe  at  the  time  of  the 
leakage  of  the  water  resulting  in  the  loss  whose  recovery 
is  sought  in  this  action.  The  leakage  causing  the  alleged 
damage  to  the  plaintiff  was  water  that  leaked  from  such 
steam  pipe,  due  to  its  defective  condition. 

The  claim  of  the  plaintiff  is  that  this  steam  pipe  was 
part  of  the  automatic  sprinkler  system  and  was  covered 
by  the  insiu'ance  policy.  The  plaintiff  asserts  that  the 
leakage  of  water  against  which  the  defendant  stipulated 
not  to  indenmify  the  plaintiff  was  leakage  that  might  be 
caused  by  certain  steam  pipes  forming  no  part  of  the 
sprinkler  system  that  were  in  close  proximity  to  the  sprink- 
ler pipes  proper,  and  not  leakage  from  the  steam  pipe  in 
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question.  The  precise  loss  or  damage  insured  against  was 
that  caused  ''by  the  accidental  discharge  or  leakage  of 
water  from  the  automatic  sprinkler  system.'' 

As  stated  before,  paragraph  ten  of  the  policy  above 
quoted  exempts  the  defendant  from  liability  for  certain 
losses  or  damages.  It  is  fair  to  assiune  that  the  provision 
for  exemption  from  liability  was  to  relieve  the  defendant 
from  liability  which  would  otherwise  exist  under  the  gen- 
eral terms  of  the  poUcy.  An  analysis  of  the  exemptions 
will  show  that  they  come  under  three  heads: 

First.  Damage  or  loss  by  water  from  any  leakage 
occurring  at  any  point  outside  of  the  inner  surface  of  the 
ceUar  floor  or  walls.  This  seems  to  indicate  that  some  part 
of  the  system,  probably  the  tanks  or  supply  pipes,  may  be 
outside  the  inner  sin-face  of  the  cellar  floor  or  walls. 

Second.  Damage  or  loss  from  any  leakage  of  water 
that  proceeds  directly  from  a  first  cause,  as  freezing, 
fire,  earthquake,  cyclone,  the  fall  or  collapse  of  any  build- 
ing. 

Third.  Damage  or  loss,  consequential  in  its  nature, 
following  the  wetting  of  the  property  insiured  by  accidental 
leakage  or  discharge  of  water  from  the  sprinkler  system, 
like  any  interruption  of  the  business  or  stoppage  of  any 
work  or  plant  of  the  plaintiff  or  the  neglect  of  the  assiu-ed 
to  use  all  reasonable  means  to  save  and  preserve  the  prop- 
erty insured. 

Early  in  paragraph  ten  occiu^  the  language  over  which 
the  parties  contend.  I  will  quote  it  again:  "This  Policy 
does  not  cover  loss  or  damage  resulting  from  any  leakage 
occurring  at  any  point  outside  of  the  inner  surface  of  the 
cellar  floor  or  walls;  nor  resulting  from  the  explosion, 
rupture,  collapse,  or  leakage  of  steam  boilers,  or  steam 
pipes,"  etc.  Leaving  out  unnecessary  words  the  language 
is  "This  Policy  does  not  cover  loss  or  damage  result- 
ing *  ♦  *  from  the  explosion,  rupture,  collapse,  or  leakage 
of  steam  boilers  or  steam  pipes." 

The  plaintiff  contends  that  the  "boilers  and  steam 
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pipes"  referred  to  are  boilers  and  steam  pipes  in  no  manner 
connected  with  the  sprinkler  system  and  hence  the  de- 
fendant agreed  to  make  good  to  the  plaintiff  the  damage 
from  the  leakage  of  the  steam  pipe  in  question.  The  plain- 
tiff insists  that  as  there  were  other  steam  pipes  in  the  room 
where  the  loss  occmred,  and  might  be  others  elsewhere, 
in  no  manner  connected  with  the  sprinkler  sjrstem,  the 
exemption  applied  to  damage  that  might  be  caused  by 
water  from  the  sprinkler  system  caused  t^o  leak  or  be  dis- 
charged by  leakage  of  steam  or  hot  water  from  these 
steam  pipes  outside  of  the  system.  The  plaintiff  insists 
that  steam  or  hot  water  might  issue  from  these  pipes  and 
come  in  contact  with  the  solder  plugs  and  release  the 
water  from  the  sprinklers. 

The  defendant,  on  the  other  hand,  admitting  that  the 
steam  pipe  in  question  might  be  regarded  as  part  of  the 
sprinkler  system,  insists  that  it  was  a  steam  pipe;  that 
the  leaki^  of  water  from  it  caused  the  damage  in  question 
and  that  the  stipulation  above  referred  to  was  broad 
enough  and  designed  to  be  broad  enough  to  exempt  it 
from  liability  for  damage  caused  directly  or  indirectly  by 
water  from  any  part  of  the  sprinkler  system  including 
the  steam  pipe  in  question.  The  defendant  insists  that 
the  leakage  referred  to  in  this  clause  of  the  contract  is 
leakage  of  either  water  or  steam. 

The  plaintiff  answers  by  saying  that  every  other  cause 
of  damage  mentioned  in  the  language  quoted  is  an  in- 
dependent cause  that  must  have  acted  upon  some  portion 
of  the  sprinkler  system  and  thereby  caused  the  leakage 
of  water  and  so  the  plaintiff  insists  that  the  ''leakage" 
referred  to  in  this  clause  might  fairly  be  regarded  as  such 
a  leakage  of  steam  or  hot  water  from  a  steam  boiler  or 
steam  pipe  as  would  by  contact  with  some  portion  of  the 
sprinkler  qrstem  cause  the  water  to  leak  or  be  discharged 
from  that  system,  and  that  as  the  proof  in  the  case  shows 
that  at  the  time  of  the  damage  suffered  by  the  plaintiff 
this  pipe  simply  held  water  and  contained  no  steam,  the 
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leakage  from  it  was  not  the  leakage  described  in  the  lan- 
guage of  the  policy  which  I  have  quoted.  The  poUcy 
having  been  prepared  by  the  -defendant  and  being  sub- 
ject to  the  rule  that  doubtful  and  ambiguous  provisions 
must  be  construed  most  favorably  to  the  assured,  I  have 
reached  the  conclusion  that  the  plaintiff's  contention  is 
right. 
The  motion  to  set  aside  the  verdict  is  denied. 


HfiLen  M.  Pancoast,  Respondent,  v.  The  Travelers' 
Insurance  Company,  Appellant.^ 

(207  N.  Y.  699;  aff'g  without  opinion  146  App.  Div.  885;  130  Supp. 

1123,  no  opinion) 

Accident  insurance;  absence  of  visible  marks  on  the  body;  death 
occurring  more  than  ninety  days  after  accident;  delayed  notice; 
claim  by  beneficiary  named  in  policy 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 

^  For  complaint  from  this  case  see  post,  page  135.  For  decision  and 
finding?  see  post,  page  141. 

For  complaint  on  an  accident  policy  in  a  case  where  the  defense  was 
that  the  plaintiff  was  following  a  different  occupation  from  that  stated 
m  his  apphcation,  from  GoodfeUow  v.  United  States  Health  &  AectderU 
Ins.  Co.,  195  N.  Y.  522,  see  BRiU)BURT's  Rules  of  Pl.,  page  910. 

For  complaint  on  an  accident  pohcy  where  the  premium  was  sent  by 
mail  and  reached  the  company  after  the  accident,  from  Olover  v.  United 
SUdes  Health  db  Accident  Ins.  Co,,  195  N.  Y.  526,  see  Bradbubt's 
Rules  of  Pl.,  page  912. 

For  complaint  on  accident  policy  when  cause  of  death  allied  to  be 
septicsemia  not  stated  to  have  been  caused  by  an  accidental  injury, 
from  Schumacher  v.  Great  Eastern  Cos.  &  Ind.  Co.,  197  N.  Y.  58,  see 
Bradbubt's  Rules  of  Pl.,  page  915. 

For  complaint  in  action  on  accident  policy,  from  Zdblatzky  v.  United 
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entered  August  7,  1911,  affinning  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  to  recover  upon  policies 
of  accident  insurance. 


Clinton  B.  Gibbs  for  appellant. 

George  A.  Larkin  for  respondent. 

Judgment  affirmed,  with  costs,  no  opinion. 

CondU":  CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett, 
HiscocK,  Chase,  Collin  and  Hogan,  JJ. 


States  Casualty  Co,,  1  Bradbury's  Pl.  &  Pr.  Rep.  492,  see  page  494  of 
that  voliime. 

The  decision  in  the  case  in  the  text  related  to  a  point  in  accident 
insurance  which  has  rarely  been  discussed  by  the  courts.  The  policy 
in  one  section  provided  that  death  indemnity  should  be  payable  only  in 
case  the  insured  died  within  ninety  days  after  an  accident.  It  further 
provided,  in  another  paragraph,  that: 

*'  In  the  event  of  death  caused  by  sunstroke  or  freezing,  or  caused  by 
bodily  injuries  of  which  there  exists  no  external  visible  contusion  or 
wound  upon  the  body  sufficient  to  cause  death  (accidental  drowning 
only  excepted)  or  in  event  of  death  or  disability  caused  by  hernia 
produced  by  external  and  accidental  violence,  the  Company  shall 
pay  but  one-half  of  the  amount  otherwise  payable  hereunder  for  bodily 
injuries  covered  hereby,  an3rthing  to  the  contrary  in  this  policy  not- 
withstanding." 

The  plaintiff  contended  that  the  provision  quoted  above  was  entirely 
separate  from  the  provision  to  the  effect  that  payments  of  death  penal- 
ties should  be  made  only  in  case  death  resulted  within  ninety  days  from 
the  date  of  the  injury.    The  Trial  Court  sustained  this  contention. 

There  was  also  delayed  notice  and  the  Trial  Court  held  that  in  a 
death  case  the  representatives  of  the  deceased  were  required  to  give 
only  such  notice  as  related  to  the  death.  See  the  Decision  of  the  Trial 
Judge,  post,  page  141. 
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Fonn  No.  11  t 

Complaint;  Accident  Insurance;  Absence  of  Visible  Marks  on  the 
Body;  Death  Occurring  more  than  Ninety  Days  after  Injury;  De« 
layed  Notice;  Claim  by  Beneficiary  Named  in  Policy  ^ 

Supreme  Court,  Cattaraugus  Coimty. 

Helen  M.  Pancoast, 
against 
The  Travelers'  Insurance  Company. 

The  above-named  plaintifif  by  Hastings  &  Larkin,  her 
attorneys,  for  an  amended  complaint  and  cause  of  action 
against  the  defendant  herein,  alleges: 

1.  That  at  all  the  times  hereinafter  mentioned  the  de- 
fendant above  named  was,  and  still  is,  a  foreign  insurance 
corporation  organized  and  existmg  under  and  by  virtue 
of  the  laws  of  the  State  of  Connecticut,  and  engaged  in 
doing  business  in  the  State  of  New  York,  as  an  accident 
insurance  company,  being  duly  thereunto  authorized  by 
the  provisions  of  the  Statute  of  said  State  in  such  case 
made  and  provided.  The  head  office  of  said  company  is 
at  Hartford  in  the  State  of  Connecticut. 

2.  That  heretofore  and  on  or  about  the  21st  day  of 
November,  1904,  in  consideration  of  the  sum  of  $25.00 
to  it  in  hand  paid,  the  defendant  above  named  issued  its 
certain  policy  of  insurance,  in  writing,  No.  C-41107, 
to  Samuel  W.  Pancoast  residing  at  Olean,  Cattaraugus 
County,  New  York,  wherein  and  whereby,  for  a  good  and 
valuable  consideration  to  it  in  hand  paid,  it  insured  the 
said  Samuel  W.  Pancoast  against  bodily  injiuies  effected 
through  external,  violent  and  accidental  means,  in  the 
sum  of  $5,000,  with  five  per  cent  increase  annually,  for 

iProm  Pancoast  v.  The  Travelers'  Insurance  Co.,  207  N.  Y.  699; 
aff'g  without  opinion  146  App.  Div.  885;  130  Supp.  1123  (no  opinion). 
See  ante,  page  133.  For  decision  see  post,  page  141. 
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a  period  of  ten  years,  to  be  paid  to  the  said  Helen  M. 
Pancoast  in  case  of  death  by  accident  under  the  provisions 
of  said  policy;  said  policy  providing  that  in  the  event  of 
death  caused  by  sunstroke  or  freezing,  or  caused  by  bodily 
injuries  of  which  there  exists  no  external  visible  contusion 
or  wound  upon  the  body  sufficient  to  cause  death  (acci- 
dental drowning  only  excepted),  or  in  the  event  of  death 
or  disability  caused  by  hernia  produced  by  external  and 
accidental  violence,  the  company  shall  pay  but  one-half 
of  the  amount  otherwise  payable  thereunder  for  bodily 
injuries  received  thereby. 

3.  That  thereafter  and  on  or  prior  to  the  21st  day  of 
November,  and  in  each  of  the  years  1905,  1906,  1907  and 
1908,  and  prior  to  the  expiration  of  the  said  policy  so 
issued  as  aforesaid,  in  consideration  of  the  payment  to  it, 
the  said  defendant,  of  the  further  sum  of  $25.00  in  each 
of  said  years  as  aforesaid,  said  defendant,  by  an  instru- 
ment in  writing  executed  on  its  behalf  and  duly  counter- 
signed by  a  duly  authorized  representative  of  the  com- 
pany, for  the  said  valuable  consideration  to  it  in  hand 
paid,  in  terms,  continued  in  force  the  said  policy  to  the 
2l8t  day  of  November,  1909,  subject  to  all  the  terms  and 
conditions  of  the  aforesaid  policy;  that  the  above-named 
plamtiff  hereby  refers  to  said  original  policy,  and  renewals 
and  continuance  thereof  above  set  forth,  for  a  more  full, 
complete  and  accurate  description  of  the  terms  and  con- 
ditions thereof. 

4.  That  heretofore  and  on  the  27th  day  of  June,  1909, 
the  said  Samuel  W.  Pancoast  accidentally  died  at  the 
City  of  Olean,  in  the  County  of  Cattaraugus,  State  afore- 
said, and  that  his  death  directly  resulted  from  bodily 
injuries  sustained  wholly  and  exclusively  through  external, 
violent  and  accidental  means,  and  that  his  death  resulted 
from  such  injmies  independently  of  all  other  causes, 
and  said  death  was  caused  wholly  by  bodily  injuries  of 
which  there  existed  no  external,  visible  contusion  or 
woimd  upon  the  body  sufficient  to  cause  death. 
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5.  That  the  cause  of  the  iUness  and  death  of  the  said 
Samuel  W.  Pancoast,  or  the  fact  that  his  illness  and  death 
were  due  to  an  accident,  or  the  fact  that  he  had  sustained 
any  injury,  for  which  claim  could  be  made  under  the  said 
pohcy,  was  not  known  or  ascertained  until  after  his  said 
death,  and  until  after  an  autopsy  had  been  held  and  per- 
formed on  his  remains,  on  or  about  the  27th  day  of  June, 
1909;  that  immediately  thereafter,  or  within  two  days 
thereafter,  the  agent  of  the  defendant  whose  name  ap- 
pears on  the  aforesaid  pohcy,  was  notified  of  the  death 
of  the  said  Pancoast,  with  full  particulars  of  the  said 
assured's  death  and  of  the  said  injury  which  he  had  sus- 
tained. 

That,  as  plaintiff  is  informed  and  believes,  said  agent 
communicated  the  fact  of  the  death  of  the  said  Pancoast, 
with  full  particulars  of  the  cause  of  the  assured's  death 
and  of  the  injiuies  which  he  had  received,  to  the  defendant 
and  its  officers,  and  that  the  defendant  thereafter  and 
pursuant  to  the  said  notice,  investigated  the  facts  and  cir- 
cumstances relating  to  the  injury  and  death  of  the  said 
Pancoast  and  the  claims  of  the  plaintiff  under  the  said 
poUcy,  and  waived  the  provisions  and  conditions  of  the 
said  policy  requiring  immediate  written  notice  to  be  given; 
that  within  seven  months  after  the  date  of  the  said  ac- 
cident the  defendant  disclaimed  to  this  plaintiff  any  Ua- 
bihty  on  account  of  or  under  the  said  policy  of  insurance 
and  repudiated  the  plaintiff's  claim  thereimder,  upon  the 
ground  that  the  policy  was  void,  and  thereby  waived  any 
and  all  provisions  of  the  said  poUcy  requiring  affirmative 
proofs  of  injury  and  death  to  be  furnished  to  it  by  the 
plaintiff  within  seven  months  from  the  date  of  accident 
and  injury  resulting  in  death. 

6.  That  the  said  insiu*ed  duly  complied,  and  the  plain- 
tiff herein  has  fully  compUed  with  and  performed  all  the 
conditions  of  the  said  policy  on  his  and  her  part  to  be  per- 
formed under  the  conditions  of  the  said  poUcy,  and  al- 
though niore  than  three  months  have  elapsed  since  the 
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fumishmg  to  the  defendant  of  affirmative  proof  of  death 
of  said  Samuel  W.  Pancoast,  the  defendant  has  failed  to 
pay  the  sum  of  $3,000.00  or  any  part  thereof,  which,  by 
the  terms  and  conditions  of  said  policy,  became  due  and 
payable  to  this  plaintiff  before  the  commencement  of  this 
action,  although  payment  of  the  same  has  been  duly  re- 
quested. 

SECOND 

For  a  second  and  fiurther  amended  complaint  and  cause 
of  action  against  the  defendant  herein,  the  plaintiff  alleges : 

1.  That  at  all  the  times  hereinafter  mentioned  the 
defendant  above  named  was,  and  still  is,  a  foreign  in- 
surance corporation,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Connecticut,  and  en- 
gaged in  doing  business  in  the  State  of  New  York,  as  an 
accident  insurance  company,  being  duly  thereimto  au- 
thorized by  the  provisions  of  the  Statute  of  said  State  in 
such  case  made  and  provided.  The  head  office  of  said 
company  is  at  Hartford  in  the  State  of  Connecticut. 

2.  That  heretofore  and  on  or  about  the  5th  day  of 
May,  1905,  in  consideration  of  the  sum  of  $25.00  to  it  in 
hand  paid,  the  defendant  above  named  issued  its  certain 
policy  of  insurance,  in  writing.  No.  C-41143,  to  Samuel  W. 
Pancoast,  residing  at  Olean,  Cattaraugus  County,  New 
York,  wherein  and  whereby,  for  a  good  and  valuable 
consideration  to  it  in  hand  paid,  it  insured  the  said  Samuel 
W.  Pancoast  against  bodily  injuries  effected  through 
external,  violent  and  accidental  means,  in  the  sum  of 
$5,000.00,  with  five  per  cent  increase  annually,  for  a 
period  of  ten  years,  to  be  paid  to  the  said  Helen  M. 
Pancoast  in  case  of  death  by  accident  xmder  the  pro- 
visions of  said  policy;  said  policy  providing  that  in  the 
event  of  death  caused  by  sunstroke  or  freezing,  or  caused 
by  bodily  injuries  of  which  there  exists  no  external,  visible 
contusion  or  wound  upon  the  body  sufficient  to  cause 
death  (accidental  drowning  only  excepted),  or  in  the  event 
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of  death  or  disability  caused  by  hernia  produced  by  ex- 
ternal and  accidental  violence,  the  company  shall  pay 
but  one-half  of  the  amount  otherwise  payable  thereunder 
for  bodily  injuries  covered  thereby. 

3.  That  thereafter  and  on  or  prior  to  the  5th  day  of 
May  m  each  of  the  years  1906,  1907,  1908  and  1909, 
and  prior  to  the  expiration  of  the  said  pohcy  so  issued  as 
aforesaid,  in  consideration  of  the  payment  to  it,  the  said 
defendant,  of  the  further  sum  of  $25.00  in  each  of  said 
years  as  aforesaid,  said  defendant,  by  an  instrument 
in  writing,  executed  on  its  behalf  and  duly  counter- 
signed by  a  duly  authorized  representative  of  the  com- 
pany, for  the  said  valuable  consideration  to  it  in  hand 
paid,  in  terms,  continued  in  force  the  said  policy  of  in- 
surance to  the  5th  day  of  May,  1910,  subject  to  all  the 
terms  and  conditions  of  the  aforesaid  policy;  that  the 
above-named  plaintiff  hereby  refers  to  said  original  policy, 
and  renewals  and  continuance  thereof  above  set  forth,  for 
a  more  full,  complete  and  accurate  description  of  the 
terms  and  conditions  thereof. 

4.  That  heretofore  and  on  the  27th  day  of  Jime,  1909, 
the  said  Samuel  W.  Pancoast  accidentally  died  at  the 
City  of  Olean,  in  the  Coimty  of  Cattaraugus,  State  afore- 
said, and  that  his  death  directly  resulted  from  bodily 
injuries  sustained  wholly  and  exclusively  through  external, 
violent  and  accidental  means;  and  that  his  death  resulted 
from  such  injuries  independently  of  all  other  causes,  and 
said  death  was  caused  wholly  by  bodily  injuries  of  which 
there  existed  no  external,  visible  contusion  or  wound  upon 
the  body  sufficient  to  cause  death. 

5.  That  the  cause  of  the  illness  and  death  of  the  said 
Samuel  W.  Pancoast,  or  the  fact  that  his  illness  and  death 
were  due  to  an  accident,  or  the  fact  that  he  had  sustained 
any  injury  for  which  claim  could  be  made  under  the  said 
policy,  was  not  known  or  ascertained  xmtil  after  his  said 
death,  and  until  after  an  autopsy  had  been  held  and 
performed  on  his  remains,  on  or  about  the  27th  day  of 
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June,  1909;  that  immediately  thereafter,  or  within  two 
days  thereafter,  the  agent  of  the  defendant,  whose  name 
appears  on  the  aforesaid  policy,  was  notified  of  the  death 
of  the  said  Pancoast,  with  full  particulars  of  the  said 
assured's  death  and  of  the  said  injury  which  he  had  sus- 
tained. 

That,  as  plaintiff  is  informed  and  believes,  said  agent 
communicated  the  fact  of  the  death  of  the  said  Pancoast, 
with  full  particulars  of  the  cause  of  the  assured's  death 
and  of  the  injuries  which  he  had  received,  to  the  defendant 
and  its  officers,  and  that  the  defendant  thereafter,  and 
p\u-suant  to  the  said  notice,  investigated  the  facts  and 
circumstances  relating  to  the  injury  and  death  of  the 
said  Pancoast  and  the  claims  of  the  plaintiff  under  the 
said  policy,  and  waived  the  provisions  and  conditions 
of  the  said  policy  requiring  immediate  written  notice  to 
be  given;  that  within  seven  months  after  the  date  of  the 
said  accident  the  defendant  disclaimed  to  this  plaintiff 
any  liability  on  accotmt  of  or  under  the  said  policy  of  in- 
siu'ance  and  repudiated  the  plaintiff's  claim  thereunder, 
upon  the  ground  that  the  policy  was  void,  and  thereby 
waived  any  and  all  provisions  of  the  said  policy  requiring 
affirmative  proofs  of  injury  and  death  to  be  furnished  to 
it  by  the  plaintiff  within  seven  months  from  the  date  of 
accident  and  injury  resulting  in  death. 

6.  That  the  said  insured  duly  complied  and  the  plaintiff 
herein  has  fully  complied  with  and  performed  all  the  con- 
ditions of  the  said  policy  on  his  or  her  part  to  be  per- 
formed under  the  conditions  of  the  said  policy,  and  al- 
though more  than  three  months  have  elapsed  since  the 
furnishing  to  the  defendant  of  affirmative  proof  of  death 
of  said  Samuel  W.  Pancoast,  the  defendant  has  failed 
to  pay  the  sum  of  $2,875.00,  or  any  part  thereof,  which, 
by  the  terms  and  conditions  of  said  policy,  became  due 
and  payable  to  this  plaintiff  before  the  commencement 
of  this  action,  although  payment  of  the  same  has  been 
duly  requested. 
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WhebbforE;  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  Five  Thousand  Eight  Hundred 
and  Seventy-five  Dollars  ($5,875.00),  with  interest  from 
February  7th,  1910,  together  with  the  costs  of  this  action. 

Hastinos  &  Larkin, 
Plaintiff's  Attome3rs, 
Olean,  N.  Y. 
[Verification.] 


Form  No.  12 

Dadrion  and  Findings;  Accident  Insurance;  Death  caused  without 
Visible  Marks  on  the  Body  more  than  Ninety  Days  after  Injury; 
Delayed  Notice;  Claim  by  Beneficiary  named  in  Policy  ^ 

Supreme  Court,  Cattaraugus  Cotmty. 

Helen  M.  Pancoast, 
against 
The  Travelers'  Insurance  Company. 

This  case  having  regularly  come  on  for  trial  before  the 
Hon.  Warren  B.  Hooker  and  a  jury  at  a  Special  Term  of 
this  Court  appointed  to  be  held  at  the  Court  House  in  the 
village  of  Little  Valley,  N.  Y.,  on  the  28th  day  of  Sep- 
tember, 1910,  and  the  parties  having,  pursuant  to  a  stipu- 
lation made  in  open  court,  consented  that  the  issues 
raised  by  the  pleadings  herein  should  be  tried  by  me, 
and  the  said  trial  having  been  held  before  me,  and  argu- 
ments of  counsel  having  been  heard  upon  said  issues,  and 
the  cause  having  been  duly  submitted  to  me  for  decision. 


'From  Pancoast  v.  The  Traveler^  Inswrance  Co.,  207  N.  Y.  699; 
aff'g  without  opinion  146  App.  Div.  885;  130  Supp.  1123  (no  opinion). 
See  arUe,  page  133.   For  complaint  from  this  case,  see  ante,  page  135. 
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and  due  deliberation  having  been  had,  I  decide  and  find  as 
follows: 

1.  That  the  defendant  is  a  foreign  corporation  duly 
organized,  incorporated  and  existing  by  virtue  of  the  laws 
of  the  State  of  Connecticut,  authorized  to  and  transacting 
a  business  in  the  State  of  New  York  as  an  accident  in- 
surance company. 

2.  That  on  the  21st  day  of  November,  1904,  the  de- 
fendant executed  and  delivered  to  Samuel  W.  Pancoast, 
who  was  the  husband  of  the  plaintiff,  its  certain  policy 
of  insurance,  in  writing.  No.  C-41107,  wherein  and 
whereby,  for  a  good  and  valuable  consideration,  it  insured 
the  said  Samuel  W.  Pancoast  against  bodily  injuries  ef- 
fected through  external,  violent  and  accidental  means  in 
the  sum  of  Five  Thousand  Dollars,  with  five  per  cent 
increase  annually  for  the  period  of  ten  years,  the  entire 
sum  to  be  paid  to  the  said  Helen  M.  Pancoast  in  case  of 
death  by  accident  under  the  provisions  of  the  said  policy. 

3.  That  on  the  5th  day  of  May,  1905,  the  defendant 
above  named  duly  issued  its  certain  policy  of  insurance, 
in  writing.  No.  C-41143,  to  the  said  Samuel  W.  Pan- 
coast,  the  husband  of  the  plaintiff  herein,  wherein  and 
whereby,  for  a  good  and  valuable  consideration  to  it  paid, 
it  did  insure  the  said  Samuel  W.  Pancoast  against  bodily 
injuries  effected  through  external,  violent  and  accidental 
means  in  the  smn  of  Five  Thousand  Dollars,  with  five 
per  cent  increase  annually  for  the  period  of  ten  years,  to 
be  paid  to  the  said  Helen  M.  Pancoast  in  case  of  death 
by  accident  under  the  provisions  of  the  said  policy. 

4.  That  both  of  said  policies  of  insurance  contained 
the  foUowing  provision: 

"The  Travelers'  Insurance  Company  of  Hartford,  Connecti- 
cut, in  consideration  of  the  warranties  hereinafter  set  forth,  and 
of  twenty-five  ($25.00)  dollars,  does  hereby  insure  Samuel  W. 
Pancoast  of  Olean,  County  of  Cattaraugus,  State  of  New  York, 
under  Classification  Preferred  0>cing  a  bottle  manufacturer, 
supervisor  only  by  occupation),  for  the  term  of  twelve  months 
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from  (in  each  policy  from  the  date  thereof);  against  bodily 
injuries  effected  through  external,  violent  and  accidental  means 
as  specified  in  the  Schedule  below. 

"  The  principal  sum  of  this  policy  in  the  first  year  is  $5,000.00. 

"With  5%increase  annually  for  ten  years  amoimtsto  $7,500.00. 

"Each  consecutive  full  year's  renewal  of  this  policy  shall  add 
5  per  cent,  to  the  principal  sum  of  the  first  year  until  such  addi- 
tions shall  amount  to  50  per  cent,  and  thenceforth  so  long  as  this 
policy  is  maintained  in  force,  the  insiu'ance  shall  be  for  the  orig- 
inal sums  plus  the 'accumulations  theretofore  granted. 

Part  A.    Schedule  of  Indemnities 

If  any  one  of  the  following  disabilities  shall  result  from  such    In 
injuries  alone  within  ninety  days  from  the  date  of  acci-  ^^^ 
dent,  the  Company  will  pay  in  lieu  of  any  other  indemnity  ment 

For  Loss  of  Life The  Principal  sum. 

In  event  of  death  the  principal  sum  insured  shall  be  paid  to 
Helen  M.  Pancoast  (the  beneficiary),  if  surviving,  otherwise 
to  the  executors,  administrators  or  assigns  of  the  Insured." 

Part  B.    Weekly  Indemnity 

Part  C.    Double  Payments 

And  on  the  second  page  of  the  policies  in  each  case 
are  the  following  provisions: 

Part  D.    *' Special  Payments" 

"  In  the  event  of  death  caused  by  sunstroke  or  freezing,  or 
caused  by  bodily  injuries  of  which  there  exists  no  external  vis- 
ible contusion  or  wound  upon  the  body  sufiicient  to  cause  death 
(accidental  drowning  only  excepted),  or  in  event  of  death  or 
disability  caused  by  hernia  produced  by  external  and  accidental 
violence,  the  Company  shall  pay  but  one-half  of  the  amoimt 
otherwise  payable  hereunder  for  bodily  injuries  covered  hereby, 
anything  to  the  contrary  in  this  policy  notwithstanding,  or" 

Then  follow  other  parts  and  paragraphs  of  the  policy. 

5.  That  at  the  time  of  the  death  of  the  said  Samuel  W. 

Pancoast  as  hereinafter  stated,  both  of  said  policies  of 
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insurance  were  in  full  force  and  efifect  according  to  their 
terms. 

6.  That  on  the  26th  day  of  June,  1909,  the  said  Samuel 
W.  Pancoast  died  at  the  city  of  Olean,  N.  Y. 

7.  That  on  the  afternoon  of  the  1st  day  of  January, 
1909,  Samuel  W.  Pancoast  was  at  the  factory  of  the 
Olean  Glass  Company  in  the  city  of  Olean,  New  York, 
of  which  company  he  was  president,  and  while  he  was 
watching  some  repairs  being  made  to  a*  line  shaft  about 
eight  feet  from  the  floor,  some  object,  either  a  piece  of 
iron  bolt,  a  chisel,  hammer  or  some  other  tool,  fell  from 
the  line  shaft  or  its  support  and  struck  Pancoast  on  the 
left  side  of  the  head,  crushing  in  a  derby  hat  which  he 
wore  at  the  time;  that  the  accident  in  no  way  disabled 
Pancoast  at  the  time  and  he  continued  to  do  his  work 
about  the  factory. 

8.  That  at  the  time  of  the  accident,  and  for  some 
time  prior  thereto,  said  Samuel  W.  Pancoast  had  been 
in  good  health,  but  that  on  the  night  of  the  accident, 
January  1st,  1909,  he  began  to  complain  of  headaches 
and  a  general  feeling  of  illness. 

9.  That  from  the  night  of  January  1st,  1909,  imtil  the 
time  of  his  death,  June  26th,  1909,  the  said  Samuel  W. 
Pancoast  was  in  constant  ill  health,  complaining  of  head- 
ache and  a  general  indisposition;  that  he  made  no  com- 
plaint to  his  physician.  Dr.  J.  E.  K.  Morris,  nor  to  any 
member  of  his  family,  of  having  sustained  any  injury 
to  his  head;  that  this  fact  was  not  brought  to  the  attention 
of  his  physician,  nor  to  the  members  of  his  family,  until 
the  20th  day  of  June,  1909. 

10.  That  the  said  Samuel  W.  Pancoast  died  as  a  result 
of  pressure  upon  the  brain  due  to  a  blood  clot,  and  that 
said  blood  clot  was  caused  by  the  accident  which  happened 
to  him  on  the  1st  day  of  January,  1909. 

11.  That  until  an  autopsy  was  performed  upon  the  body 
of  the  said  Samuel  W.  Pancoast  on  the  night  of  Jime  26th, 
1909,  no  one,  neither  his  physician,  nor  any  member  of 
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his  family,  knew  what  was  the  caus^  of  his  death;  that 
the  said  Samuel  W.  Pancoast  never  complained  to  his 
physician  of  having  received  any  injury  to  his  head  on 
the  1st  day  of  January,  1909,  and  never  ascribed  his  iUness 
to  that  cause. 

12.  That  the  death  of  the  said  Samuel  W.  Pancoast  on 
the  26th  day  of  Jxme,  1909,  was  caused  by  bodily  injuries 
effected  through  external,  violent  and  accidental  means 
on  th^  1st  day  of  "January,  1909,  and  was  the  direct  re- 
sult of  injuries  of  which  there  existed  no  external  visible 
contusion  or  wound  upon  the  body  sufficient  to  cause 
death. 

13,  That  immediate  notice  was  given  to  N.  C.  Jellifif, 
the  agent  of  defendant,  whose  name  appears  upon  each 
of  the  policies  issued  upon  the  life  of  the  said  Pancoast 
and  to  whom  notice  is  directed  to  be  given  as  provided  in 
section  3  of  Part  F  of  each  of  the  said  policies,  and  that 
thereaft^  the  said  Travelers'  Insurance  Company, 
through  its  adjuster,  one  Richardson,  and  its  agent,  N.  C. 
Jelliff,  did  investigate  the  cause  of  the  death  of  the  said 
Samuel  W.  Pancoast  and  the  particulars  of  the  said  ac- 
cident which  he  sustained. 

U.  That  the  said  Richardson  was  an  adjuster  in  the 
employ  of  the  Travelers'  Insurance  Company,  during 
the  month  of  July,  1909;  that  N.  C.  Jellifif  was  in  the 
employ  of  the  Travelers'  Insurance  Company  during  the 
months  of  Jime  and  July,  1909,  and  was  the  agent  whose 
name  appears  upon  the  two  poUcies  issued  to  Samuel  W. 
Pancoast;  that  Conrad  C.  Klee  was  the  manager  of  the 
Bmghamton,  New  York,  office  of  the  Travelers*  Insurance 
Company  during  the  month  of  July,  1909,  and  is  the  person 
who  CQunteiisigned  the  two  policies  issued  to  Samuel  W. 
Panco^t. 

15.  That  after  notice  had  been  given  to  N.  C.  Jelliff 

of  the  happening  of  the  accident  to  Samuel  W.  Pancoast, 

and  his  death  on  June  26th,  1909,  Conrad  C.  Klee,  the 

manager  of  the  Binghamton,  New  York,  office  of  the 

10 
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Travelers'  Insurance  Company  and  the  immediate  superior 
of  N.  C.  Jelliff  j  wrote  a  letter  to  Thomas  H.  Pancoast,  the 
son  of  Helen  M.  Pancoast,  and  who  was  acting  in  his 
mother's  behalf  in  attempting  to  collect  upon  the  policies 
of  insurance,  in  which  the  said  Conrad  C.  Elee  stated  that 
N.  C.  Jelliff  had  informed  him  that  Thomas  H.  Pancoast 
was  desirous  of  obtaining  proofs  of  loss,  and  that  he 
(Conrad  C.  Klee)  had  notified  the  Buffalo,  New  York, 
office  of  the  Travelers'  Insurance  Company,  and  that 
proofs  of  loss  would  be  furnished  and  the  matter  looked 
after  by  that  office.  That  subsequently  the  said  Richard- 
son and  the  said  Jeliff  came  to  Olean,  interviewed  Thomas 
H.  Pancoast  and  his  mother,  Helen  M.  Pancoast,  and  ob- 
tained a  signed  statement  from  either  Thomas  H.  Pancoast 
or  his  mother,  Helen  M.  Pancoast,  which  statement  con- 
tained the  name,  age,  date  of  death  of  the  said  Samuel  W. 
Pancoast  and  the  particulars  in  regard  to  the  accident 
which  he  sustained  on  January  1st,  1909;  that  at  the  same 
time  the  said  Richardson  and  the  said  Jelliff  stated  to  either 
Thomas  H.  Pancoast  or  his  mother,  Helen  M.  Pancoast, 
that  they  (Richardson  and  Jelliff)  would  obtain  the  state- 
ments of  the  witnesses  to  the  accident'and  of  the  physician 
who  attended  Samuel  W.  Pancoast,  and  would  forward 
the  proofs  of  death  to  the  company  at  Hartford,  Con- 
necticut; that  after  the  investigation  made  by  the  said 
Richardson  and  Jelliff  and  the  statement  signed  by  either 
Thomas  H.  Pancoast  or  his  mother,  Helen  M.  Pancoast, 
and  on  the  13th  day  of  July,  1909,  the  said  Conrad  C.  Klee 
and  the  said  N.  C.  Jelliff  both  stated  to  Thomas  H. 
Pancoast  that  the  Travelers'  Insurance  Company  would 
not  pay  under  the  policies  for  the  death  of  Mr.  Pancoast, 
because  there  was  no  liabiUty  on  its  part  imder  the  policies 
for  the  reason  that  death  did  not  result  within  ninety 
days  from  the  date  of  accident. 

16.  That  subsequently,  and  on  the  3d  day  of  January, 
1910,  the  plaintiff  did  furnish  to  the  defendant,  at  its 
home  office  at  Hartford,  Connecticut,  affirmative  proofs 
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of  the  accident  and  injury  resulting  in  the  death  of  Samuel 
W.  Pancoast,  and  that  said  aflSnnative  proofs  were  fur- 
nished within  seven  months  from  the  time  of  the  death 
of  the  said  Samuel  W.  Pancoast  and  within  seven  months 
from  the  tune  of  the  discovery  by  the  said  Helen  M. 
Pancoast  of  the  fact  that  Samuel  W.  Pancoast  had  re- 
ceived an  injury  on  January  1st,  1909,  which  caused  his 
death  on  June  26th,  1909. 

17.  That  such  sum  as  the  plaintiff  is  entitled  to  receive 
under  the  two  policies  of  insurance  was  due  and  payable 
on  the  7th  day  of  February,  1910. 

And  I  do  hereby  make  the  further  findings  of  fact  at 
the  request  of  the  defendant  herein,  as  follows: 

18.  That  on  the  26th  day  of  June,  1909,  one  Samuel 
W.  Pancoast,  a  resident  of  the  city  of  Olean,  County  of 
Cattaraugus,  and  State  of  New  York,  died  at  his  home  m 
said  city. 

19.  That  at  the  time  of  his  death,  he  had  been  ill  the 
greater  portion  of  the  time  between  February  22d,  1909, 
and  the  date  of  his  death. 

20.  That  at  the  time  of  his  death  he  was  carrying  two 
accidental  policies  with  the  defendant,  as  set  forth  and 
described  in  the  complaint. 

21.  That  during  all  of  said  time  he  was  attended  by  one 
Dr.  J.  E.  K.  Morris,  a  physician  of  Olean,  who  was  treat- 
ing him  for  an  infection  of  the  gall  bladder. 

22.  That  on  or  about  June  6th,  or  a  few  days  thereafter, 
the  deceased  was  stricken  with  paralysis  in  his  right  arm. 

23.  That  after  the  paralysis  occurred,  the  attending 
physician,  Dr.  Morris,  changed  his  mind  to  some  extent 
as  to  what  the  trouble  was  with  the  said  Pancoast,  and 
at  the  time  of  his  deatii,  the  said  physician  did  not  know 
from  what  ailment  he  was  suffering. 

24.  That  on  the  27th  day  of  June,  1909,  an  autopsy 
was  held  on  the  body  of  the  said  Pancoast  by  Dr.  Morris 
and  Dr.  AUen  of  the  city  of  Olean,  N.  Y. 

25.  That  at  the  time  of  the  autopsy,  so  far  as  the 
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physicians  who  ma/^e  th|9  same  could  discover,  all  the 
organs  of  the  body  were  nonnal^  and  that  the  only  diffi- 
culty f QyAd  by  the  physicians  was  a  thick  blood  clot  on 
the,  l^t  ^dQ  of  t^e  head,  about  two  inohqs  lo9g  and  one 
and  (Hie-half  inches  wide,  through  which  ran  small  blood 
vessels,  the  same  being  a  red  spot  uppn  or  near  the  brain. 
2&  That  said  so-called  blood  clot  was  sufficient  to  and 
did  produce  the  death  of  the  said  deceased  as  a  result  of 
thp  injury. 

27.  That  on  January  1st,  1909,  at  the  Olean  Glass  Com- 
pany's factory  in  said  city,  of  which  the  plaintiff  ^as 
president  at  that  time,  and  in  one  of  the  buildings  in  said 
factory  whi^:^  workmen  were  repairing  a  bolt  or  pipe,  a 
substsAce  o£  some  character  flew  from  where  the  workman 
were  working  or  a  missile  of  some  kind  dropped  irom  the 
vicinity  of  where  said  workmen  were  pursuing  their  duties 
and  struck  the  deceased  upon  the  head  or  derby  hat  which 
he  was  wearing  at  said  time  in  said  room  where  said  work- 
men were  at  work. 

28.  That  upon  the  evening  of  the  same  da^  of  said 
^eged  accident,  to  wit :  the  1st  day  of  January,  1909,  de- 
ceased called  upon  his  physician.  Dr.  Morris,  and  com- 
plained to  him  of  having  a  headache.  That  Dr.  Morris 
^^eated  him  for  catarrh  and  gave  him  some  other  medicine 
for  headache. 

29.  That  Dr.  Morris  did  not  see  deceased  again  until 
the  Slst  day  of  January,  1909,  at  which  time  deceased 
agaiiU  complained  of  said  headache. 

30.  That  Dr.  Morris  was  again  called  to  see  deceased, 
who  was  confined  to  his  bed,  on  the  22d  day  of  February, 
1909,  and  continued  to  treat  him  up  to  and  U9til  the  time 
ol  Us  death;  the  treatment  being  for  ai^  infection  of  the 
gall  bladder  or  what  is  commonly  called  gall  stones. 

31.  That  diuiipLg  all  of  said  time  the  said  Pancoast 
never  said  anything  to  his  physician  or  any  one  else  re- 
garding the  alleged  accident  at  the  factory,  which  it  is 
claimed  occurred  on  the  1st  day  of  January,  1909, 
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32.  That  the  said  Pancoast  did  not  die  within  ninety 
da3rs  from  the  date  of  said  alleged  accident. 
As  Conclusions  of  Law  I  find: 

1.  That  the  death  of  Samuel  W.  Pancoast  resulted  from 
bodily  injmies  effected  through  ^eternal,  violent  and 
accidental  means;  that  such  injuries  were  sustained  on 
the  1st  day  of  January,  1909,  and  that  he  died  of  injuries 
of  which  there  existed  no  external  visible  contusion  or 
wound  upon  the  body  sufficient  to  cause  death;  that  such 
injuries  caused  the  death  of  said  Samuel  W.  Pancoast  on 
the  26th  day  of  June,  1909. 

2.  That  the  limitation  contained  in  Part  A  of  each  of 
the  policies,  requiring  the  death  or  disability  to  occiu* 
within  ninety  days  from  the  date  of  accident,  does  not 
apply  to  the  provisions  of  paragraph  D. 

3.  That  immediate  notice  was  given  to  the  Travelers' 
Insiirance  Company  by  the  assured,  Helen  M.  Pancoast, 
as  soon  as  she  discovered  that  the  said  Samuel  W.  Pancoast 
had  sustained  an  injury  for  which  claim  could  be  made 
under  the  policies,  and  affirmative  proofs  of  the  accident 
and  injury  resulting  in  the  death  of  Samuel  W.  Pancoast 
were  furnished  to  the  defendant  within  seven  months 
from  the  happening  of  the  said  accident  and  injury  re- 
sulting in  death,  as  required  by  the  provisions  of  sec- 
tion 3  of  Part  F  of  each  of  the  policies. 

4.  That  if  the  affirmative  proofs  of  the  accident  and 
injuiy  so  furnished  by  the  plaintiff  herein  to  the  defendant 
Were  not  a  compliance  with  the  provisions  of  section  3 
of  Part  F  of  each  of  the  said  policies,  then  the  defendant 
has  waived  its  right  to  insist  upon  a  compliance  with  said 
provisions  of  the  policy  by  repudiating  liability  thereunder 
on  the  13th  day  of  July,  1909. 

5.  That  by  virtue  of  the  provisions  of  Part  D  of  the 
said  policies  of  insurance  issued  upon  the  life  of  Samuel  W. 
Pancoast  the  beneficiary,  Helen  M.  Pancoast,  became 
entitled,  after  the  death  of  the  said  Samuel  W.  Pancoast 
on  June  26th,  1909,  and  her  compliance  with  the  provisions 
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thereof,  or  the  waiver  of  compliance  by  the  defendant  as 
above  stated,  to  one-half  of  the  amount  payable  under 
each  of  said  policies  in  case  of  death  resulting  from  an 
accident  within  ninety  days  of  the  happening  thereof. 

6.  That  the  amount  payable  to  the  beneficiary  under 
the  terms  of  each  of  said  policies  is  Three  Thousand  Dol- 
lars, which  is  one-half  of  the  principal  sum,  with  twenty  per 
cent  added  tdr  four  year  renewals  of  each  policy. 

7.  That  the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  sum  of  Six  Thousand  Dollars,  with  interest 
thereon  from  the  7th  day  of  February,  1909,  amounting 
in  all  to  the  date  of  this  report,  to  the  sum  of  Six  Thousand, 
Three  Hundred  and  Thirty-three  Dollars. 

And  the  plaintiff  having  moved  to  amend  the  complaint 
by  changing  the  demand  for  damages  from  Five  Thousand, 
Seven  Hundred  and  Fifty  Dollars  to  Six  Thousand  Dollars, 
I  hereby  grant  said  motion  and  direct  that  the  demand 
for  judgment  in  the  complaint  be  amended  to  read  ''Six 
Thousand  Dollars." 

And  I  hereby  order  and  direct  that  judgment  be  entered 
in  the  above-entitled  action  in  favor  of  the  plaintiff, 
Helen  M.  Pancoast,  and  against  the  defendant.  The 
Travelers'  Insiu*ance  Company,  for  the  smn  of  Six  Thou- 
sand, Three  Hundred  and  Thirty-Three  Dollars,  together 
with  the  costs  of  this  action,  to  be  taxed. 

Dated  January  9th,  1911. 

Warren  B.  Hooker, 
Justice  Supreme  Coiu*t. 
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Douglas  Symmers,  suing  on  his  own  behalf  and  others 
similarly  situated,  Respondent,  v.  Howard  Carroll 
et  al.,  as  Executors  of  John  H;  Starin,  Deceased,  Ap- 
pellants^ 

(207  N.  Y.  632;  aff'g  149  App.  Div.  641;  134  Supp.  170) 

Pleading;  equity;  carriers;  insurance;  carrier  insuring  merchan- 
dise for  account  of  whom  it  may  concern;  action  by  owner  of 
merchandise  when  loss  has  occurred  and  carrier  has  collected 
insurance 

1.  A  common  carrier  by  water,  if  he  so  desires,  may  insure  the 
merchandise  left  in  his  charge  not  only  for  his  own  benefit 
but  also  for  the  benefit  of  the  owners  as  well,  and  when  he  has 
insured  such  merchandise  for  ''account  of  whom  it  may  con- 
cern" and  after  a  loss  has  received  the  proceeds  of  the  policy, 
he  holds  the  money  as  trustee  for  the  owners  of  the  merchan- 
dise and  when,  after  a  loss,  the  carrier  has  been  relieved  by 
decree  of  the  Federal  Courts  from  all  liability  to  the  owners  of 
the  cargo  and  has  collected  the  whole  amount  of  insm-ance  the 
owners  of  the  cargo  may  call  the  carrier  to  account,  and  after 
paying  himself  for  his  own  loss,  the  carrier  must  divide  what 
remains  of  the  insurance  money  among  the  owners  according 
to  their  respective  rights  and  interests. 

2.  In  such  a  case  equity  has  jurisdiction  in  an  action  by  some 
of  the  owners  for  the  benefit  of  all  to  recover  their  proportion- 
ate interests.  It  is  not  necessary  to  allege  in  the  complaint 
that  there  was  any  previous  contract  or  arrangement  between 
the  carrier  and  the  shipper  that  he  should  procure  insurance 
on  their  accoimt,  or  that  they  should  pay  any  part  of  the  in- 
surance premium.  Nor  is  it  necessary  to  all^e  that  the  car- 
rier's loss  did  not  absolve  the  whole  amount  of  the  insurance 
money,  as  that  fact,  as  well  as  the  question  of  other  insur- 
ance of  individual  shippers,  are  matters  for  inquiry  on  the 
accounting. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
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Division  of  the  Supreme  Court  in  the  First  Judicial  De- 
partment, entered  March  15,  1912,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  overrtiling  a  de- 
murrer to  the  complaint. 

Avery  F.  Cushman  and  James  D.  DeweU,  Jr.,  for  ap- 
pellants. 

Henry  E.  Mattison  and  James  Emerson  Carpenter  for 
respondent. 

CUDDEBACK,  J. 

This  action  is  brought  by  the  plaintiff  in  his  own  be- 
half and  in  behalf  of  all  others  similarly  situated.  Prior 
to  December  16,  1904,  John  H.  Starin,  the  defendants' 
testator,  was  the  owner  of  a  steamboat  used  by  him  in 
carrying  merchandise  and  passengers  from  the  city  of 
New  York  in  this  State  to  the  city  of  New  Haven  in 
the  State  of  Connecticut.  On  the  day  mentioned  the 
boat  left  New  York  bound  for  New  Haven  with  a  cargo 
of  general  merchandise,  which  included  merchandise 
owned  and  shipped  by  the  plaintiff's  assignors,  with  the 
freight  charges  paid,  or  agreed  to  be  paid  thereon. 
While  the  steamboat  was  on  Long  Island  Sound  in 
the  course  of  the  voyage,  it  was  burned  to  the  water's 
edge,  and  the  cargo  was  totally  destroyed.  By  a 
decree  of  the  United  States  District  Court  made  imder 
the  Federal  statutes,  it  has  been  adjudged  that  Starin 
was  not  liable  for  the  loss  or  damage  growing  out  of  the 
destiiiction  by  fire  of  the  merchandise  on  the  vessel. 

Before  the  voyage  on  which  the  fire  occurred,  Stiuin 
had  procured  from  the  Home  Insurance  Company  a  policy 
of  insurance  on  the  cargo  which  reads  in  part  as  foSo^s: 

"The  Home  Insiurance  Company,  New  York,  by  this 
policy  of  insurance  *  *  *  does  insure  John  H.  Starin 
as  freighter,  forwarder,  bailee,  common  carrier  or  for 
account  of  whom  it  may  concern,  loss  if  any  payable  to 
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him  or  order,  to  the  ainount  of  $20,000,  on  goods,  wares 
and  merchandise,"  against  loss  by  fire  while  on  board  the 
vessel  so  destroyed. 

After  the  fire  Starin  collected  the  amount  of  the  insur- 
ance, $20,000,  but  refused  to  pay  over  to  the  plaintiff's 
assignors  any  part  thereof,  though  he  had  paid  a  portion 
of  the  moneys  received  to  the  owners  of  other  parts  of  the 
cargo  lost.  The  complaint  also  alleges  that  the  plaintiff 
has  no  knowledge  as  to  the  exact  value  of  the  merchan- 
dise destroyed  by  the  fire,  nor  as  to  the  identity  of  the 
owners,  but  that  such  owners  are  very  numerous,  and 
the  action  is  brought  for  their  benefit  as  well  as  for  the 
benefit  of  the  pliaintiff.  The  demand  for  relief  is  that 
the  defendants  account  for  the  insurance  moneys  collected 
by  Starin  and  pay  over  to  the  plaintiff  and  the  other 
persons  entitled  to  share  therein  their  proportionate 
parts  thereof. 

To  the  complaint  setting  forth  these  facts  the  defend- 
ants demurred  upon  the  groimd  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  by  the  coitft  at  Specifi^l  Term  and  an  inter- 
locutory judgment  to  that  effect  was  entered,  with  leave 
to  the  defendants  to  amend  on  the  usual  terms.  The 
Appellate  Division  affirmed  the  interlocutory  judgment 
and  in  affirming  the  same  certified  that  a  question  of  law 
had  arisen  in  the  case  which  in  its  opinion  ought  to  be 
reviewed  by  the  Court  of  Appeals.  The  question  accord- 
ingly certified  is,  ''Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action?  " 

The  argument  of  the  defendants  is  that  Starin  had  the 
right  as  conmion  carrier  to  insure  the  cargo  for  his  own 
benefit  and  that  he  had  the  right  to  collect  and  retain  the 
amount  of  the  loss  irrespective  of  the  question  whether  he 
was  liable  to  the  owners  of  the  cargo  for  the  damages 
which  they  had  sustained.  The  plaintiff  cites:  Phoenix 
Ins.  Co.  V.  Erie  &  Western  Transportation  Co.,  117  U.  S. 
312;  Baxter  v.  Hartford  Fire  Ins.  Co.,  12  Fed.  Rep.  481; 
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Munich  Assurance  Co.  v.  DodweU  &  Co,  128  Fed.  Rep. 
410. 

These  were  all  cases  wherein  the  common  carrier  had 
been  relieved  by  the  shipper  from  liability  for  loss  occa- 
sioned by  fire.  It  was  held  that  although  reUeved  from 
such  responsibility  the  carrier  remained  liable  for  his  neg- 
ligence and,  therefore,  his  right  to  collect  the  insurance 
moneys  was  not  to  be  determined  after  the  loss  by  inquiry 
whether  he  was  in  fact  liable  to  the  owners  of  the  cargo. 
He  could  insure  himself  against  his  own  negligence  and 
against  the  necessity  of  entering  into  any  inquiry  as  to  his 
negligence.  Here  the  shippers  did  not  release  the  carrier 
from  liability  for  loss  by  fire  and  the  cases  cited  do  not 
apply. 

It  is  also  the  law  that  a  common  carrier  can  if  he  so 
desires  insure  the  goods  left  in  his  charge  not  only  for  his 
own  benefit  but  for  the  benefit  of  the  owners  as  well.' 
{Waring  v.  Indemnity  Fire  Ins.  Co.,  45  N.  Y.  606;  Hagan 
V.  Scottish  Ins.  Co.,  186  U.  S.  423;  Pennefeather  v.  Baltimore 
Steam  Packet  Co.,  58  Fed.  Rep.  481;  Home  Ins.  Co.  v. 
Minneapolis,  St.  Paul,  etc.,  R.  R.  Co.,  71  Minn.  296.) 

In  Waring  v.  Indemnity  Fire  Ins.  Co.  (supra)  the  policy 
of  insurance  covered  oil  owned  by  the  plaintiff,  ''or  held 
in  trust  on  commission,  or  sold,  but  not  removed,  con- 
tained in  bonded  warehouse."  It  was  held  after  loss  that 
the  plaintiff  could  recover  for  himself  and  for  the  benefit 
of  a  vendee  for  oil  sold  but  not  removed  from  the  ware- 
house.   Judge  FoLGER  said: 

''It  is  laid  down  in  broad  terms  that  one  may,  in  his 
own  name,  insure  the  property  of  another  for  the  benefit 
of  the  owner  without  his  previous  authority  or  sanc- 
tion, and  that  it  will  inure  to  the  benefit  of  the  owner 
upon  a  subsequent  adoption  of  it,  even  after  a  loss  has 
occmred"  (p.  611). 

In  Hagan  v.  Scottish  Ins.  Co.  (supra)  the  defendant 
insured  the  plaintiff  Hagan,  "for  account  of  whom  it 
may  concern,"  against  loss  by  fire  on  a  tug,  her  hxill,  etc 
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The  plaintiff  subsequently  sold  a  one-half  interest  in  the 
tug  to  Martin.  After  a  loss  it  was  held  that  the  plaintiff 
could  recover  on  the  policy.    The  court  said : 

"The  words  'on  account  of  whom  it  may  concern'  do 
not  refer  to  those  interested  in  the  policy  simply  at  the 
time  it  was  taken  out.  The  terms  refer  to  the  future.  It 
is  not  a  question  of  the  persons  concerned  when  it  is  taken 
out,  but  of  those  who  may  be  concerned  when  the  loss 
may  occur,  and  who  were  within  the  contemplation  of  him 
who  took  out  the  insurance  at  the  time  he  did  so.  It  is 
on  accoimt  of  those  who  in  the  future,  at  the  time  of  the 
happening  of  a  loss,  have  the  insurable  interest  and  in 
regard  to  whom  the  policy  will  be  applied.  We  think 
this  the  common  sense  interpretation  of  the  language 
used  and  that  it  is  justified  and  required  by  the  au- 
thorities ♦  *  *  "  (p.  433). 

When  the  carrier  receives  the  proceeds  of  the  policy  of 
insurance,  for  account  of  whom  it  may  concern,  he  holds 
the  money  as  trustee  for  those  concerned. 

No  particular  words  are  necessary  to  create  a  trust. 
Trust  relations  will  be  implied  when  it  appears  that  such 
was  the  intention  of  the  parties  and  when  the  nature  of 
the  transaction  is  such  as  to  justify  or  require  it.  (Hoff- 
man House  V.  Foote,  172  N.  Y.  348.) 

A  person  with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another  is  a  trustee  of  an  express 
trust  within  the  meaning  of  the  provisions  of  the  Code  of 
Civil  Procedure  (§  449).  It  was  so  held  in  Duncan  v. 
China  Mubaal  Ins.  Co.,  129  N.  Y.  237,  which  was  an 
action  on  a  policy  of  insurance  issued  by  the  defendant  to 
the  plaintiff  on  accoimt  of  whom  it  may  concern. 

Starin  in  this  case,  having  been  relieved  by  the  decree 
of  the  Federal  courts  from  all  liability  to  the  owners  of 
the  cargo  for  their  loss  by  fire,  could  not  collect  the 
amoimt  of  the  loss  on  their  property  beyond  the  extent 
of  his  charges,  except  as  trustee.  It  is  held  in  Home  Ins. 
Co.  V.  Minneapolisj  St.  Paul,  etc.,  R.  R.  Co.  (supra)  that 
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though  a  carrier  has  no  pecuniary  interest  in  the  goods 
in  his  possession  and  is  not  liable  for  their  loss  by  fire, 
he  may  insure  them  as  ''his  otm  or  held  in  trust  by  him/' 
and  in  case  of  loss  may  recover  in  his  own  name,  holding 
all  in  excess  of  his  own  claim  in  trust  for  the  shipper. 

If  Starin  held  the  insurance  moneys  as  trustee  then  the 
owners  of  the  cargo  here  represented  by  the  plaihtifF  had 
the  right  to  call  him  to  accoimt,  and  it  was  his  duty  to 
state  his  account  and  prove  the  items  of  his  loss.  (Kliger 
V.  Roaenfeld,  120  App.  Div.  396,  105  Supp.  214.)  It  was 
his  further  duty,  after  paying  himself,  to  divide  what  re- 
mained of  the  insurance  money  among  the  owners  of  the 
cargo  according  to  their  respective  rights  and  interest. 

It  is  held  in  Pennefeather  v.  Baltimore  Steam  Packet 
Co.  (supra)  that  where  a  carrier  secures  insurance  on 
goods  belonging  to  numerous  owners  for  their  benefit  as 
well  as  his  own,  and  the  goods  being  destroyed,  collects 
the  entire  amoimt  of  the  insurance,  equity  has  jurisdic- 
tion on  the  ground  of  avoiding  a  multiplicity  of  suits 
and  the  difficulty  of  making  a  proper  apportionment, 
of  a  suit  by  some  of  the  owners  for  the  benefit  of  all  who 
might  join  to  recover  their  proportional  interests  therein. 

Within  the  doctrine  of  the  cases  cited  it  was  not  neces- 
sary to  allege  in  the  complaint,  as  the  defendant  con- 
tends, that  there  was  any  previous  contract  or  arrange- 
ment between  the  carrier  and  the  shippers  that  he  should 
prociu*e  insiu'ance  on  their  account  or  that  they  should 
pay  any  part  of  the  insurance  premiimi.  It  is  sufficient 
if  he  intended  to  insure  their  interests  in  the  cargo  for 
their  benefit  and  such  intention  is  established  by  the  words 
in  the  policy  "for  accoimt  of  whom  it  may  concern." 
Fiui^hermore  it  was  not  necessary  to  allege  that  the  carrier's 
loss  did  not  absorb  the  whole  amoimt  of  the  insurance 
moneys,  as  the  fact,  whatever  it  may  be,  would  be  brought 
out  on  an  accoimting. 

It  does  not  appear  from  the  complaint  that  any  of  the 
shippers  had  taken  out  insurance  for  their  own  benefit  or 
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that  the  i>olicy  issued  to  the  earner  contained  any  pro- 
visions that  would  be  applicable  if  there  was  other  insur- 
ance on  the  cargo.  If  there  was  other  insurance  obtained 
by  aoy  individual  shipper  that  might  affect  the  amount 
of  his  recovery.  These  matters  would  also  be  a  proper 
subject  of  inquiry  on  the  accounting  with  all  other  facts 
touching  the  rights  of  any  of  the  parties  to  share  in  the 
insurance  moneys. 

The  question  certified  should  be  answered  in  the  affirma- 
tive,  and  the  order  appealed  from  aflSrmed;  with  costs. 

CuUiEN;  Ch.  J.,  Gray,  Werner,  Collin  and  Miller, 
JJ.,  concm:;  Hiscock,  J.,  absent. 
Order  affirmed. 
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Complftint;  Carriers;  losiirance;  Action  by  Shipper  against  Carrier 
to  Recover  Portion  of  Insurance  (after  loss)  which  the  Carrier 
had  Placed  on  Merchandise  "  For  Account  of  Whom  it  may  Con- 
cern "1 

Supreme  Court,  New  York  County. 

Douglas  SymmerSy  sumg  on  his 
own  behalf,  and  m  behalf  of  all 
other  persons  sunilarly  situated 
who  may  come  m  and  contribute 
to  the  expenses  of  this  action, 

Plamtiflf, 
against 
John  H.  Starin^ 

Defendant. 

The  plaii^tiff  herein,  suing  in  behalf  of  himself  and  of  all 
others  similarly  situated  who  may  come  m  and  contribute 


1  From  Symmers  v.  CarroU,  207  N.  Y.  632;  afiE'g  149  App,  Div.  641; 
IMSupp.  170.   See  anie,  page  151. 

The  original  defeadant,  John  H.  Siarin,  died  after  the  action  was 
b^^im  and  Howard  Carroll  et  oLf  were  substituted  as  executors. 
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to  the  expenses  of  this  action,  presents  this,  his  amended 
complaint;  against  John  H.  Starin,  and  complains  and 
alleges  as  follows: 

First:  Upon  infonnation  and  belief  that  at  all  the 
times  hereinafter  mentioned  Moses  Fox,  Jacob  L.  Fox, 
Morris  F.  Marks  and  Moses  Stem  were  co-partners  in 
business  in  the  town  and  coimty  of  Hartford,  State  of 
Connecticut,  under  the  firm  name  and  style  of  G.  Fox  & 
Company. 

Second:  Upon  information  and  belief  that  at  all  the 
times  hereinafter  mentioned  the  Hoyt  Beef  &  Produce 
Company  was  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Connecticut,  and  engaged  in 
business  in  the  town  and  county  of  New  Haven,  State  of 
Connecticut. 

Third:  Upon  information  and  belief  that  at  all  the 
times  hereinafter  mentioned  the  Edw.  Malley  Company 
was  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Connecticut,  and  doing 
business  in  the  town  and  coimty  of  New  Haven  in  said 
State. 

Fourth:  Upon  infonnation  and  belief  that  prior  to 
and  on  the  16th  and  17th  days  of  December,  1904,  the 
defendant  was  the  sole  owner  of  the  steamer  "Glen 
Island,"  and  used  and  employed  said  steamer  in  the  car- 
riage of  merchandise  and  passengers  between  the  Port 
of  New  York,  State  of  New  York,  and  the  port  of  New 
Haven,  State  of  Connecticut. 

Fifth:  Upon  information  and  belief  that  on  or  about 
the  16th  day  of  December,  1904,  the  said  steamer  "Glen 
Island"  left  Pier  13,  North  River,  in  the  port  of  New 
York,  bound  to  the  port  of  New  Haven  by  way  of  Long 
Island  Soimd,  having  on  board  a  cargo  of  general  mer- 
chandise, part  of  which,  to  the  value  of  $1,139.75  was 
owned  by  and  consigned  to  the  said  Hoyt  Beef  and  Prod- 
uce Company,  and  another  part  of  which  to  the  value 
of  $669.86  was  owned  by  and  consigned  to  the  said  Edw. 
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Malley  Company,  and  still  another  part  of  which  to  the 
value  of  $1;832.45  was  owned  by  and  was  consigned  to 
said  G.  Fox  &  Company,  all  of  which  merchandise  was  in 
possession  of  and  in  process  of  transportation  by  the  de- 
fendant at  a  rate  of  freight  paid  or  agreed  to  be  paid  there- 
for from  the  port  of  New  York  to  the  port  of  New  Haven, 
aforesaid,  by  way  of  Long  Island  Sound. 

Sixth:  Upon  information  and  beUef  that  in  the  course 
of  said  transportation  and  on  or  about  the  17th  day  of 
December,  1904,  said  steamer  "Glen  Island''  while  in 
Long  Island  Soimd  was  burned  to  the  water's  edge  and 
almost  totally  destroyed,  and  the  merchandise  laden  on 
board  said  steamer,  including  the  portion  thereof  belong- 
ing to  the  said  Hoyt  Beef  &  Produce  Company,  The  Edw. 
Malley  Company,  and  G.  Fox  &  Company,  as  aforesaid, 
was  entirely  burned  and  destroyed. 

Seventh:  That  the  fire  mentioned  in  the  foregoing 
sixth  paragraph  of  this  amended  complaint  was  not  caused 
by  the  design  or  neglect  of  the  defendant. 

Eighth:  That  prior  to  the  said  voyage  and  fire  the 
defendant  herein  had  procured  to  be  issued  by  the  Home 
Insurance  Company  of  New  York,  a  corporation  engaged 
in  the  business  of  fire  and  marine  insurance,  its  certain 
policy  of  insurance  whereby  said  The  Home  Insurance 
Company  for  value  received  did  insure  the  said  defendant 
"as  freighter,  forwarder,  bailee,  common  carrier,  or  for 
account  of  whom  it  may  concern,"  loss,  if  any,  payable  to 
said  defendant  or  order  in  the  sum  of  $20,000  on  goods, 
wares  and  merchandise,  including  live  stock  and  baggage 
while  on  board  the  vessel  known  as  the  "John  H.  Starin," 
owned  by  the  defendant,  against  all  loss,  damage  det- 
riment or  hurt  by  fire,  and  any  and  all  the  other  risks, 
perils  and  dangers  incident  to  and  consequent  upon  the 
use  and  navigation  of  the  waters  of  Long  Island  Sound, 
among  other  waters  named  in  said  policy  and  that  in 
and  by  the  terms  of  the  said  policy  of  insurance  de- 
fendant was  "privileged  to  substitute  other  vessels  of 


160  Symmers  v.  Cabboll 

Complaint 

same  class  upon  the  approval  in  writing"  of  said  in- 
surance company. 

Ninth:  That  the  said  policy  of  insurance  referred  to  in 
the  eighth  paragraph  of  this  amended  complaint  con- 
tained the  following : 

''The  Home  Insurance  Company,  New  York,  by  this 
policy  of  insurance  *  *  *  does  insure  John  H.  Starin,  as 
freighter,  forwarder,  bailee,  common-carrier,  or  for  ac- 
count of  whom  it  may  concern;  loss,  if  any,  payable  to 
him  or  order  to  the  amount  of  $20,000  on  goods,  wares 
and  merchandise,  including  Uve  stock  and  baggage  while 
on  board  the  following  vessels:  'John  H.  Starin,'  against 
all  loss,  damage  detriment  or  hurt  by  fire,  and  any  and  all 
the  other  risks,  perils  and  dangers  incident  to  and  conse- 
quent upon  the  use  and  navigation  of  the  waters  of  the 
port,  bays  and  harbors  of  New  York,  East  and  North  or 
Hudson  Rivers,  inland  waters  of  New  York,  New  Jersey, 
Long  Island  Sound  and  all  waters  adjacent  or  tributary 
to  any  of  the  above  waters.  Privileged  to  substitute  otj^er 
vessels  of  same  class  upon  the  approval  in  writing  of  this 
insurance  company.  *  *  * 

"It  is  the  intent  of  these  insiu'ers  to  fully  indemnify  the 
assured  for  all  general  average,  charges  and  salvage  ex- 
penses, and  loss,  damage  detriment  of  hurt  to  said  prop- 
erty, but  in  no  case  shall  this  company  be  liable  under 
this  policy  for  a  greater  amount  than  the  siuns  insm^  in 
this  policy  *  *  *  loss  limited  to  $20,000  by  any  one  vessel 
at  any  one  time.  *  *  *  This  insurance  covers  cargoes  on 
and  /  or  under  deck." 

Tenth  :  That  thereafter  and  before  the  commencement 

*  > 

of  the  voyage  of  said  steamer  "Glen  Island"  referred  to  in 
the  fifth  paragraph  of  this  amended  complaint  said  steamer 
"  Glen  Island"  ia  accordance  with  the  privilege  granted  de- 
fendant by  the  said  poUcy  of  insurance  was  substituted  in 
the  place  of  the  said  vessel  "John  H.  Starin,"  and  said  in- 
surance was  in  full  force  and  effect  at  the  time  of  said  fire 
and  the  burning  of  said  merchandise,  as  aforesaid. 
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EuBVENTfi:  That  dt  the  time  of  the  procuring  of  said 
insurance  by  defendant,  as  aforesaid,  it  was  the  intention 
of  said  defendant  to  procure  insurance  not  only  as  common 
carrier  but  as  bailee  of,  and  for  the  benefit  of  the  owners 
of  any  and  all  goods  that  might  thereafter,  during  the  term 
of  said  pohcy,  be  in  his  possession  on  board  said  vessel 
"John  H.  Starin"  or  such  other  vessfel  as  might  from  time 
to  time  in  the  running  of  said  policy  be  substituted  for 
said  vessel  "John  H.  Starin." 

TwBiiFTH :  Thereafter  and  or  about  the  18th  of  January, 
1905,  defendant  herein  instituted  proceedings  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District 
of  New  York  for  limitation  of  and  exemption  from  lia- 
bility as  owner  of  said  steamer  "Glen  Island,"  and  for 
other  relief,  under  and  pursuant  to  the  provisions  of 
§§  4282,  4283,  4284  and  4285  of  the  Revised  Statutes  of 
the  United  States  and  the  statutes  amendatory  thereof 
and  supplemental  thereto,  and  such  steps  were  therestfter 
taken  in  such  proceedings  that  a  final  decree  was  there- 
after, and  on  or  about  the  17th  day  of  May,  1906,  entered 
in  the  said  proceedings  in  the  said  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York, 
finaDy  adjudging  and  decreemg  that  the  said  fire  and  the 
destruction  of  said  merchandise  was  not  due  to  any  design, 
fault  or  neglect  of  the  defendant  herein,  and  that  defend- 
ant was  not  liable  for  the  loss,  destruction,  damage  or 
injury  growing  out  of  the  loss  by  fire  of  the  said  steamer 
''Glen  Island"  and  her  cargo,  as  aforesaid,  all  of  which 
will  more  fully  appear  on  inspection  of  said  Final  Decree, 
or  an  exenqdified  or  agreed  copy  th^eof  to  which  refer- 
ence on  the  trial  hereof  is  prayed. 

Tsi^nsENTH:  Upon  information  and  belief  that  after 
the  s&id  filre  and  burning  of  said  merchandise  the  defend- 
ant collected  from  said  insmrance  company  the  amoimt 
of  said  policy,  to  wit :  the  smn  of  $20,000  for  accoimt  of  the 
owners  of  said  cargo  so  burned  as  aforesaid. 

Foxtrteenth:  Upon  information  and  belief  defendant 
11 
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has  paid  out  a  portion  of  said  insurance  moneys  so  col- 
lected by  him,  as  aforesaid,  to  other  owners  of  merchandise 
destroyed  by  the  said  fire,  situated  the  same  as  the  said 
The  Hoyt  Beef  &  Produce  Company,  the  Edw.  Malley  Co. 
and  G.  Fox  &  Co.,  but  has  refused  to  pay  said  last  men- 
tioned persons  their  pro  rata  share  of  said  money  collected 
by  the  defendant,  as  aforesaid,  although  payment  thereof 
has  been  duly  demanded. 

Fifteenth:  That  before  the  commencement  of  this 
action  the  said  persons  above  named,  to  wit:  The  Hoyt 
Beef  &  Produce  Company,  The  Edw.  Malley  Company 
and  G.  Fox  Company  severally  duly  assigned  their  respec- 
tive claims,  as  aforesaid  to  the  plaintiff  herein. 

Sixteenth:  Plaintiff  has  no  knowledge  nor  any  in- 
formation suflBicient  to  form  a  belief  as  to,  and  therefore 
is  unable  to  state  the  exact  value  of  the  merchandise 
destroyed  by  the  fire  aforesaid,  nor  has  plaintiff  any 
knowledge  or  any  information  sufficient  to  form  a  belief 
as  to  the  identity  of  the  other  owners  of  goods  and  mer- 
chandise laden  on  board  said  steamer  ''Glen  Island," 
as  aforesaid,  and  destroyed  by  said  fire,  but  upon  informa- 
tion and  belief  alleges  that  they  are  very  niunerous. 

Wherefore  plaintiff  prays  that  defendant  may  be 
directed  to  account  for  and  pay  over  to  the  plaintiff,  and 
to  the  other  persons  entitled  to  share  therein,  their  re- 
spective and  proportionate  shares  of  said  insurance  money 
collected,  as  aforesaid,  with  interest  and  costs,  and  that 
plaintiff  may  have  such  other  and  further  relief  as  may  be 
just. 

Carpenter,  Park  &  Stmmers, 
Attorneys  for  Plaintiff, 
79  WaU  Street, 
New  York  City. 
[Verification.] 
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Opinion  of  the  Court 


Maurice  Deiches,  Plaintiff,  v.  LaFrance  Copper 

Company,  Defendant.  ^ 

(Supreme  Covat,  N.  Y.  Special  Term,  Part  I,  March  25,  1912) 

Pleading;  complaint;  demurrer;  corporations;  action  for  sequestra- 
tion against  domestic  corporation  by  receiver  of  foreign  corpora- 
tion under  §  100  of  the  General  Corporation  Law  > 

1.  In  a  suit  under  §  100  of  the  General  Corporation  Law,  for  the 
sequestration  of  the  property  of  a  domestic  corporation,  in  an 
action  by  a  receiver  of  a  foreign  corporation,  it  is  not  neces- 
sary to  allege  in  the  complaint  that  the  defendant  has,  or  ever 
had,  any  property  within  the  State  of  New  York,  where  it 
appears  on  the  face  of  the  complaint  that  a  final  judgment  for 
a  sum  of  money  has  been  rendered  against  the  defendant  cor- 
poration and  that  execution  was  issued  to  the  sheriff  of  the 
county  where  the  corporation  transacts  its  general  business 
and  has  been  returned  unsatisfied. 

Demurrer  to  complaint. 
Overruled. 

LexoWy  MadceUar  &  Wells  for  the  plaintiff. 

Stanchfield  &  Levy  for  the  defendant. 

Platzek,  J.: 

The  essential  averments  constituting  a  cause  of  action 
are  sufficiently  set  out  in  the  complaint  demurred  to.  The 
relief  demanded  in  the  complaint  is  that  the  property 
of  the  defendant,  a  domestic  corporation,  be  sequestered. 

1  For  complaint  from  this  case  see  pasty  page  164. 

The  suit  was  subsequently  tried  before  Mr.  Justice  Gerabd  at 
Special  Term,  Part  3,  New  York  Coimty,  and  resulted  in  a  judgment 
in  favor  of  the  plaintiff. 

*  Section  100  of  the  General  Corporation  Law  does  not  apply  to 
fordgn  corporations.  Matter  of  Meyer  v.  Consolidated  Ice  Co.,  132 
App.  Div.  265;  116  Supp.  906;  aff'd  196  N.  Y.  471;  Dreyfus  &  Co.  v. 
iSeafe  &  Co.,  37  App.  Div.  351 ;  55  Supp.  1111. 
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It  appears  on  the  face  of  the  complamt  that  a  final  judg- 
ment for  a  sum  of  money  has  been  rendered  agamst  the 
defendant  corporation  and  that  execution  was  issued  to 
the  county  where*  the  corporation  transacts  its  general 
business  and  haa  been  returned  uAsati^ed.  It  is  urged 
in  favor  of  the  demurrer  that  the  omission  to  all^e  in  the 
complaint  that  the  defendant  corporatioil  has  or  e1r&  had 
property  within  the  State  of  New  Ywk  is  fatal  to  the  cause 
of  action  attempted  to  be  pleaded.  From  a  reading  of 
the  statute  upon  which  this  action  is  predicated  it  is 
apparent  that  the  omitted  allegation  is  not  fatal.  This 
is  a  statutory  action  based  on  §  100  of  the  Getieiul  Corpom- 
tion  Law,  and  the  complaint  demurred  to  states  aU  the 
essential  facts  required  by  said  sectioil  of  the  statute. 
The  demurrer  is  oveiruled  and  plaintiff's  motion  granted, 
with  costs,  with  leave  to  defendant  to  withdraw  tiie  de- 
murrer and  plead  over  on  payment  of  costs. 


Form  No. 


Complaint;  Sequestration  against  Domestic  Corporation  by  Re- 
ceiver of  Forelgii  CotpoMlion  under  $  loa  of  tUe  Oenend  Cor- 
poration Law  ^ 

Supreme  Coiui},  New  York  County. 


Maurice  Deiches,  Ancillary  Re- 
ceiver of  the  ^tna  Indem- 
nity Company  of  Hartford, 
Connecticut, 

Plaintiff, 
against 
LaFrance  Copper  Company, 

Defendant. 


•^  • 


The  plaintiff,  by  Lexow,  Mackellar  &  Wells,  his  attor- 
neys, complains  of  the  defendant  and  allegies: 

'  From  Deiches  v.  LaFrand&Cft^ppet  Ca.y  seeanCe;  pUge  103. 
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f^ssT:  Tln^t  h^;eto£aie  eod  on  or  about  the  9th  day 
of  Jaauary,  1911,  m  aa  action  brought  by  Charles  L 
Brooks  agaiivst  The  iBtua  Indenmity  Company  in  the 
Supreme  Court  of  the  State  of  New  York,  in  New  York 
County,  the  aboveHoamed  phuntiff  was  duly  appointed 
Ancillary  Receiver  of  the  above-named.  The  iEtna  In- 
demnity Company,  by  an  order  of  this  Court,  dated 
January  9, 1911,  and  duly  entered  in  the  office  of  the  Clerk 
of  the  County  of  New  York  on  the  same  day, 

.8£CONi>:  That  plaintiff  duly  qualified  as  Beoeiver, 
and  in  compUanoe  with  the  terms  of  said  order,  on  the 
9th  day  of  January,  1911,  executed  and  acknowledged 
in  the  usual  form  and  filed  with  the  Clerk  of  the  County 
of  N«¥  York,  a  bond  to  <he  People  of  the  State  of  New 
York,  in  the  penal  sum  of  Fifty  thousand  Dollars  (S50,000) 
with  sufficirait  sureties  as  required  by  law  conditioned  upon 
the  faithful  dischai^  of  plaintiff's  duties  as  such  Receiver 
and  upon  plaintiff's  duly  accounting  for  all  the  moneys 
and  property  of  every  kind  received  by  him  as  such  re- 
ceive which  said  bond  was  approved  on  January  9, 1911, 
by  the  Hon.  Alfred  R.  Page,  one  of  the  Justices  of  the 
Supreme  Court  of  the  State  of  New  York. 

Thir]>:  That  at  a  Special  Term  of  the  Supreme  Court 
for  the  County  of  New  York,  on  January  9, 1911,  an  order 
was  duly  entered  in  the  aforesaid  action,  brought  by 
Charles  I.  Brooks  against  The  ^tna  Indemnity  Com- 
i^any,  whereby  plaintiff  was  given  full  power  and  author- 
ity to  demand,  sue  for,  collect,  receive  and  take  into  his 
possession,  all  the  goods  and  chattels,  ri^ts  and  credits, 
moneys  and  effects,  lands  and  tenements,  bo<ds:s,  papers, 
bills,  choses  in  action,  notes,  and  property  of  every  de- 
scription belonging  to  The  ^tna  Indemnity  Company  in 
the  State  of  New  York. 

FouBis:  That  The  ^tna  Indemnity  Company  is  a 
foreign  c<xp(»*ation  duly  oreated  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Connecticut  and  duly 
licensed  under  the  laws  of  the  State  of  New  York  to  carry 
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on  business  in  this  State,  and  having  its  principal  office 
for  the  transaction  of  such  business,  at  No.  68  William 
Street,  in  the  Borough  of  Manhattan,  City,  County  and 
State  of  New  York. 

Fifth  :  That  the  defendant,  the  LaFrance  Copper  Com- 
pany, is  and  for  more  than  three  years  before  the  re- 
covery of  the  judgment  herein  mentioned,  was  a  domestic 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  and  its 
general  business  is  transacted  and  its  principal  office  is 
and  was  at  the  time  of  the  commencement  of  this  action 
located  at  New  York  City,  in  the  County  of  New 
York. 

Sixth:  That  on  and  prior  to  January  20,  1909,  the  de- 
fendant was  indebted  to  The  Mina,  Indenmity  Company 
in  the  simi  of  Nine  Thousand  Seven  Hundred  and  Fifty 
Dollars  ($9,750)  with  interest  thereon  from  July  1, 1908, 
for  unpaid  negotiable  coupons  made  by  the  defendant  in 
connection  with  certain  of  its  negotiable  bonds,  of  which 
The  iEtna  Indemnity  Company  was  a  lawful  owner  and 
holder,  and  which  the  defendant  refused  to  pay,  though 
the  same  was  due. 

Seventh  :  That  thereafter  The  ^tna  Indemnity  Com- 
pany commenced  an  action  against  the  defendant  to  col- 
lect the  amounts  due  on  said  coupons,  together  with  the 
interest  thereon,,  and  on  the  1st  day  of  July,  1910,  The 
iEtna  Indemnity  Company  duly  recovered  a  judgment 
against  the  said  defendant  in  the  Supreme  Court,  New 
York  Coimty,  for  the  siun  of  $11,116.08,  which  judgment 
was  duly  filed  and  docketed  in  the  office  of  the  Clerk  of 
the  County  of  New  York,  on  the  1st  day  of  July,  1910. 

Eighth:  That  execution  on  said  judgment  against  said 
defendant  was  duly  issued  to  the  Sheriff  of  the  County 
of  New  York  where  defendant  transacts  its  general  busi- 
ness and  has  its  principal  office  as  aforesaid,  on  the  5th 
day  of  July,  1910,  and  that  said  execution  has  been  re- 
turned wholly  imsatisfied. 


HoRST  V.  Fidelity  Warehouse  Co.  167 

Statement  of  the  Case 


Ninth:  That  said  judgment  and  the  claim  therefor 
remain  wholly  mipaid. 
Wherefore  plaintiff  demands  judgment: 

1.  That  the  property  of  the  said  defendant  corporation 
be  sequestered. 

2.  That  the  property  of  the  defendant  and  the  pro- 
ceeds thereof  be  justly  and  fairly  distributed  among  the 
fair  and  honest  creditors  of  the  defendant,  including  the 
plaintiff,  in  the  order  and  in  the  proportions  prescribed  by 
law  in  case  of  the  voluntary  dissolution  of  a  corporation. 

3.  That  a  receiver  of  the  property  and  effects  of  the 
said  defendant  corporation  may  be  appointed  pursuant 
to  law,  with  the  usual  powers  and  authority  conferred 
upon  receivers  in  such  cases. 

4.  That  the  plaintiff  have  such  other  and  further  relief 
in  the  premises  as  may  be  just. 

Lexow,  Mackellar  &  "Wells, 
Attorneys  for  Plaintiffs, 
43  Cedar  Street, 
Borough  of  Manhattan, 
New  York  City. 
[Verification:] 


Paul  R.  G.  Horst,  Respondent,  v.  Fidelity  Warehouse 

Company,  Appellant.^ 

(207  N.  Y.  712,  aff'g  without  opinion  142  App.  Div.  937;  127  Supp. 

1125,  no  opinion) 

Warehouseman;  damages  caused  by  rats  to  hops  stored  with  de- 
fendant as  warehouseman 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 

^  For  complaint  from  this  case  see  post,  page  168.    For  charge  of 
trial  judge,  see  podj  page  169. 
For  complaint  in  action  against  warehouseman  for  damage  to  furs  on 


168  H0R8T  V.  FlDSLmr  WAB£HOn3E  Co. 

Complaint 

entered  February  3,  1911,  affiryning  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

Charles  Harris  Luscamb  for  appellant. 
George  A.  Strong  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Wsbnbb,  Hsscock, 
CoLLiNy  CuDDBBACK  and  Miller,  JJ. 


Fonn  No.  16 


Conqikint;  Warehotiseman;  Damages  Caused  hj  SfUa  to  Bo|S 
Stored  with  Defendant  as  WarehottsemaA  ^ 

Supreme  Court,  New  York  Coimty. 


i 


Paul  R.  G.  Horst, 

Plaintiff, 
against 
Fidelity  Warehouse  Company, 

Defendant. 

Plaintiff  by  this  complaint  alleges: 

Fib3t:  The  plaintiff  is  a  resident  of  the  City  and  State 
of  New  York.  Defendant  is  a  domestic  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York. 


storage,  from  Herzig  v.  New  York  Cold  Storage  Co.,  115  App.  Div.  40; 
100  Supp.  603,  see  2  Bradbury's  Forms  of  Pl.  1211. 

For  complaint  in  action  against  warehouseman  for  failure  to  main- 
tain temperature  sufficient  to  preserve  eggs,  from  Sutherland  y.  Albany 
Cold  Storage  &  Warehouse  Co.,  171  N.  Y.  269,  see  2  Bradbort's  Fobus 
OF  Pl.  1212. 

1  From  Horst  v.  Fidelity  Warehouse  Co.,  207  N.  Y.  712;  afiPg  with- 
out opinion  142  App.  Div.  937;  127  Supp.  1125,  no  opinion.  See 
ante,  page  167;  for  charge  of  trial  judge,  see  post,  page  169. 
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Second:  On  or  «kbout  the  1st  day  of  November,  1907, 
plaintiff  made  a  contract  with  the  defendant  fpr  the 
storage  of  hops  belonging  to  plaintiff  in  defendant's 
wardiouse  in  the  City  of  New  York,  in  and  by  which  it 
was  agreed  that  the  defendant  should  exerdse  all  proper 
and  reasonable  care  in  and  about  the  safe  storage  pf  @aid 
hops. 

Third:  Thereafter  the  plaintiff  delivered  a  large  quan- 
tity, to  wit,  between  thirteen  and  fourteen  hundred  bales 
of  hops,  to  the  defendant,  tmder  and  pursuant  to  tiie  con- 
tract aforesaid,  but  the  defendant  failed  and  neglected 
to  use  proper  and  reasonable  care  in  and  about  the  safe 
storage  of  same,  and  thereby  allowed  the  hops  to  be 
greatly  injured  by  rats  and  mice,  to  the  plaintiff's  dam- 
age in  at  least  the  sum  of  Two  thousand  (S2,000.00) 
dollars,  which  said  amount,  although  duly  demanded  of 
the  defendant,  it  has  n^eoted  and  refused  to  pay,  or 
any  part  thereof. 

Wherbfobe,  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  Two  thousand  dollars^  with  in- 
terest from  the  1st  day  of  November,  One  thousand  nine 
hundred  and  seven. 

DusR,  Strong  &  Whttehead, 
Attorneys  for  Plaintiff, 
No.  43  Wall  Street, 
Borough  of  Manhattan, 
New  York  City. 

[Verificatiori*] 

charge  ^ 

HE}n>RicK;  J. : 

Gentlemen  of  the  Jury:  This  action  is  brought  by  the 
plaintiff,  Paul  R.  G.  Horst,  against  the  defendant  Fidelity 
Warehouse  Company,  to  recover  damages  which  he  claims 

'  FrcNn  Harst  v.  Fidelity  Warehouse  Co.,  207  N.  Y.  712;  aefif'g  without 
OfHiiion  142  App.  Div.  937;  127  Supp.  1125,  no  opinion.  See  ante, 
paf^  167;  fos  complaint  from  this  case,  see  arUCj  page  168. 
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the  defendant,  and  I  correct  any  other  escpresmon  in  my 
charge  which  may  be  at  variance  with  that  view. 

Mr.  Steams:  I  have  the  following  requests  to  charge, 
your  Honor: 

The  defendant  is  a  warehouse  man  and  as  such  was  in 
law  boimd  to  exercise  the  same  care  in  protecting  plaintiff's 
property  from  injury  that  a  reasonable  man 

The  Court:  I  have  so  charged  them.  Point  out  any- 
thing I  have  not  charged. 

Mr«  Steams:  The  reasonable  care  which  the  defendant 
by  ita  contract  with  the  plaintiff  agreed  to  use  in  protect- 
ing his  hops  from  injuiy,  might  involve  a  greater  or  lesser 
degree  of  diligence  on  defendant's  part  according  to  cir- 
cumstances. If  the  mice  or  rats  were  numerous,  reasonable 
care  would  call  for  greater  diligence  in  devising  ways  and 
means  for  their  extermination. 

The  Court:  That  is  another  Way  of  putting  what  I 
have  ah'eady  said,  but  I  will  charge  it  in  those  words. 

Mr.  Steams:  If  the  jury  is  satisfied — No.  5 — upon  the 
evidence — 

The  Court:  Is  this  something  I  have  not  charged? 

Mr.  Steams:  I  don't  think  you  have  charged  it.  I 
merely  wanted  to  get  this  in. 

The  Court:  I  will  charge  that.  It  is  another  form  of 
saying  what  I  have  already  said. 

"If  the  jury  is  satisfied  upon  the  evidence  that  de- 
f^dant's  employes  in  charge  of  its  warehouse  had  oc- 
casion f|t>m  time  to  time  to  see  the  great  damage  that  was 
being  done  to  plaintiff's  hops  by  rats  and  mice^' — Ihat  is 
objectional^  because!  it  assumes  that  there  was  great  dam- 
age done.  I  will  modify  that  by  saying:  "Defendant's 
employfei  in  charge  of  its  warehouse  had  occasion  from 
time  to  time  to  see  that  great  damage  was  bang  done  to 
plaintiff's  hops  by  rats  and  mice,  and  seeing  this  damage, 
if  there  were  any,  took  no  further  measures  to  protect  the 
hops— I  inifert  the  word  '  If  th^e  were  any' — ^than  it  would 
have  taken  if  no  appreciable  damage  had  occurred,  they 


HoRST  V.  Fidelity  Warehouse  Co.  177 

Cfattge 


may  then  find  that  this  constituted  a  breach  <tf  defendant's 
contract  to  exercise  reasonable  care  with  req>ect  to  plain- 
tiff's hops." 

Yes,  ijf  those  were  the  facts  I  will  so  charge. 

Mr.  Luscomb :  I  except. 

Mr.  Steams:  Will  you  charge  No.  6? 

TheConrt:  I  think  I  will  leave  that  to  the  jury,  whether 
or  not  a  reasonable  man  should  have  inspected  those 
goods  from  time  to  tone. 

Mr.  Steams:  Could  I  have  Umt  copied  on  the  record 
and  exoept  to  it? 

The  Court:  Yes.  I  am  requested  to  charge  that  your 
defendant  ahoukl  have  inspected  those  hops  from  time  to 
time  and  should  know  the  condition  of  the  same,  and 
whether  or  not  tiiey  were  being  damaged.  I  don't  think 
that  is  the  law.  I  refuse  to  charge  iiiat  except  as  I  have 
chargHi. 

Mr.  Steams:  I  except. 

I  mA,  your  Honor  to  charge  No.  7.  Defendant  was 
bound  to  notify  plaintiff  of  any  material  damage  to  his 
hops  within  a  reasonable  time. 

Hie  Court:  I  charge  that. 

Mr.  Steams:  You  charge  the  jury  that  that  is  the 
iacty— that  the  defendant  was  bound  to  notify  plaintiff 
of  any  material  damage  to  his  hops  within  a  reasonable 
time? 

The  Court:  Yes. 

Mr.  Luscomb:  That  is  excepted  to. 

Has  your  Honor  ruled  upon  my  requests? 

Hie  Court:  I  think  I  have  charged  everything.  What 
ones  do  you  think  I  have  not  chained  ? 

Mr.  Lusoomb:  No.  3,  if  your  Honor  {Jease. 

TheCourt:  I  will  decline  that  except  as  I  have  charged. 

Mr.  Luscomb:  I  except. 

Does  your  Honor  charge  the  fif  th,  as  requested? 

The  Court:  I  think  I  have  charged  that,  Mr.  Luscomb, 
very  fully. 
12 
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he  suffered  to  hops  which  were  stored  by  him  with  the 
defendant.  It  appears  that  on  the  12th  of  November, 
1907,  the  plaintiff  stored  2,537  bales  of  hops  with  the  de- 
fendant. The  plaintiff  claims  that  of  that  number  239 
bales  were  badly  damaged,  and  that  sixty  bales  were 
partiall;y  damaged  by  reason  of  the  defendant's  negli- 
gence in  relation  to  the  storage  of  the  bales. 

You  must  take  this  case  as  reasonable  men,  and  apply 
to  it  the  rules  of  law  which  the  Court  gives  you  for  your 
guidance  in  findings  the  facts.  We  are  engaged,  gentlemen, 
after  the  efforts  of  counsel  in  behalf  of  their  respective 
clients — ^you  and  I — as  the  Supreme  Court  of  this  State, 
for  the  purpose  of  doing  justice  between  these  parties, 
in  accordance  with  the  law.  You  are  supreme  and  in- 
dependent in  the  determination  of  the  facts  of  the  case, 
of  what  the  facts  are,  as  the  duty  lies  upon  me  only  to 
declare  what  the  law  is.  You  are  boimd  to  take  from  the 
Coiu*t  its  exposition  of  the  law  and  resolve  the  facts  in 
accordance  with  the  law  as  stated  to  you  by  the  Court — 
not  m  accordance  with  some  opinion  of  your  own  of  what 
the  law  should  be,  or  what  justice  demands  the  law  should 
be  in  this  particular  case,  but  you  must  resolve  the  facts 
in  this  case  in  conformity  with  the  law  given  to  you  by  the 
Court.    It  is  by  this  means  that  justice  is  accomplished. 

What,  first,  is  the  duty  of  the  defendant?  What  duty 
in  law  does  the  defendant,  the  warehouse  man,  owe  to 
the  plaintiff,  who  stored  his  goods  with  him.  The  con- 
tract between  these  parties,  gentlemen,  was  sunply  this: 
that  the  defendant  agreed  to  take  plaintiff's  hops,  keep 
them  for  him,  and  to  use  such  care  to  protect  them  as  an 
ordinarily  prudent,  careful  man  would  exhibit  imder  like 
circumstances,  such  care  as  an  ordinarily  prudent  man 
would  ordinarily  give  to  the  safe  keeping  of  his  own  goods 
if  he  were  keeping  them  in  the  same  place  and  under  the 
same  circumstances.  This  plaintiff  knew  the  place  when 
he  took  the  goods  there,  so  that  the  defendant's  obligation 
to  use  reasonable  care  must  be  mterpreted  in  relation 
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to  the  place  itself.  Defendant  was  to  use  such  ordinary 
care  as  an  ordinarily  prudent  man  would  use  in  the  place 
to  which  the  goods  were  taken,  namely, — ^in  the  storage 
warehouse.  In  its  storage  warehouse,  the  defendant  was 
bound  to  use  such  care  as  an  ordinarily  prudent  man  would 
use  there  to  protect  the  goods  from  damage. 

The  allegations  of  the  complaint,  or  at  least  in  the  proof 
upon  the  trial,  the  plaintiff  seeks  to  have  you  find  that 
this  damage  came  by  reason  of  the  neglect  of  the  defend- 
ant and  the  want  of  care  of  which  I  have  spoken,  in  that 
it  did  not  safeguard  these  hops  from  rats. 

A  storage  warehouse  man  is  not  an  insurer  of  goods. 
A  warehouse  man  does  not  contract  that  when  goods 
are  delivered  to  him  they  will  come  back  in  the  same  con- 
dition as  they  were  when  they  were  put  in  storage.  That 
is  not  his  contract  at  all.  He  simply  contracts  that  he 
will  use  ordinary  care  to  keep  them  safely.  If,  after  he 
has  used  such  ordinary  care,  the  goods  are  damaged,  then 
there  is  no  liability, — ^if  he  has  used  ordinary  care,  and 
it  is  for  you  to  say  in  this  case  at  issue,  whether  ordinary 
care  was  shown. 

This  rule  of  law,  gentlemen,  is  for  your  observance, 
too;  the  burden  of  proving  want  of  care  is  on  the  plaintiff. 
The  plaintiff  is  boimd  to  establish  the  want  of  care,  the 
negligence  of  the  defendant,  by  a  fair  preponderance  of 
the  credible  testimony.  In  other  words,  before  he  can 
recover  in  this  case,  the  plaintiff  must  have  satisfied  you 
by  a  fair  preponderance  of  the  credible  testimony,  that 
the  injury  occurred  without  fault  on  his  part,  but  on  ac-' 
count  of  the  want  of  care  and  the  negligence  of  the  de- 
fendant. This  rule  goes  to  the  extent  that  if,  after  can- 
vassing all  the  testimony  on  both  sides,  you  are  unable  to 
detennine  where  the  truth  lies,  if  you  are  unable  to  say 
on  all  the  proof,  whether  the  warehouse  man  used  ordinary 
care  or  not,  then  your  verdict  must  be  for  the  defendant, 
because  the  law  is  that  the  plaintiff  must  satisfy  you  by 
the  greater  weight  of  the  credible  testimony  that  the  de- 
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fendant  was  negligent,  that  he  did  not  use  ordinary  case. 
The  greater  weight  of  credible  testimony  does  not  mean 
the  greater  number  of  witnesses  or  the  greater  mass  of 
testimony.  It  simply  means  that  the  plaintiff  msoBt  have 
produced  for  your  consideration,  evidence  of  greater 
weight — evidence  to  which  you  give  credence  of  greater 
weight  than  that  produced  by  the  defendant.  If  he  has 
done  that,  he  has  sustained  the  burden  of  producing  the 
greats  weight  of  credible  testimony.  If  he  has  not  pro- 
duced the  greats  weight,  if  the  scales  are  even,  or  if  you 
are  in  doubt,  then  your  v^dict  must  be  for  the  defendant. 
The  plaintiff  complains,  and  the  plaintiff  must  show  by 
the  greater  weight  of  evidence  this  lack  of  ordinary  care. 

Your  first  inquiry  would  be,  what  is  ordinary  care  re- 
quired of  a  storage  warehouse  man?  What  would  an 
ordinarily  prudent  man  do  xmder  such  a  situation  as  is 
revealed  here?  The  plaintiff  has  produced  evidence 
attempting  to  ^ow  that  the  def^idant  should  have 
taken  more  means,  more  precautions,  than  it  did  to  ke^ 
rats  away  from  the  goods.  He  says  that  these  goods,  the 
packages,  were  in  good  &hape,  were  sewed  vap  tight,  and 
were  all  right  when  they  went  in;  that  the  de£endant 
should  have  seen  that  rats  were  kept  out  of  the  storage 
warehouse,  at  least  as  far  as  an  ordinarily  prud^it  man 
would  see  to  that.  He  says  that  by  reason  of  the  ne^ect 
of  that  duty,  rats  were  allowed  to  come  into  the  warehouse, 
presiunably,  from  the  proof,  in  large  numb^s,  and  to 
attack  these  bales,  to  eat  the  hops,  and  to  convert  a  large 
portion  of  them  from  sound  hops  into  chaff  such  as  has 
been  spoken  of  here. 

The  defendant  meets  this  issue  squarely  and  says, 
'^We  have  done  all  that  an  ordinarily  prudent  man  oould 
be  required  to  do  under  the  law.  We  took  tiiese  goods 
into  a  warehouse  such  as  the  plaintiff  knew  it  to  be,  and 
we  have  done  what  an  ordinarily  prudent  man  would  do 
imder  the  circmnstances."  Defendant's  witnesses  sedc 
to  show  you  that  during  the  time,  they  kept  cats  in  the 
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place  for  Hie  purpose  of  driving  away  the  mice;  and  that 
th^  kept  trapi^  there,  and  the}^  have  aittempted  to  con- 
vince you  by  their  evidence,  that  they  have  done  in  this 
regaard,  just  ai^  wttrehotu96  men  gcsieraily  do  in  the  City  of 
New  York,  to  strengthen  their  contention  that  that  is  all 
ordinarily  prudent  men  do,  that  there  is  no  other  means  in 
use  in  storage  warehouses  for  keeping  out  rats.  We  know 
the  character  of  storage  warehouses  in  New  Yoric  City. 
Was  this  defendant  boimd,  and  is  it  possible,  to  ke^ 
rats  out  of  storage  warehouses?  The  defendant  is  not  an 
insurer;  it  is  only  boimd  to  do  what  reasonable  men  could 
do,  and  a  warehouse  man  is  not  boimd,  as  matter  of  law, 
to  keep  rats  out  of  his  warehouse.  He  is  only  bound  to 
do  in  that  respect  what  an  ordinarily  prudent  man  does 
under  ail  the  circumstances.  There  is  the  duty  of  these 
defendants  to  act  as  reasonable  men  should  in  protecting 
the  plaintiff's  property. 

Defendant  says  further,  ''Not  only  did  we  do  what  we 
should  be  required  to  do,  but  the  damage  did  not  come, 
as  a  matter  of  fact  it  is  not  proven,  at  least  in  this  case, 
that  the  damage  came  from  these  rats;  but  this  is  the 
defendeOit's  contention-  timt  the  probabilities  are  that  this 
chaff  was  created  not  by  rats  eating  into  the  bales,  because 
thcire  is  no  direct  ptoot  of  that;  but  that  necessarily,  from 
the  msy  in  which  these  hops  were  handled,  by  being 
dropi^  from  the  second  ertory  window  on  a  chute  on  to  a* 
bent,  by  being  carted  about  and  stored  and  tried  with  triers 
and  bielng  ha&died  to  some  extient,  necessarily  that  treat- 
Tcmb  of  the  hops  would  produce  at  least  some  of  this  chaff 
and,''  a»  d^endant  elaims>  some  considerable  portion,  if 
not  tfie  wbi]ile  of  it 

It  appears  that  in  handling  the  bales,  in  transferring 
them  fipom  Jorvis's  warehouse  to  the  defendant's  store- 
house, some  of  them  did  break  open  or  were  open  when 
th^  went  in.  The  proof  on  the  part  of  the  plaintiff 
id  ^t  while  that  was  true,  they  were  sewed  up  at  the  time 
and  were  netualiy  stwed  away  in  good  condition,  and  that 
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these  holes  were  eaten  into  the  bags  by  rats  as  evidenced 
by  the  character  of  the  holes,  the  edges  being  frayed,  aad 
so  on. 

If  these  goods  went  into  that  warehouse  in  bad  condi- 
tion, full  of  holes,  then  it  will  be  for  you  to  say  whether  or 
not  putting  them  there  in  that  condition  the  plaintifi 
himself  did  not  contribute  to  this  damage  which  was  done 
by  the  rats,  if  you  find  the  rats  did  the  damage.  If  these 
hops  were  put  in  there  with  holes  in  the  bags,  leaving 
them  open  and  inviting  the  rats  to  a  feast,  the  plaintiS 
having  put  them  there  in  that  condition  could  hardly  be 
heard  to  complain  if  the  rats  accepted  the  invitation.  In 
other  words,  if  they  stored  away  the  goods  themselves  in 
such  condition  as  to  contribute,  to  bring  about,  the  damage, 
then  the  defendant  would  not  be  liable  if  the  damage  oc- 
curred, unless  you  found  that  the  defendant,  even  in  that 
condition  of  the  goods,  omitted  some  care  which  an 
ordinarily  prudent  man  would  then  take.  Because  even 
if  the  plaintiff  put  the  goods  in  exposed  to  rats  and  so  on, 
still  the  defendant  taking  them  there  was  bound  to  exhibit 
such  care  under  those  circumstances  as  an  ordinarily 
prudent  man  would  to  keep  the  rats  away.  You  will  say 
how  much  that  ought  to  be. 

Take  this  whole  case,  gentlemen,  as  reasonable  men— all 
of  the  circiunstances  you  have  heard  about,  these  va- 
rious claims — and  bring  your  minds  to  this  proposition  of 
law;  is  it  established  that  this  damage  was  done  by  rats, 
and  was  that  damage  brought  about  by  reason  of  the  want 
on  the  part  of  the  defendant  of  exhibiting  the  ordinary 
care  which  a  prudent  man  should  have  exercised?  In 
other  words,  was  the  damage  produced  by  rats  or  was  it 
from  some  other  causes?  Is  that  established,  first,  by  a 
preponderance  of  evidence?  Secondly,  if  it  was  produced 
by  rats,  did  or  did  not  defendant  do  what  an  ordinarily 
prudent  man  should  have  done  under  the  circiunstances? 
If  it  did,  the  verdict  must  be  for  the  defendant.  If  you 
find  that  the  damage  was  not  produced  or  that  it  is  not 
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proved  that  the  damage  was  produced  by  rats,  or  if  it  is 
not  proved  that  defendant  did  not  exercise  reasonable 
care,  then  your  verdict  would  be  for  the  defendant.  If  you 
find  that  it  is  established  by  the  greater  weight  of  credible 
testimony  that  this  damage  was  caused  by  rats  or  mice, 
and  that  the  defendant  omitted  the  reasonable  care  which 
I  have  explained  to  you  as  being  within  his  duty,  then  your 
verdict  would  be  for  the  plaintiff  for  such  amount  of 
damages  as  you  think  the  plaintiff  is  entitled  to  imder  the 
proof.  He  claims  a  damage  of  some  $2,749,  but  you  are 
not  boimd  by  that  claim.  You  are  bound,  even  if  you  find 
for  the  plaintiff  I  mean — ^you  are  entitled  to  take  into  con- 
sideration all  of  the  proof  and  fix  upon  such  amoimt  as 
you  think  will  fairly  recompense  the  plaintiff  for  such 
damage  as  you  find  was  done  by  rats  because  of  the  de- 
fendant's want  of  care. 

Is  there  anything  further? 

Mr.  Steams:  I  except  to  so  much  of  your  Honor's 
charge  as  stated  that  in  case  of  doubt,  as  I  understood  you 
to  say,  the  verdict  must  be  for  the  defendant. 

The  CJourt:  What  do  you  claim;  don't  you  claim  you 
have  got  the  burden  of  proof? 

Mr.  Steams:  Yes,  I  have  got  the  burden  of  proof, 
but  I  don't  think  it  necessarily  means  there  must  be  some 
doubt. 

The  Coiurt:  I  modify  that.  I  may  have  used  inadvert- 
ently the  word  "doubt."  I  will  charge  you  again.  I  will 
say  in  case  you  are  in  doubt  as  to  where  the  truth  lies,  so 
that  you  cannot  determine  for  yourselves  where  the  greater 
weight  of  evidence  is,  then  you  will  find  for  the  defendant. 
In  other  words,  gentlemen,  I  charge  you  this:  the  burden 
of  proof  is  upon  the  plaintiff  to  satisfy  you  by  the  greater 
weight  of  credible  testimony  that  this  damage  was  caused 
by  rats,  and  was  caused  by  the  want  of  care  which  I  have 
explained  to  you  on  the  part  of  the  defendant.  If  you  find 
that  the  pkdntiff  has  not  satisfied  you  by  the  greater 
weight  of  such  testimony,  then  your  verdict  must  be  for 
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the  defendant,  and  I  correct  any  odier  expression  in  my 
charge  which  may  be  at  variance  with  that  view. 

Mr.  Steams:  I  have  the  following  requests  to  charge^ 
your  Honor: 

The  defendant  is  a  warehouse  man  and  as  such  was  in 
law  bound  to  exercise  the  same  care  in  protecting  plaintiff's 
property  from  injury  that  a  reasonable  man 

The  Court:  I  have  so  charged  them.  Point  out  any- 
thing I  have  not  charged. 

Mr«  Steams:  The  reasonable  care  which  the  defendant 
by  ita  contract  with  the  plaintiff  agreed  to  use  in  protect- 
ing his  hops  from  injiury,  might  involve  a  greater  or  lesser 
degree  of  diligence  on  defendant's  part  according  to  cir- 
cumstances. If  the  mice  or  rats  were  numerous,  reasonable 
care  would  call  for  greater  diligence  in  devising  ways  and 
means  for  their  extermination. 

The  Court:  That  is  another  Way  of  putting  what  I 
have  already  said,  but  I  will  charge  it  in  those  words. 

Mr.  Steams:  If  the  jury  is  satisfied — ^No.  5 — ^upon  the 
evidence — 

The  Court:  Is  this  something  I  have  not  charged? 

Mr.  Steams:  I  don't  think  you  have  charged  it.  I 
merely  wanted  to  get  this  in. 

The  Court:  I  will  charge  that.  It  is  another  form  of 
saying  what  I  have  abready  said. 

''If  the  jtuy  is  satisfied  upon  the  evidence  that  de- 
fendant's employes  in  charge  of  its  warehouse  had  oc- 
casion from  time  to  time  to  see  the  great  damage  that  was 
bdng  done  to  plaintiff's  hops  by  rats  and  mice'' — that  is 
objectional,  because  it  assumes  that  there  was  great  dam- 
age done.  I  will  modify  that  by  saying:  ''Defendant's 
employes  in  charge  of  its  warehouse  had  occasion  from 
time  to  time  to  see  that  great  damage  was  being  done  to 
plaintiff's  hops  by  rats  and  mice,  and  seeii^  this  danli^e, 
if  there  were  any,  took  no  further  measiures  to  protect  the 
hops — ^I  insert  the  word  '  If  there  were  any' — than  it  would 
have  taken  if  no  appreciable  damage  had  occurred,  they 
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may  then  find  that  this  coostituted  a  breach  of  defendant's 
contract  to  exercise  reasonable  care  with  respect  to  plain- 
tiff's hops." 

Yes,  if  those  were  the  facts  I  will  so  charge. 

Mr.  Lnscomb:  I  except. 

Mr.  Steams:  Will  you  charge  No.  6? 

The  Court:  I  think  I  will  leave  that  to  the  jury,  whether 
or  not  a  reasonable  man  should  have  inspected  those 
goods  from  time  to  time. 

Mr.  Steams:  Could  I  have  that  copied  cm  the  record 
and  eLoept  to  it? 

The  Coiui;:  Yes.  I  am  requested  to  charge  that  yoiu* 
defendant  ghoold  have  inspected  those  hops  from  time  to 
time  and  should  know  the  condition  of  the  same,  and 
whether  or  not  they  were  being  damaged.  I  don't  think 
that  is  the  law.  I  refuse  to  charge  that  except  aa  I  have 
chained. 

Mr.  Steams:  I  except. 

I  ask  3wur  Honor  to  charge  No.  7.  Defendant  was 
boimd  to  notify  plaintiff  of  any  material  damage  to  his 
hops  within  a  reasonable  time. 

The  Court:  I  charge  that. 

Mi.  Steams:  You  charge  the  jury  that  that  is  the 
fact, — that  the  defendant  was  bound  to  notify  plaintiff 
of  any  material  damage  to  his  hops  within  a  reasonable 
time? 

The  Coiuii:  Yes. 

Mr.  Losoomb:  That  is  excited  to. 

Has  your  Honor  ruled  upon  my  requests? 

ThB  Court:  I  think  I  have  charged  everything.  What 
ODCB  do  you  think  I  have  not  charged? 

Mr.  Lusoomb :  No.  3,  if  your  Honor  please. 

The  Court:  I  will  decline  that  except  as  I  have  charged. 

MnLuseomb:  I  except. 

Does  3ronr  Honor  charge  the  fifth,  as  requested? 

The  Court:  I  think  I  have  charged  that,  Mr.  Luscomb, 
very  fully. 
12 
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Mr.  Luscomb:  No.  6  is  practically  included  in  your 
charge,  as  well. 

The  Court:  I  think  so,  yes. 

Mr.  Luscomb:  No.  8,  I  don't  think  you  charged 
that. 

The  Court:  That  brings  up  the  converse  of  the  prop- 
osition I  have  just  charged.  I  don't  think  it  is  the  duty  of 
a  man  to  go  in  and  inspect  his  goods  after  he  has  stored 
them.  I  think  he  is  entitled  to  rely  on  the  law  as  to  what 
the  warehouse  man  will  do. 

Mr.  Luscomb:  Will  your  Honor  make  a  direct  ruling 
on  that  request  No.  8? 

The  Court:  Yes.  Suppose  I  take  some  goods  to  a 
warehouse  and  go  off  to  Europe  four  or  five  years;  am  I 
not  entitled  to  do  that  without  being  charged  with  negli- 
gence on  that  accoimt  as  long  as  I  pay  you? 

Mr.  Luscomb:  I  think  the  examination  must  rest  in 
the  storer;  not  the  storee. 

The  Court:  I  don't  think  there  is  any  duty  to  go  there 
and  look  at  these  goods  after  they  are  stored. 

Mr.  Steams:  On  the  part  of  the  storer? 

The  Court:  No.  You  can  take  your  chances  of  damage, 
although  the  warehouse  man  does  as  a  reasonable  man 
should  do,  and  say,  if  they  are  injured,  *'A11  right;  it  is 
my  fault." 

Mr,  Luscomb :  I  will  take  your  Honor's  ruling,  and  an 
exception. 

Mr.  Steams:  Just  one  more.  No.  12.  Will  your  Honor 
charge  that  specifically,  or  deny  it? 

The  Court:  I  will  state  now  on  the  record  that  plain- 
tiff's counsel,  at  the  last  moment  after  summing  up  and 
after  my  charging  the  jury,  has  handed  up  to  me  some 
fourteen  requests  to  charge,  some  of  which  are  pertinent 
to  this  case  and  some  of  which  are  not  at  all  pertinent,  and 
that  I  have  declined  to  charge  any  of  those  except  as  I 
have  charged  some  of  them;  but  state  to  counsel  if  he  will 
call  my  attention  to  any  principle  of  law  which  has  any 
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bearing  on  this  case  which  I  have  omitted  to  charge^  I 
will  charge  it. 

Mr.  Steams:  I  except. 

The  Court:  Gentlemen^  you  retire  and  take  this  case  as 
reasonable  men  under  these  instructions,  and  find  such 
verdict  as  you  think  will  do  justice  between  these  people. 

Let  me  say  this:  I  don't  think  these  parties  will  ever 
get  any  better  jury  to  pass  upon  the  facts  than  this  present 
jiuy.  So  when  you  go  out,  don't  be  imreasonably  tena- 
cious of  your  own  opinions,  each  individual,  but  talk  it 
over  as  reasonable  men  with  an  idea  of  helping  the  Court 
to  do  justice,  and  remember  that  justice  will  not  be  done 
imtil  you  have  agreed  on  a  verdict. 


John  F.  Yawger,  as  Receiver  of  the  Metropolitan 
Surety  Company,  Appellant,  v.  American  Surety 
Company,  Respondent.^ 

(156  App.  Div.  604;  141  Supp.  491) 

Pleading;  complaint;  demurrer;  surety;  contribution;  action  by 
surety  on  bond  of  public  officer  against  former  surety  for  amount 
paid  by  reason  of  losses  in  years  prior  to  time  plaintiff  became 
surety 

1.  Where  it  was  alleged  in  the  compliant  that  the  plaintiff,  a 
surety  company,  had  been  compelled  to  pay  the  amount  which 

^  For  complaint  from  this  case,  see  postj  page  193. 

For  complaint  in  action  for  contribution  between  sureties  on  a  bond 
given  to  the  State  to  secure  deposit  in  a  bank,  from  Barnes  v.  Ctishing, 
168  N.  Y.  642,  see  1  Bradbuby's  Fokms  of  Pl.  192. 

For  complaint  in  an  action  on  a  surety  bond  of  a  county  treasurer  to 
recover  money  lost  to  individuals  by  reason  of  imauthorized  invest- 
ments made  by  the  former  coimty  treasurer,  from  County  of  Erie  v. 
DiehL,  196  N.  Y.  501,  see  Bradbttrt's  Rules  of  Pl.,  page  959. 

For  complaint  in  action  on  surety  bond  to  secure  payment  of  agreed 
price  for  work  under  a  construction  contract  from  Bvrfeind  v.  PeopWs 
Svrety  Co.,  203  N.  Y.  602,  see  2  Bradbubt's  Pl.  &  PR.  Rep.  35. 
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a  Bupenrisor  had  kwb  by  depositii^  foaoeys  of  the  town  for 
which  he  acted,  in  an  insolvent  bank,  although  a  portion  of 
the  money  was  deposited  prior  to  the  time  the  plaintiff  be- 
came soeh  Burety^  and  another  portion  after  the  pldatiff 
became  surety;  and  it  was  alleged  that  the  defendant  was  the 
surety  on  the  bond  of  such  supervisor  prior  to  the  time  that 
the  plaintiff  became  such  surety,  and  judgment  was  de- 
manded for  the  amount  of  money  which  the  plamtiff  had  been 
compelled  to  pay  representing  the  deposits  made  by  the  supw- 
visor  prior  to  the  time  the  plaintiff  became  surety  and  while 
the  defendant  was  such  surety,  it  was  held  that  the  eompiaiiit 
stated  a  cause  cf  action  for  contribution  and  the  demurrer 
thereto  inieiposed  by  the  defendants  should  be  ovemiled  and 
the  defendant  permitted  to  answer. 

Appeal  by  the  plaintiff,  John  F.  Yawger,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  cl«k  of  the -county  of 
New  York  on  the  10th  day  of  July,  1912,  upcm  the  decision 
of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  sustaining  a  demurrer  to  the  complaint. 

John  BvrUnson  Caleman^  of  counsel  [Edward  R.  Fmchj 
attorney],  for  the  appellant. 

Carl  Ehlerrnanrif  Jr.,  of  counsel  [Barber,  McGuire  & 
EhJermami,  attorneys],  for  the  respondent. 

Clarke,  J.: 

The  action  is  brought  by  the  receiver  of  the  Metropoli- 
tan Surety  Company.  The  complaint  alleges  that  on 
April  4,  1905,  one  Grisko  was  elected  supervisor  of  the 
town  of  Cicero,  ZIL,  for  the  term  of  one  year,  until  his 
successor  should  be  elected  and  qualified;  that  under  the 
charter  of  said  town  the  supervisor  was  ex  officio  the 
treasurer,  and  required  to  give  a  bond,  conditioned  that 
he  will  faithfully  account  for  all  moneys  that  may  come 
into  his  hands,  etc.;  that  on  the  25tfa  of  April,  1905, 
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Griri^Oi  as  principal,  and  the  defendant  American  Surety 
CcMnpany,  as  surety,  duly  executed  and  ddivered  to  said 
town  a  bond  in  the  sum  of  $100,000  upon  the  condition 
that  the  said  Grisko  should  faithfully  account  for  all 
nooneys  that  might  come  into  his  hands  as  such  supervisor, 
and  pay  over  the  same  pursuant  to  the  provisions  of  law 
or  the  order  or  resolution  of  the  board  of  trustees  of  said 
town,  and  should  faithfully  perform  the  duties  of  his  oflSce 
to  the  best  of  his  skill  and  abiUties;  that  between  the  25th 
of  April,  1905,  and  the  16th  day  of  April,  1906,  Grisko, 
as  treasurer,  deposited  in  a  private  banking  institution 
called  the  Lincoln  Bank,  a  certain  amount  set  forth,  and 
during  said  period  drew  out  a  certain  amount  set  forth. 
Upon  the  16th  of  April,  1906,  he  had  on  deposit  in  the 
aecount  in  said  bank  a  balance  of  funds  of  said  town  of 
Cicero  amounting  to  $41,529.78;  that  on  said  day,  and  for 
several  months  prior  thereto,  Uie  said  private  banking 
institution  operated  as  the  Lincoln  Bank,  and  the  sakl 
William  J.  Atkinson,  who  was  the  sole  owner  and  pro- 
prietor thereof,  were  hop^ssly  insolvent;  ihsX  on  April  4, 
'1906,  Grisko  was  again  elected  supervisor  for  the  term 
of  one  year  until  his  successor  should  be  elected  and  should 
have  qualified;  that  on  the  16th  of  April,  1906,  Gjisko, 
as  principal,  uid  the  Metropolitan  Surety  Company,  as 
surety,  executed  a  bond  similar  in  all  req)ect8  to  the  one 
heretofore  referred  to,  given  by  the  American  Surety  Com- 
pany for  the  preceding  year;  that  Gricdco  acted  as  super- 
visor dinring  Uie  term  specified  in  said  bond  until  he  re- 
tired from  office  on  or  about  the  20th  day  of  May,  1907, 
on  which  date  his  successor,  who  had  been  duly  elected, 
quafified;  that  the  bond  given  by  the  Metfopotitan  Surety 
Company  was  not  given  nor  accQ>ied  as  a  compromise 
with  the  town  of  the  claim  against  the  American  Surety 
Company  on  its  bond,  and  that  said  bond  of  the  American 
Surety  Company  was  not  surr«idered  i^  or  canceled,  and 
remamed  in  full  force  and  e£fect;  that  at  the  time  of  the 
making  and  delivery  of  the  Metropolitan  Sm^ty  Com- 
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pany's  bond  neither  said  company  nor  any  of  its  officers 
knew  that  the  Lincoki  Bank  and  Atkinson  were  insolvent, 
or  that  the  funds  belonging  to  the  said  town  had  been  de- 
posited in  the  said  private  bank  by  Grisko ;  that  on  April  16, 
1906,  upon  the  said  Grisko  qualifying  as  supervisor  for 
the  year  commencing  April,  1906,  he  did  not  then  nor 
thereafter  withdraw  from  the  said  bank  any  of  the  bal- 
ance, amounting  to  $41,529.78,  which  he  had  on  deposit  at 
the  conclusion  of  his  previous  term  of  office  as  supervisor; 
nor  could  the  said  balance  have  been  withdrawn  on  ac- 
count of  the  insolvency  of  said  private  banking  institu- 
tion; that  said  Grisko,  for  the  term  ending  April  16,  1906, 
did  not  and  could  not,  on  accoimt  of  the  aforesaid  insol- 
vency of  the  said  private  banking  institution,  pay  over  to 
himself,  as  supervisor  and  esH)fficio  treasurer  for  the  year 
conmiencing  April  16,  1906,  said  balance;  that  Grisko, 
from  April  16,  1906,  to  October  23,  1906,  deposited 
$12,061.13  in  said  bank,  and  drew  out  $100,  and  that  on 
the  23d  of  October,  1906,  he  had,  as  treasurer  of  the  said 
town,  on  deposit  in  said  bank  a  balance  of  money  belong- 
ing to  the  town  of  $53,490.91,  which  included  the  balance 
of  $41,529.78  which  he  had  on  deposit  on  the  16th  of  April, 
1906,  as  hereinbefore  set  forth;  that  the  said  Grisko,  as 
supervisor,  for  his  term  of  office  conmiencing  April  16, 
1906,  continued  and  operated  the  aforesaid  account  in 
the  said  Lincoln  Bank  in  the  same  manner  as  he  had  during 
his  previous  term  as  supervisor,  as  herein  set  forth.  On  or 
about  December  17,  1906,  proceedings  in  bankruptcy 
were  taken  against  Atkinson,  operating  imder  the  name 
of  Lincoln  Bimk,  so  that  he  was  thereafter  adjudicated  a 
bankrupt,  and  by  reason  of  his  insolvency  and  bankruptcy 
none  of  the  said  balance  was  ever  paid  over  or  returned 
to  Grisko  or  the  town;  that  the  said  Grisko  failed  and 
neglected  to  account  for  said  $53,490.91  to  the  town  and 
failed  to  pay  over  said  sum  to  his  successor  as  supervisor 
as  required  by  law;  that  as  a  result  of  such  failure  tiie  town 
prosecuted  an  action  against  Grisko  and  the  Metropolitaa 
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Surety  Company^  as  surety,  for  said  sum  of  money,  in- 
cluding the  $41,529.78  which  Grisko  had  on  deposit  at 
the  conclusion  of  his  first  term  of  office,  and  that  a  judg- 
ment was  rendered  in  favor  of  the  town,  which,  on  appeal 
to  the  appellate  court  and  the  Supreme  Court  of  Illinois, 
was  affirmed ;  that  as  a  result  of  said  judgment  the  plaintiff, 
pursuant  to  an  order  of  the  New  York  Supreme  Court, 
paid  to  the  town  of  Cicero  the  smn  of  S58,000,  no  part 
of  which  has  been  returned  except  the  sum  of  $2,401.05 
paid  by  the  trustee  in  bankruptcy  of  Atkinson;  that  on 
account  of  the  payment  of  the  said  sum  of  $58,000  by  the 
plaintiff  to  the  town  of  Cicero,  the  said  town,  before  the 
commencement  of  this  action,  by  an  instrument  in  writing, 
duly  assigned,  transferred  and  set  over  to  the  plaintiff 
the  aforesaid  bond  executed  by  the  defendant  and  Grisko, 
together  with  any  and  all  claims  or  causes  of  action  arising 
under  or  by  virtue  of  the  said  bond  against  the  American 
Surety  Company;  that  the  said  Grisko  is  a  non-resident 
of  this  State,  and  is  now  and  ever  since  the  failure  of  the 
said  Lincoln  Bank  has  been  insolvent  and  unable  to  make 
good  to  the  plaintiff  the  whole  or  any  part  of  the  said 
$58,000  paid  by  the  plaintiff  as  aforesaid.  The  complaint 
alleges  the  due  demand  and  refusal  and  an  order  authoriz- 
ing him  to  sue,  and  demands  judgment  as  follows:  1.  That 
this  court  inquire  into  and  take  proof  of  the  amount  paid 
by  the  plaintiff  upon  the  said  claim,  and  that  the  defend- 
ant be  adjudged  and  ordered  to  contribute  to  the  plaintiff 
the  sum  of  $41,529.78,  together  with  interest,  its  pro- 
portionate ratable  share  of  the  claim  so  paid  by  the  plain- 
tiff or  such  other  sum  as  this  court  may  decide  to  be  the 
proportionate  ratable  share  of  the  claim  so  paid  by  the 
plahtiff.  2.  That  this  plaintiff  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper. 

To  this  complaint  the  defendant  demurred  upon  the 
ground,  firsts  that  it  appears  upon  the  face  of  the  complaint 
that  alleged  causes  of  action  have  been  improperly  united 
in  that  it  appears  from  the  allegation  that  the  complain- 
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ant  has  joined  inconsistent  causes  of  action  in  subrogation, 
contribution  and  assignment;  second,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  Special  Term  sustained  the  demurrer  on  ibe 
latter  ground,  stating  in  its  opinion:  ''The  plaintiff,  to 
make  out  a  good  cause  of  action,  must  allege  that  the  loss 
or  a  portion  of  it  occurred  during  Grisko's  first  tcraa  of 
office,  namely,  during  the  period  for  which  the  defendant 
was  his  sin^ty.  There  is  no  such  all^ation.  ♦  ♦  ♦  Nen 
constat  but  that  Grisko  was  then  solvent  and  had  otiier 
funds  from  which  he  could  have  made  up  any  deficiency 
for  which  he  was  liable," 

In  brief  this  is  an  action  by  the  surety  upon  an  official's 
bond,  for  his  second  term,  which  has  had  to  pay  a  judg- 
ment for  the  default  of  its  principal,  to  recover  agamst 
the  surety  upon  his  bond  for  his  first  t^m,  tor  so  much 
of  the  sum  recovered  against  it  as  was  not  accounted  for 
by  the  principal  during  his  first  term,  when  the  defendant 
was  his  surety. 

The  respondent  cites  several  eases  in  the  attend  to 
show  that  the  second  surety,  to  wit,  the  plaintiff,  was  not 
bound  for  the  acts  or  defaults  of  the  principal  prior  to 
the  term  for  which  it  gave  its  bond,  but  the  difficulty  with 
that  argument  is  that  the  plaintiff  most  strenuouirfy  con- 
tended therefor  and  was  beaten.  In  Towu  of  Cteero  v. 
Grisko  and  Metropolitan  Surety  Company  (2^  HI.  220) 
it  raised  the  point  that  a  large  part  of  the  loss  occurred 
before  it,  the  Metropolitan  Surety  C!6mpany,  became 
surety  and  for  such  loss  it  was  not  liaUe,  but  the  court 
said:  "It  is  also  contended  that  the  bank  was  insolvmt 
before  the  Metropolitan  Surety  Comprany  became  surety 
for  Grisko  and  that  the  greater  portion  of  the  loss  oceurred 
before  that  time.  This  question  has  been  settled  contrary 
to  appellant's  contention.'^  (Citing  cases.)  The  leading 
case  cited,  Morley  v.  Metamora  (78  ID.  394),  holds  that 
where  a  supervisor  is  elected  his  own  successor,  and  grves 
a  new  bond,  the  sureties  are  liable  on  such  bond  tar  any 
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amount  which  appears  to  have  been  m  the  hands  of  such 
sujjervisor,  belongmg  to  the  town,  at  the  end  of  the  pre- 
ceding official  term.  "  It  was  as  much  his  duty  to  account 
for  whatever  funds  were  iq  his  hands  at  the  end  of  the 
first  year  as  it  was  to  account  for  whatever  should  be 
received  dining  the  second  year.  The  kw  made  the 
sureties  responsible  for  any  default  in  that  regard.  There 
could  be  no  action  maintained  against  the  sureties  on  the 
first  bond  at  the  expiration  of  that  year,  for  the'e  was  no 
one  who  could  make  a  demand  for  the  money  the  super- 
visor reported  as  having  in  his  hands,  so  as  to  establish  a 
default." 

The  consequence  is  that  the  Metropolitan  Surety  Com- 
pany was  held  liable  on  its  bond  for  the  amoimt  which 
ought  to  have  been  in  the  hands  of  Grisko  at  the  end  of 
the  term  covered  by  the  bond  of  the  American  Surety 
Company.  Therefore,  the  bonds  did  overlap.  The  argu- 
ment advanced  by  respondent  would  be  very  forceful 
to  let  out  the  second  surety,  but  the  second  siurety  was  not 
let  out  when  it  made  the  same  argument. 

There  is  no  case  precisely  like  this  presented  in  the 
briefs.  The  doctrine  of  contribution  rests  not  upon  the 
contract  but  upon  the  principle  that  equality  of  burden 
as  to  common  right  is  equity.  This  is  illustrated  by  Barnes 
V.  etching,  168  N.  Y.  542,  and  when  it  came  back  for  a  new 
trial  (71  App.  Div.  366;  75  Supp.  953).  This  was  a  case 
where  there  were  cosureties  extending  over  one  period  and 
then  a  second  period  in  which  one  of  these  cosureties  had 
refused  to  go  on  a  further  bond.  A  default  having  occurred 
and  it  having  been  made  to  appear  that  a  portion  of  the  bal- 
ance due  had  accrued  during  the  pmod  of  the  first  bond, 
although  the  recovery  had  been  had  against  the  obligors 
on  the  second  bond,  a  recovery  was  sustained  by  the  surety 
who  paid  the  judgment  against  his  cosurety  on  the  first 
bond  for  the  amount  for  which  the  principal  was  account- 
able while  that  bond  was  in  existence,  but  there  there  was  a 
joint  obligation  over  the  same  period  and  the  general  rule 
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in  regard  to  contribution  was  applicable  as  stated  by  Story 
(Eq.  Juris.,  §495):  ''It  matters  not  in  case  of  a  debt 
whether  the  sureties  are  jointly  and  severally  bound  or  only 
severally;  or  whether  their  siuretyship  arises  under  the 
same  obligation  or  instrument  or  under  divers  obligations  or 
instruments  if  all  the  instruments  are  for  the  same  identical 
debt."  We  lately  considered  this  question  of  contribution 
in  Hard  v.  Mingle,  141  App.  Div.  170;  126  Supp.  51;  aflf'd, 
206  N.  Y.  179. 

It  seems  to  me  that  by  the  decision  of  the  Illinois  court 
these  two  sureties  were,  in  effect,  cosmreties  for  a  single 
debt.  The  Metropolitan  Company  was  held  upon  the 
theory  that  $41,529.78  was  in  Grisko's  hands  at  the  time 
that  it  gave  its  bond.  Events  showed  that  it  was  not, 
although  it  ought  to  have  been,  and  the  complaint  alleges 
that  the  precise  fact,  namely,  the  insolvency  of  the  de- 
positary, upon  which  was  based  the  judgment  against  the 
plaintiff  for  the  full  amount  of  $58,000,  was  in  existence 
and  had  caused  $41,529.78  of  the  deficiency  found  by  the 
judgment  during  the  period  covered  by  the  defendant's 
bond.  If  an  accoimting  had  been  called  for  at  the  end 
of  the  first  term,  if  a  demand  had  been  made  at  the  end  of 
that  term,  the  fact  of  the  deficiency  would  have  been  then 
shown  and  there  would  have  been  no  doubt  that  the  de- 
fendant would  have  been  responsible.  That  there  was 
no  accountmg  was  due  to  the  fact  that  the  supervisor 
succeeded  himself. 

In  United  States  v.  Eckfard^s  ExecutorSf  1  How.  U.  S. 
250,  the  term  of  Swartwout  as  collector  of  customs  at  New 
York  commenced  on  March  29,  1830,  for  a  term  of  fom* 
years,  and  on  the  22d  of  Jime,  1830,  he  gave  a  bond  for  the 
faithful  discharge  of  his  duties  with  several  siu^ties,  one 
of  whom  was  Henry  Eckford.  Swartwout's  third  term 
commenced  on  March  29,  1834.  Eckford  was  not  one  of 
the  sureties  on  the  new  bond.  The  United  States  Supreme 
Court  said:  "On  the  29th  of  March,  1834,  *  *  *  a  large 
apparent  balance  was  due  to  the  government  by  him 
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[Swartwout].  *  *  *  Did  it  arise  from  a  misapplication  of 
the  public  money  during  the  preceding  term?  If  so,  the 
sureties  of  the  preceding  term  are  liable  for  the  amount 
thus  misapplied.'' 

The  fact  that  everybody  was  in  ignorance  cannot  exon- 
erate the  defendant  from  its  obUgation,  which  the  plaintiff 
has  paid  under  stress  of  the  judgment.  I  think  there  is 
enough  in  this  complaint  to  put  defendant  to  its  answer. 

The  interlocutory  judgment  should  be  reversed,  and 
the  demurrer  overruled,  with  costs  and  disbursements  to 
the  appellant,  with  leave  to  the  respondent  to  withdraw  the 
same  and  plead  over  on  payment  thereof. 

McLaughlin  and  Laughlin,  JJ.,  concurred;  Ingraham, 
P.  J.,  and  DowLiNG,  J.,  dissented. 

Ingraham,  P.  J.  (dissenting) : 

One  Grisko  was  duly  elected  to  the  office  of  supervisor 
of  the  town  of  Cicero  in  the  coimty  of  Cook,  State  of 
Illinois,  on  the  4th  day  of  April,  1905,  and  as  such  super- 
visor he  gave  to  the  town  of  Cicero  a  bond  as  principal, 
with  the  defendant  as  surety,  in  the  penal  siun  of  $100,000. 
The  condition  of  the  obUgation  was  that  if  the  said  Louis 
Grisko  should  faithfully  accoimt  for  all  moneys  that 
might  come  into  his  hands  as  such  supervisor,  and  pay 
over  the  same  pursuant  to  the  provisions  of  law  or  the 
order  or  resolution  of  the  board  of  trustees  of  the  town  of 
Cicero,  and  should  faithfully  perform  the  duties  of  this 
obligation  to  the  best  of  his  skill  and  ability,  then  the  obli- 
gation was  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

The  complaint  alleges  that  the  town  of  Cicero  was  a 
municipal  corporation  organized  and  existing  under  and 
by  virtue  of  tiie  laws  of  the  State  of  Illinois,  and  by  its 
charter  it  was  provided  that  the  supervisor  should  be 
e7H)fficio  treasurer  of  the  said  town,  and  should  receive 
and  hold  all  moneys  belonging  to  the  town  arising  from 
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general  or  special  tax,  special  assessments,  fines,  penalties 
or  otherwise,  and  that  he  should  upon  entmng  upoti  the 
duties  of  his  office  execute  a  bond  to  the  town  of  Cicero 
in  such  amounts  and  with  such  sureties  as  should  be 
determined  by  the  board.  It  was  also  his  duty  to  keep  a 
correct  accotmt  of  such  moneys  received  and  paid  out  by 
him,  and  he  was  required  to  furnish  from  time  to  time  to 
the  board  a  statement  of  the  moneys  in  his  hands.  That 
Grisko  was  elected  supervisor  of  the  said  town  on  tiie  4th 
day  of  April,  1905,  for  the  term  of  one  year  and  until  his 
successor  should  be  elected  and  qualify.  That  said  Grisko, 
as  principal,  with  the  defendant,  as  surety,  executed  and 
delivered  to  the  town  the  bond  above  mentioned  and  duly 
qualified  as  such  supervisor  for  the  term  commencing  in 
the  month  of  April,  1905,  and  entered  upon  the  discharge 
of  his  official  duties  as  such  and  continued  in  the  exercise 
of  his  duties  for  the  full  term  mentioned  in  such  bond. 
That  there  then  existed  a  private  banking  institution 
owned  and  operated  by  one  Atkinson,  imder  the  name  or 
style  of  the  Lincoln  Bank,  in  which  institution  the  super- 
visor deposited  money  received  by  him  in  his  official  ca- 
pacity. So  that  on  the  16th  of  April,  190ft,  he  had  on 
deposit  in  the  said  bank  a  balance  of  the  funds  of  the  town 
of  Cicero  amoimting  to  $41,529.7i8.  That  on  the  said 
16th  of  April,  1906,  and  for  several  months  pnor  thereto 
the  said  banking  institution,  operated  as  the  Lincoln 
Bank,  and  the  said  Atkinson  were  hopelessly  insolvent. 
That  on  or  about  the  4th  day  of  April,  1906,  the  said 
Grisko  was  re-elected  supervisor  of  the  said  town  of 
Cicero  for  the  following  year,  and  that  cm  the  16th  of 
April,  1906,  said  Grisko,  as  principal,  and  the  plaintiff, 
as  surety,  executed  and  delivered  to  the  said  town  of 
Cic^o  a  bond  similar  in  all  respects  to  the  bond  executed 
by  the  defendant,  a  copy  of  which  is  also  ann^ced  to  the 
complaint.  That  after  the  last-mentioned  bond  had  been 
executed  and  delivered  as  aforesaid,  Grisko  acted  as 
supervisor  of  the  said  town  until  he  retired  from  office  on 
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Of  about  ihe  20th  of  May^  1907^  on  which  date  his  suc- 
cessor qualified  by  filing  his  bond  as  supervisor.  That  on 
the  16th  of  A|Mil,  1906,  when  the  said  Gnsko  quiUified  as 
supervisor  for  Hie  ensuing  year,  he  did  not  then  or  there- 
after withdraw  from  the  said  Lincohi  Bank  any  of  the 
aforesaid  balance  of  $41,529.78  which  he  had  on  deposit 
in  the  said  bank  as  supervisor  and  ex-offido  treasurer  of 
the  town  of  Cicero,  nor  could  the  said  balance  have  been 
withdrawn  on  account  of  the  insolvency  of  said  private 
banldng  institution  as  therein  set  forth.  That  the  said 
Grisko  after  the  16th  of  April,  1906,  and  until  the  23d  of 
October,  1906,  deposited  various  sums  of  money  belong- 
ing to  the  town  of  Cicero  in  the  said  Lincoln  Bank  and 
withdrew  from  the  said  Lincoln  Bank  the  sum  of  $100. 
That  on  the  23d  of  Octob^,  1906,  the  said  Grisko  as 
supervisor  and  e3x>fficio  treasurer  of  the  town  of  Cicero 
had  on  deposit  in  the  said  Lmcohi  Bank  a  baknce  be- 
longiiig  to  the  said  town  of  $53,490.91,  which  included 
the  $41,529.78  which  he  had  on  deposit  on  the  16th  of 
April,  1906.  That  on  the  17th  of  December,  1906,  At- 
kis3(»,  operating  imder  the  name  of  the  Lincoln  Bank, 
was  adjudicated  a  bankrupt,  and  in  consequ^ice  thereof 
none  ol  the  balance,  amounting  to  $53,490.91,  on  deposit 
with  the  said  Lincoln  Bank  was  ever  paid  over  or  returned 
to  Grisko  or  to  the  town  of  Cicero,  and  Qrisko  failed  and 
ne^ected  to  account  for  the  said  sum  of  money  to  the  town 
of  Cicero  or  to  pay  over  the  same  to  his  successor.  That  in 
consequence  thereof  the  town  of  Cicero  instituted  an  ac- 
tion in  the  eourts  of  the  State  of  Illinois  to  recover  the 
aoKHmt  due  firom  Grisko  to  the  town  of  Cicero,  which 
resulted  in  a  judgment  in  favor  of  the  town  against  the 
{laaintifi^  which  the  plaintiff  subsequently  paid.  This 
action  was  instituted  by  the  plaintiff,  the  surety  cm  the 
second  bond  for  the  year  commencing  in  April,  1906, 
against  the  d^endant,  the  surety  on  the  first  bond  for  the 
year  commencing  in  April,  1905.  The  question  presented 
is  whetha-  on  the  allegations  of  this  complaint  tiie  surety 
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on  the  jQrst  bond  is  liable  to  the  surety  on  the  second  bond 
for  the  amount  that  it  was  required  to  pay  because  of  the 
failure  of  Grisko  to  account  for  the  moneys  in  his  hands 
belonging  to  the  town  on  the  election  of  his  successor  in 
May,  1907.     - 

Grisko  was  supervisor  and  ex-officio  treasurer  of  this 
town  of  Cicero  for  the  year  commencing  April  4, 1905,  and 
until  his  successor  was  appointed  and  duly  qualified,  and 
the  defendant  was  surety  upon  the  bond  that  he  gave 
imder  the  provisions  of  the  charter  of  the  town.  The  bond 
given  by  the  plaintiff  was  to  be  void  if  Grisko  should 
faithfully  account  for  all  moneys  that  came  into  his  hands 
as  such  supervisor  and  pay  over  the  same  pursuant  to 
the  provisions  of  law  or  the  order  or  resolution  of  the 
board  of  trustees  of  the  town  of  Cicero  and  should  faith- 
fully perform  the  duties  of  his  office  to  the  best  of  his  skill 
and  ability.  If  this  condition  was  complied  with  the 
bond  was  void;  and  to  entitle  the  plaintiff  to  recover,  it 
must  appear  that  the  principal  Grisko  failed  to  fulfill  the 
conditions  of  this  bond.  When  in  April,  1906,  he  was  duly 
elected  to  succeed  himself  as  supervisor  for  the  ensuing 
year,  he  had  on  deposit  in  this  bank  a  certain  sum  of 
money  which  he  had  received  as  supervisor  and  treasurer 
and  for  which  he  was  liable  to  accoimt  to  the  town.  He 
had  not  up  to  that  time  failed  to  account  for  any  money 
that  had  come  into  his  hands  as  such  supervisor  or  failed 
to  pay  over  the  same  according  to  the  provisions  of  law 
or  order  or  resolution  of  the  board  of  trustees  of  the  town, 
nor,  so  far  as  appears,  had  he  failed  to  perform  his  duties 
to  the  best  of  his  skill  and  ability.  When  the  electors  of 
the  town  re-elected  Grisko  as  supervisor  they  elected  him 
to  require  an  accounting  from  himself  for  the  money  that 
he  had  on  hand,  and  he,  in  pursuance  of  the  authority 
thus  conferred  upon  him,  took  over  and  continued  the 
account  with  this  Lincoln  Bank  of  the  moneys  that  he  had 
there  on  deposit  to  his  credit  as  supervisor.  So  far  as 
appears,  and  I  think  from  the  statements  of  the  complaint 
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the  inference  is  justified  that  that  money  on  deposit  was 
treated  by  him  as  the  money  of  the  town  and  continued 
into  his  new  term,  there  is  no  allegation  of  bad  faith  on 
the  part  of  Grisko,  no  allegation  that  he  had  failed  to 
accoimt  for  the  money;  no  allegation  that  he  had  any 
knowledge  that  the  bank  was  insolvent  or  the  money  in 
jeopardy — ^nothing  but  the  fact  that  the  bank  was  insol- 
vent. And  there  was  nothing  by  which  it  would  appear 
as  to  how  largely  insolvent  it  was,  or  how  much  money 
if  it  had  been  then  drawn  out  or  attempted  to  have  been 
drawn  out  would  have  been  lost  to  the  town.  The  bank 
was  not  adjudicated  a  bankrupt  \mtil  the  17th  of  Decem- 
ber, 1906,  eight  months  after  the  re-election  of  Grisko,  and 
there  certainly  can  be  no  presmnption,  from  the  mere  fact 
of  general  insolvency,  that  if  Grisko  had  been  compelled  to 
accoimt  to  another  successor  all  or  any  portion  of  the 
money  on  deposit  would  have  been  lost  to  the  town  in 
consequence  of  the  insolvency  of  the  bank.  Apparently  it 
continued  to  do  business  for  eight  months  after  Grisko's 
re-election,  and  there  is  nothing  to  show  that  if  the  super- 
visor had  drawn  checks  upon  the  account  they  would  not 
have  been  paid  except  the  allegation  of  a  conclusion  that 
the  money  could  not  have  been  drawn  out  on  accoimt  of 
the  insolvency  of  the  institution.  On  these  allegations, 
therefore,  I  do  not  see  how  it  can  be  said  that  the  con- 
dition of  this  obUgation  was  broken  so  that  the  defendant 
became  liable.  Certainly  if  Grisko's  successor  had  been 
appointed  and  he  had  turned  over  to  his  successor  this 
account  m  the  bank  as  money  m  his  hands  belonging  to 
the  town,  and  his  successor  had  accepted  the  transfer 
of  that  account  as  a  transfer  of  the  money  belonging  to 
the  town,  and  then  it  had  been  lost  by  the  subsequent 
failure  of  the  bank  eight  months  after  Grisko's  successor 
had  been  elected,  there  would  have  been  no  obligation  as 
against  the  defendant  and  no  action  upon  the  bond  could 
have  been  maintained.  It  seems  to  me  that  upon  the 
allegations  of  the  complaint  the  same  result  must  follow 
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from  Grisko's  continuing  the  amount  in  the  bank  and  ac- 
cepting it  as  a  transfer  of  the  town's  money  to  himself 
as  his  own  successor  and  giving  a  new  bond  with  the  plain- 
tiff as  surety  for  the  faithful  accounting  of  money  that  he 
had  in  his  hands  at  that  time  and  that  he  should  thereafter 
receive. 

Whm  the  town  sued  the  plaintiff  (see  240  111.  220)  it 
was  held  that  the  plaintiff  was  liable  as  surety  for  Grisko 
upon  his  failure  to  pay  over  to  his  successor  ail  moneys  that 
had  come  into  his  hands  as  such  supervisor  which  had  not 
been  paid  out  by  him  pursuant  to  the  provisions  of  law, 
or  order,  or  resolution  of  the  board  of  trustees,  or  other- 
wise lawfully  accounted  for  by  him,  and  that  the  amount 
for  which  he  was  liable  upon  the  qualification  of  his  suc- 
cessor in  1907  was  the  amount  that  he  had  on  deposit  in 
this  Lincoln  Bank.  To  justify  that  judgment  it  is  apparent 
that  Grisko  must  have  been  chargeaUe  with  the  amount 
on  deposit  in  the  Lincoln  Bank  at  the  end  of  his  year  of 
service  following  his  election  in  April,  1905,  and  it  appar- 
ently was  based  upon  this  failure  to  account  for  the  money 
in  his  possession,  namely,  the  amoimt  on  deposit  in  the 
Lincoln  Bank,  that  the  plaintiff  was  held  to  have  violated 
the  conditicxi  of  the  bond  it  gave  in  April,  1906.  But  the 
liability  of  the  defendant  here  depends  upon  the  terms  and 
conditions  of  the  obligation  that  it  gave,  and  as  long  as  the 
condition  upon  which  its  liability  depended  was  not  broken 
the  defendant  was  not  responsible. 

I  think,  therefore,  that  no  cause  of  action  was  alleged 
and  that  the  demiurer  was  properly  sustained. 

DowxiNa,  J.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled, 
with  costs,  with  leave  to  respondent  to  withdraw  demurrtf 
and  to  answer  on  payment  of  costs. 
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Complaint;  Surety;  Contribution;  Action  by  Surety  on  Bond  of  Pub- 
lic Officer  against  Former  Surety  for  Amount  Paid  by  Reason  of 
Losses  in  Years  Prior  to  Time  I%intiff  Became  Surety  ^ 

Supreme  Court  of  New  York,  County  of  New  York. 


John  F.  Yawger,  as  Receiver  of 
the  Metropolitan  Surety 
Company, 

Plaintiff, 
against 
American    Surety    Company, 

Defendant. 


The  above-named  plaintiff,  by  Edward  R.  Finch,  his 
attorney,  complaining  of  the  defendant,  shows  to  this 
court  and  alleges,  upon  information  and  belief: 

I.  That  at  all  the  times  herein  mentioned  up  to  the  6th 
day  of  January,  1909,  the  Metropolitan  Surety  Company 
was  a  corporation  organized  and  existing  imder  and  by 
virtue  of  the  Laws  of  the  State  of  New  York,  and  engaged 
in  transacting  a  surety  business  in  the  States  of  New  York 
and  Illinois  and  elsewhere. 

II.  That  on  or  about  the  6th  day  of  January,  1909, 
an  action  was  conmienced  in  the  Supreme  Court  of  the 
State  of  New  York,  in  the  County  of  Albany,  by  the 
Attorney  General  of  the  State  of  New  York,  in  the  name 
of  the  People  of  the  State  of  New  York,  as  plaintiffs, 
against  the  said  Metropolitan  Surety  Company,  as  de- 
fendant, for  the  purpose  of  procuring  a  dissolution  of 
the  said  Metropolitan  Surety  Company.  That  on  the 
6th  day  of  January,  1909,  by  an  order  of  the  Supreme 

*  From  Yawger  v.  American  Surety  Co.,  156  App.  Div.  504;  141  Supp. 
401.  See  ante,  page  179. 
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Court,  Albany  County,  duly  made  and  entered  and  filed 
in  the  said  action  in  the  Office  of  the  Clerk  of  the  County 
of  Albany,  John  F.  Yawger,  the  plaintiff  herein,  was  duly 
appointed  temporary  receiver  of  the  said  Metropolitan 
Surety  Company.  That  thereafter,  by  a  decree  duly 
made  in  the  said  action,  dated  th^  30th  day  of  January, 
1909,  and  duly  entered  and  filed  in  the  Office  of  tiie  Clerk 
of  the  County  of  Albany,  the  said  Metropolitan  Surety 
Company  was  dissolved  and  the  said  John  F.  Yawger, 
the  plaintiff  herein,  was  duly  appointed  permanent  re- 
ceiver of  the  said  Metropolitan  Surety  Company,  and  was 
directed  to  make  a  fair  and  just  distribution  of  the  prop- 
erty of  the  said  Metropolitan  Surety  Company  and  of  the 
proceeds  hereof  among  its  stockholders  and  its  fair  and 
honest  creditors,  in  the  order  and  in  the  proportion  pre- 
scribed by  law.  That  the  said  John  F.  Yawger  thereupon 
duly  qualified  as  such  permanent  receiver  and  is  now  act- 
ing as  such.  That  a  copy  of  said  decree  is  hereto  annexed 
and  marked  Exhibit  ^'  A"  and  made  a  part  of  this  complaint 
the  same  as  if  it  were  herem  set  forth  at  length. 

III.  That  the  defendant,  the  American  Surety  Company 
of  New  York,  is  now,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  imder  and 
by  virtue  of  the  Laws  of  the  State  of  New  York,  and  en- 
gaged in  transacting  a  siu*ety  business  in  the  States  of  New 
York  and  Illinois  and  elsewhere. 

IV.  That  the  Town  of  Cicero  is  now,  and  at  all  the 
times  herein  mentioned  was,  a  municipal  corporation, 
organized  and  existing  imder  and  by  virtue  of  the  laws  of 
the  State  of  Illinois,  and  located  immediately  west  of 
and  adjoining  the  City  of  Chicago  in  the  State  of  Illinois. 
That  the  said  Town  of  Cicero  is  now,  and  at  all  the  times 
herein  mentioned  was,  organized  under  and  existed  by 
virtue  of  a  special  charter,  granted  by  the  Legislature  of 
the  State  of  Illinois,  approved  March  25,  1869,  and  ap- 
pearing in  the  Private  Laws  of  Illinois,  of  1869,  Vol.  3, 
at  page  666.    By  §  3  of  the  said  Charter  the  office  of 
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Supervisor  of  the  Town  of  Cicero  is  created;  and  by  §  5 
of  the  said  Charter  it  is  provided  that  the  Supervisor 
shall  be  exrofficio  Treasiu'er  of  said  Town.  The  said 
Supervisor's  duties  and  obligations  as  treasurer  of  the 
Town  of  Cicero  are  defined  by  the  said  §  5  of  the  said 
Charter  of  the  Town  of  Cicero  as  follows: 

"The  Supervisor  of  said  Town  shall  be  ex-officio  the 
treasiu*er  of  said  Town^  and  he  shall  receive  and  hold  all 
moneys  belonging  to  the  Town  arising  from  general  or 
special  tax,  special  assessments,  fines,  penalties  or  other- 
wise, and  he  shall,  upon  entering  upon  the  duties  of  his 
office,  execute  a  bond  to  the  Town  of  Cicero,  in  such  sxmi 
and  in  such  sureties  as  shall  be  determined  by  the  Board, 
conditioned  that  he  will  faithfully  account  for  all  moneys 
that  may  come  into  his  hands,  and  will  pay  the  same  over 
pursuant  to  the  provisions  of  law  or  the  orders  or  resolu- 
tions  of  the  Board,  and  that  he  will  faithfully  perform  the 
duties  of  his  office.  It  shall  be  his  duty  to  keep  a  correct 
accoimt  of  all  moneys  received  and  paid  out  by  him,  and 
when  required,  to  furnish  from  time  to  time  to  the  Board 
a  statement  of  the  moneys  in  his  hands,  and  he  shall 
receive  such  compensation  as  such  treasurer  as  shall  be 
allowed  him  by  such  Board,  not  exceeding  2  per  cent 
upon  all  moneys  received  by  him." 

That  said  Board  referred  to  in  the  foregoing  quotation 
is  the  Board  of  seven  trustees  of  the  said  Town  of  Cicero, 
of  which  the  said  Supervisor  is  ex^ffido  one. 

V.  That  on  or  about  the  4th  day  of  April,  1905,  one, 
Louis  Grisko,  was  elected  Supervisor  of  the  said  Town 
of  Cicero  for  the  term  of  one  year,  and  until  his  successor 
should  be  elected  and  qualified. 

VI.  That  on  or  about  the  25th  day  of  April,  1905,  the 
said  Louis  Grisko,  as  principal,  and  the  said  defendant 
American  Surety  Company  of  New  York,  as  surety, 
duly  executed  under  seal  and  delivered  to  the  said  Town 
of  Cicero  a  certain  bond  in  the  penal  sum  of  $100,000  in 
favor  of  the  said  Town  of  Cicero,  by  which  bond  the  said 
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defendant,  American  Surety  Company  of  New  York, 
bound  iteelf  to  the  said  Town  of  Cicero  in  the  said  sum  of 
llOOyOOO^  upon  the  condition  that  the  said  Louis  Grisko 
should  faithfully  account  for  all  moneys  that  might  come 
into  his  hands  as  such  Supervisor  and  pay  over  the  same 
pursuant  to  the  provisions  of  law  or  the  order  or  resolu- 
tion of  the  Board  of  Trustees  of  the  Town  of  Cicero,  and 
should  faithfully  perform  the  duties  of  his  office  to  the 
best  of  his  skill  and  abilities.  That  hereto  annexed  and 
marked  Exhibit  ''B"  is  a  copy  of  said  bond,  which  the 
plaintiff  refers  to  and  makes  a  part  of  this  complaint  the 
same  as  if  it  were  heiein  set  forth  at  length. 

VII.  That  the  said  Louis  Grisko  thus  duly  qualified 
as  such  Supervisor  for  the  term  commencing  in  the 
month  of  April,  1905,  and  thereupon  entered  upon  the 
discharge  of  his  official  duties  as  such  Supervisor,  and 
continued  in  and  exercised  his  said  office  through  the 
whole  of  the  term  specified  in  said  bond. 

YIIL  That  in  the  said  month  of  April,  1905,  and  there- 
after, as  set  forth  in  this  complaint,  tiiere  existed  and  was 
located  in  the  said  Town  of  Cicero  a  private  banking  in- 
stitution owned  and  operated  by  one  William  W.  Weare 
imder  the  name  or  style  of  T^HlIiam  W.  Weare  &  Co. 
That  in  or  about  the  month  of  August,  1905,  the  said 
William  W.  Weare  sold  and  transferred  the  said  private 
banking  institution,  operated  as  aforesaid,  together  with 
all  its  assets  of  every  kind  and  natiu*e,  including  the  de- 
posits hereinafter  set  forth,  to  one  William  J.  Atkinson, 
who  assumed  all  the  liabilities  and  obligations  of  said 
private  banking  institution  and  who  continued  to  operate 
said  private  banking  institution  imder  the  name  or  style 
of  the  Lincoln  Bank. 

IX.  That  commencing  on  the  25th  day  of  April,  1905, 
and  continuing  until  the  16th  day  of  April,  1906,  the  said 
Louis  Grisko,  as  Supervisor  and  ex^ffido  Treasurer  of 
the  said  Town  of  Cicero,  deposited  the  following  sums  of 
money  belonging  to  the  said  Town  of  Cicero  in  his  ac- 
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count  as  such  Treasurer  in  said  private  bank  oa  the  days 
hereinafter  set  forth,  to  wit: 

1905. 

April  25 $   399.95 

May     1 5,000.00 

May  15 2,411.61 

June  10 8,545.31 

July    10 2,198.51 

Aug.     7 1,874.65 

Oct.    16 6,653.21 

Dec.   14 5,226.96 

1906. 

Feb.   24 3,414.47 

Apr.    12 8,466.73 

That  the  said  Louis  Grisko,  as  Supervisor  and  ex-officio 
l^'reasurer  of  the  said  Town  of  Cicero,  withdrew  from  the 
Amount  on  deposit  in  said  accoimt  in  the  said  private 
'^^ok,  the  following  sums  of  money  on  the  following  days, 
*owit: 

1905. 

May     1 $  250.00 

May    3 1,217.68 

May     4 117.45 

May     5 87.70 

May     5 121.50 

May    6 32.18 

May     6 23.33 

May    8 123.65 

May     9 175.14 

May  10 55.00 

May  11 425.00 

May  13 24.98 

May  13 8.00 

That  upon  the  16th  day  of  April,  1906,  the  said  Louis 

^jisko,  as  Supervisor  and  ex-officio  Treasurer  of  the  said 

YV>wn  of  Cicero,  had  on  deposit  in  said  account  in  said 
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private  bank  a  balance  of  funds  of  the  said  Town  of  Cicero 
amounting  to  the  sum  of  $41,529.78. 

X.  That  upon  the  said  16th  day  of  April,  1906,  and  for 
several  months  prior  thereto,  the  said  private  banking 
institution,  operated  as  the  Lincoln  Bank,  and  the  said 
William  J.  Atkinson,  who  was  the  sole  owner  and  pro- 
prietor thereof,  were  hopelessly  insolvent. 

XI.  That  on  or  about  the  4th  day  of  April,  1906,  the 
said  Louis  Grisko  was  again  elected  Supervisor  of  the  said 
Town  of  Cicero  for  the  term  of  one  year  and  until  his 
successor  should  be  elected  and  qualified. 

XII.  That  on  or  about  the  16th  day  of  April,  1906, 
the  said  Louis  Grisko,  as  principal,  and  the  said  Metro- 
politan Surety  Company,  as  surety,  executed  and  delivered 
to  the  said  Town  of  Cicero  a  bond  similar  in  all  respects 
to  the  bond  hereinbefore  referred  to  executed  by  the 
defendant,  American  Surety  Company  of  New  York, 
upon  the  occasion  of  the  said  Louis  Grisko^s  previous 
election  as  Supervisor  as  hereinbefore  set  forth,  in  the 
penal  sum  of  $100,000  in  favor  of  the  said  Town  of  Cicero, 
by  which  bond  the  said  Metropolitan  Surety  Company 
bound  itself  in  said  sum  of  $100,000  to  the  said  Town  of 
Cicero,  upon  the  condition  that  the  said  Louis  Grisko 
should  faithfully  accoimt  for  all  moneys  that  might  come 
into  his  hands  as  such  supervisor  and  pay  over  the  same 
pursuant  to  the  provisions  of  law  or  the  order  for  or  resolu- 
tion of  the  Board  of  Trustees  of  the  Town  of  Cicero  and 
should  faithfully  perform  the  duties  of  his  office  to  the 
best  of  his  skill  and  abilities.  That  a  copy  of  said  bond 
is  hereto  annexed  and  marked  Exhibit  ''C  and  made  a 
part  of  this  complaint  the  same  as  if  it  were  herein  set 
forth  at  length. 

XIII.  That  after  said  last-mentioned  bond  had  been 
duly  executed  and  deUvered  as  aforesaid,  the  said  Louis 
Grisko  acted  as  Supervisor  of  the  said  Town  of  Cicero 
during  the  term  specified  in  said  last-mentioned  bond 
until  he  retired  from  office  on  or  about  the  20th  day  of 
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May,  1907,  on  which  date  his  successor,  one  Walenty  G. 
Ea^erski  qualified  by  filing  his  bond  as  Supervisor,  the 
said  Walenty  G.  Kasperski  having  been  duly  elected 
Supervisor  of  the  said  Town  of  Cicero  at  the  election  held 
in  said  Town  of  Cicero  on  or  about  the  4th  day  of  April, 
1907. 

XIV.  That  the  said  bond  so  given  by  the  Metropolitan 
Surety  Company  to  the  Town  of  Cicero  was  not  given  by 
the  said  Metropolitan  Surety  Company  nor  accepted  by 
the  said  Town  of  Cicero  as  a  compromise  of  the  claim  of 
the  said  Town  of  Cicero  against  the  defendant,  American 
Surety  Company  of  New  York,  on  the  bond  given  by  the 
said  defendant,  American  Surety  Company  of  New  York, 
to  the  said  Town  of  Cicero  heretofore  set  forth  herein; 
and  that  the  said  bond  given  by  the  said  defendant  Ameri- 
can Surety  Company  of  New  York,  to  the  said  Town  of 
Cicero  was  not  surrendered  up  or  cancelled  and  remained 
in  full  force  and  effect. 

XV.  That  at  the  time  of  the  making,  execution  and 
delivery  of  the  aforesaid  bond  by  the  said  Metroplitan 
Surety  Company  to  the  Town  of  Cicero,  neither  the  said 
Metropolitan  Surety  Company,  nor  any  of  its  oflScers, 
agents,  servants  or  employ^  knew  that  the  said  private 
banking  institution  operated  as  the  Lincoln  Bank  and  the 
said  William  J.  Atkinson  were  insolvent,  nor  did  the  said 
Metropolitan  Surety  Company,  nor  any  of  its  officers, 
agents,  servants  or  employ^  know  that  the  funds  belong- 
ing to  the  said  Town  of  Cicero  had  been  deposited  in  the 
said  private  banking  institution  by  the  said  Louis  Grisko. 

XVI.  That  upon  the  said  16th  day  of  April,  1906, 
upon  the  said  Louis  Grisko  qualifsdng  as  supervisor  of 
the  said  Town  of  Cicero  for  the  year  commencing  April, 
1906,  he  did  not  then  nor  thereafter  withdraw  from  the 
said  Lincoln  Bank  any  of  the  aforesaid  balance,  amount- 
mg  to  $41,529.78,  which  he  had  on  deposit  in  said  account 
in  said  Lincoln  Bank  as  Supervisor  and  ex^ffido  Treasurer 
of  the  said  Town  of  Cicero  at  the  conclusion  of  his  previous 
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term  of  office  as  Supervisor  of  the  said  Town  of  Cicero, 
terminating  April  16,  1906;  nor  could  the  said  balance 
have  been  withdrawn  on  account  of  the  insolvency  of 
said  private  banking  institution  as  herein  set  forth.  That 
the  said  Louis  Grisko,  as  Supervisor  and  ex^ffido  Treasurer 
of  the  Town  of  Cicero  for  the  term  ending  April  16, 1906, 
did  not  and  could  not,  on  account  of  the  aforesaid  in- 
solvency of  the  said  private  banking  institution,  pay  over 
to  himself,  as  Supervisor  and  ex^ffido  Treasurer  of  the 
said  Town  of  Cicero  for  the  term  commencing  April  16, 
1906,  said  balance  in  said  private  banking  institution. 
That  the  said  Louis  Grisko  from  the  said  16th  day  of 
April,  1906,  until  the  23d  day  of  October,  1906,  deposited 
the  following  sums  of  money  belonging  to  the  said  Town 
of  Cicero  in  the  said  account  in  said  Lincoln  Bank  on  the 
days  herdnafter  set  forth,  to  wit: 

1906. 

May    9 $  100.00 

May  16 6,290.50 

July   20 8,302.63 

Sept.  12 1,408.00 

Oct.    23 960.00 

That  the  said  Louis  Grisko,  as  Supervisor  and  ex^fficio 
Treasurer  of  the  said  Town  of  Cicero,  withdrew  from  said 
account  in  the  said  Lincoln  Bank  the  following  sums  of 
money  belonging  to  the  said  Town  of  Cicero  on  the  follow- 
ing days,  to  wit: 

May  9, 1906 rTTflOO-OO. 


That  on  the  23d  day  of  October,  1906,  the  said  Louis 
Grisko,  as  Supervisor  and  ex-ojfido  Treasurer  of  the  said 
Town  of  Cicero,  had  on  deposit  in  said  account  in  the 
said  Lincohi  Bank  a  balance  of  money  belonging  to  the 
said  Town  of  Cicero  amounting  to  153,490.91,  which  said 
sum  included  the  balance  of  $41,529.78,  which  the  said 
Louis  Grisko,  as  Supervisor  and  ec^officio  Treasurer  of  the 
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said  Town  of  Cicero,  had  on  deposit  in  the  said  account 
in  the  fiaid  Uncohi  Bank  on  the  16th  day  of  April,  1906, 
as  hereinbefore  set  forth. 

XVII.  That  the  said  Louis  Grisko,  as  Supervisor  and 
ex^ffido  Treasurer  of  the  Town  of  Cicero,  for  his  term  of 
office  commencing  April  16, 1906,  continued  and  operated 
the  aforesaid  accoimt  in  the  said  Lincoln  Bank  in  the 
same  manner  as  he  had  during  his  previous  term  as 
Supervisor,  as  herein  set  forth. 

XVIII.  That  on  or  about  the  17th  day  of  December, 
1906,  proceedings  were  taken  against  the  said  William  J. 
Atkinson,  operating  under  the  name  or  style  of  the  said 
Lincoln  Bank,  so  that  he  was  thereafter  adjudicated  a 
bankrupt  under  the  laws  of  the  United  States. 

XIX.  That  by  reason  of  the  insolvency  and  bank- 
ruptcy of  the  said  William  J.  Atkinson,  doing  business 
under  the  name  or  style  of  the  Lincoln  Bank,  none  of 
said  balance,  amoimting  to  $53,490.91,  on  depolsit  in  the 
said  Lincoln  Bank  for  the  account  of  the  said  Louis  Grisko, 
as  Supervisor  and  ex^ffido  Treasurer  of  the  Town  of 
Cicero,  was  ever  paid  over  or  retiuned  to  the  said  Louis 
Grisko  or  the  said  Town  of  Cicero.  That  the  said  Louis 
Grisko  failed  and  neglected  to  account  for  said  $53,490.91 
to  the  Town  of  Cicero  and  failed  to  pay  over  said  sum  to 
his  successor  as  Supervisor,  the  said  Walenty  G.  E^asper- 
ski,  as  required  by  law. 

XX.  That  as  a  result  of  such  failure  of  the  said  Louis 
Grisko  to  accoimt  for  and  pay  over  said  moneys  to  the 
said  Town  of  Cicero  or  his  successor  in  office^  the  said  Town 
of  Cicero  instituted  and  prosecuted  in  the  Municipal 
Court  of  Chicago,  County  of  Cook  and  State  of  Illinois, 
a  certain  action  against  the  said  Louis  Grisko  and  the  said 
Metropolitan  Surety  Company  as  surety  on  the  aforesaid 
bond  for  the  recovery  of  said  sum  of  money,  including 
the  aforesaid  sum  of  $41,529.78,  the  balance  which  the 
said  Louis  Grisko,  as  Supervisor  and  ex-offido  Treasurer 
of  the  Town  of  Cicero^  had  on  deposit  in  said  private 
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banking  institution  at  the  conclusion  of  his  term  of  office 
ending  April  16,  1906.  That  such  proceedings  were  had 
in  such  action  that  on  or  about  the  23d  day  of  January, 

1908,  a  judgment  in  said  action  was  rendered  in  favor  of 
the  said  Town  of  Cicero,  plaintiff,  and  against  the  said 
Louis  Grisko  and  the  said  Metropolitan  Surety  Company, 
as  defendants,  for  the  sirni  of  $55,288.80,  being.the  amount 
of  the  aforesaid  balance  of  $53,490.91  together  with  in- 
terest at  five  per  centum  per  annum  from  the  20th  day  of 
May,  1907,  and  costs.  That  the  said  Metropolitan 
Surety  Company  thereupon  duly  appealed  to  the  Appellate 
Court  of  the  State  of  Illinois,  First  District,  from  said 
judgment,  and  duly  prosecuted  said  appeal;  but  that  said 
judgment  was  by  said  Appellate  Court  affirmed  upon 
said  appeal.  That  the  said  Metropolitan  Surety  Company 
thereupon  duly  appealed  to  the  Supreme  Court  of  Illinois, 
the  court  of  last  resort  in  said  State  of  Illinois,  from  said 
judgment  and  duly  prosecuted  said  appeal;  but  that  said 
judgrnent  was  by  said  Supreme  Court  of  Illinois  affirmed 
on  said  appeal. 

XXI.  That  as  a  result  of  said  judgment  and  affirmance 
thereof,  plaintiff  in  the  above-entitled  action,  pursuant 
to  an  order  of  the  Supreme  Court  of  New  York,  Albany 
County,  duly  made  in  the  aforesaid  action  of  The  People 
of  the  State  of  New  York  against  The  Metropolitan  Surety 
Company  duly  made  and  entered  in  the  Office  of  the  Clerk 
of  the  Coimty  of  Albany  on  the  27th  day  of  September, 

1909,  paid  to  the  Town  of  Cicero  the  sum  of  $58,000. 
That  no  part  of  the  said  $58,000  has  been  repaid  or  re- 
turned to  the  said  Metropolitan  Surety  Company  or  to 
the  plaintiff  as  the  receiver  thereof,  by  the  said  Louis 
Grisco,  or  the  said  William  W.  Weare,  or  the  said  William 
W.  Weare  &  Co.,  or  the  said  William  J.  Atkinson,  or  the 
said  Lincoln  Bank,  except  the  sum  of  Twenty-four  hundred 
and  one  05/100  dollars,  which  was  paid  to  the  plaintiff  by 
the  Trustee  in  Bankruptcy  of  the  said  William  J.  Atkinson, 
doing  business  as  the  said  Lincoln  Bank,  on  the  16th  day  of 
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May,  1910.  That  on  account  of  the  payment  of  the  said 
sum  of  $58,000  by  the  plaintiff  to  the  said  Town  of  Cicero, 
the  said  Town  of  Cicero  before  the  commencement  of 
this  action,  by  an  instrument  in  writing,  duly  assigned, 
transferred  and  set  over  to  the  plaintiff,  as  receiver  of  the 
said  MetropoUtan  Surety  Company,  the  aforesaid  bond 
executed  by  the  defendant,  American  Surety  Company  of 
New  York,  and  Louis  Grisko  to  the  said  Town  of  Cicero, 
together  with  any  and  all  claims  or  causes  of  action  arising 
under  or  by  virtue  of  the  said  bond  against  the  defendant, 
American  Surety  Company  of  New  York. 

XXII.  That  the  said  Louis  Grisko  is  a  non-resident  of 
this  State  and  is  now,  and  ever  since  the  failiu*e  of  the  said 
Lincoln  Bank  has  been,  insolvent  and  unable  to  make  good 
to  the  plaintiff  the  whole  or  any  part  of  the  siun  of  $58,000 
paid  by  the  plaintiff  as  aforesaid  to  the  Town  of  Cicero. 

XXIII.  That  on  or  about  the  21st  day  of  June,  1911, 
plaintiff  duly  demanded  from  the  defendant  that  it  pay  to 
the  plaintiff  the  siun  of  $41,529.78  due  to  the  plaintiff 
by  reason  of  the  aforesaid  facts.  That  said  defendant 
refused  and  still  refuses  to  pay  the  whole  or  any  part  of 
said  sum. 

XXrV.  That  on  or  about  the  14th  day  of  October, 
1911,  an  order  was  duly  made  and  entered  in  the  aforesaid 
action  of  The  People  of  the  State  of  New  York  against 
the  Metropolitan  Surety  Company  in  the  Office  of  the 
Clerk  of  the  County  of  Albany  authorizing  and  permitting 
the  plaintiff  herein  to  institute  this  action  against  the 
defendant,  American  Surety  Company  of  New  York.       f 

Whebefore,  plaintiff  demands  judgment  against  the 
defendant  as  follows : 

1.  That  this  Court  inquire  into  and  take  proof  of  the 
amount  paid  by  the  plaintiff  upon  the  said  claim  and  that 
the  defendant  be  adjudged  and  ordered  to  contribute  to 
the  plaintiff  the  sum  of  $41,529.78,  together  with  interest, 
its  proportionate  ratable  share  of  the  claim  so  paid  by 
the  plaintiff,  or  such  other  sum  as  this  Court  may  decide 
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to  be  the  proportionate  ratable  share  of  the  claun  so  paid 
by  the  plaintiff. 

2.  That  the  plaintiff  may  have  such  other  and  further 
relief  as  to  this  Court  may  seem  just  and  proper  in  the 
premises. 

Edwabd  R.  Finch, 
Attorney  for  Plaintiff, 
32  Nassau  Street, 
Borough  of  Manhattan, 
City  of  New  York. 
[Verification.] 

Exhibit  ''A" 

At  a  Special  Term  of  the  Su- 
preme Court  of  the  State  of  New 
York,  held  in  and  for  the  Coimty 
of  Albany  at  the  City  Hall  in  the 
City  of  Albany,  State  of  New  York, 
on  the  thirtieth  day  of  January, 
1909. 

Present:  Hon.  Geobqe  H.  Fftts,  Justice. 
Supreme  Court,  Albany  County. 

The  People  of  the  State  of  New 

York, 

Plaintiffs, 
against 
The  Metropolitan  Surety  Com- 
pany, 

Defendant, 

The  summons  and  complaint  in  this  action  having  been 
duly  served  on  the  defendant,  and  the  defendant  having 
duly  appeared  by  David  McClure,  as  its  attorney,  and 
having  served  its  answer  herein,  from  which  answer  it 
appears  that  the  plaintiffs  are  entitled  to  a  judgment  dis- 
solving the  defendant  and  for  the  relief  prayed  for  in  the 
complaint  herein;  and  an  order  having  been  made  aad 
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entered  herein  in  the  office  of  the  Clerk  of  Albany  County 
on  January  6, 1909|  appointing  John  F.  Yawger  temporary 
receiver  of  the  defendant  and  enjoining  the  defendant,  its 
directors,  officers  and  managers,  from  exercising  any  of 
the  corporate  franchise,  powers,  rights  or  privileges  of 
the  defendant,  and  from  collecting  or  receiving  any  debt 
or  demand  to  or  held  by  the  defendant,  and  from  paying 
out  or  in  any  way  transferring  or  delivering  to  any  person 
any  of  the  deposits,  moneys,  securities,  property  or  effects 
of  said  defendant,  or  held  by  it  during  the  pendency  of 
this  action,  and  ordering  that  the  defendant  show  cause 
at  this  time  and  place  why  such  receiver  and  injunction 
should  not  be  made  permanent;  and  the  said  temporary 
receiver  having  duly  qualified: 

Now,  on  reading  the  aforesaid  summons  and  complaint, 
order  to  show  cause,  affidavits  of  Otto  Kelsey  and  Edward 
R.  O'Malley  herein,  verified  January  5,  1909,  heretofore 
filed,  and  reading  and  filing  the  answer,  and  after  hearing 
Edward  R.  O'Malley,  Attorney  General  of  the  State  of 
New  York,  in  support  of  this  motion,  and  David  McClure 
for  the  defendant,  not  opposing,  and  further  notice  of  this 
application  for  this  judgment  being  waived  in  open  court: 

Now,  on  motion  of  Edward  R.  O'Malley,  Attorney- 
General  of  the  State  of  New  Yojk,  attorney  for  the  plain- 
tiffs herein,  it  is  hereby 

Adjudged  and  decreed,  that  the  defendant,  The  Metro- 
politan Surety  Company  be,  and  the  same  is,  hereby 
dissolved  and  its  corporate  ri^ts,  privileges  and  franchises 
forfeited,  and  that  a  fair  and  just  distribution  of  the  prop- 
erty thereof,  and  of  the  proceeds  thereof,  among  its 
stockholders  and  its  fair  and  honest  creditors,  in  the  order 
and  in  the  proportion  prescribed  by  law,  be  had;  and  it  is 
further 

Adjudged  and  decreed,  that  the  defendant.  The  Metro- 
politan Surety  Company,  its  trustees,  directors,  managers 
and  other  officers,  attorneys  and  agents,  be,  and  each  of 
them  hereby  is,  forever  restrained  and  enjoined  from  exer- 
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cising  any  of  the  con^orate  franchises,  powers,  rights  or 
privileges  of  the  defendant  and  from  collecting  or  receiv- 
ing any  debts,  or  demands,  belonging  to  or  held  by  the 
defendant,  and  from  paying  out,  or  in  any  manner  inter- 
fering with,  transferring  or  delivering  to  any  person,  any 
of  the  deposits,  moneys,  securities,  property  or  effects  of 
said  defendant,  or  held  by  it;  and  it  is  further: 

Adjudged  and  decreed,  that  John  F.  Yawger,  of  New 
York,  in  the  State  of  New  York,  be  and  he  hereby  is,  con- 
tinued as  receiver  of  all  the  property  and  effects,  real  and 
personal,  of  the  said  corporation.  The  Metropolitan  Surety 
Company,  and  of  all  the  property,  real,  personal  and  mixed, 
seized,  possessed  and  held  by  it,  of  whatsoever  kind  and 
wheresoever  situate,  either  in  this  State  or  in  any  other 
State  or  States,  including  all  property  of  any  kind  in 
which  said  corporation  has  or  may  have  any  interest,  and 
he  is  hereby  appointed  permanent  receiver  of  the  said 
The  Metropolitan  Company,  and  of  all  its  property 
and  assets  of  every  kind,  nature  and  description,  whether 
the  same  is  situated  in  this  State  or  elsewhere,  with  the 
usual  powers  and  duties  enjoyed  and  exercised  by  receivers, 
according  to  the  practice  of  this  Court  and  of  the  statutes 
in  such  case  made  and  provided;  and  that  the  bond  hereto- 
fore executed  and  delivered  to  The  People  of  the  State  of 
New  York,  constituting  an  agreement  or  imdertaking 
of  the  American  SiKety  Company,  given  by  said  surety 
companj^  for  and  on  behalf  of  John  F.  Yawger,  as  such 
temporary  receiver,  so  conditioned  as  that  the  said  bond 
shall  continue  in  force  and  effect  imtil  the  final  discharge 
of  the  said  John  F.  Yawger  as  receiver,  including  any 
liabilities  which  may  be  incurred  by  said  John  F.  Yawger 
by  virtue  of  his  appointment  as  receiver,  be  continued  as 
provided  by  law,  and  the  said  John  F.  Yawger,  as  such 
permanent  receiver,  is  authorized  and  directed  to  seques- 
trate, take  and  retain  possession  of  the  property,  things  in 
action  and  effects,  real  and  personal,  of  the  defendant 
herein,  and  to  take  and  hold  all  property  held  by  or  in 
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possession  of  said  defendant  corporation  or  by  him  as 
temporary  receiver  thereof;  and  it  is  further 

Adjudged  and  decreed,  that  the  said  John  F.  Yawger 
as  such  permanent  receiver,  continue  to  proceed  to  re- 
cover by  process  of  law,  or  otherwise,  any  sum  or  sums  of 
money  which  may  be  due  to  said  corporation;  and  full 
power  is  hereby  conferred  upon  the  said  receiver  to  in- 
stitute and  maintain  actions  and  suits  at  law  in  any  court 
or  courts  having  competent  jurisdiction  for  the  collection 
of  debts  due  to  the  defendant  and  the  enforcement  of  any 
rights  relating  to  the  said  corporation,  its  property  and 
assets;  and  it  is  further 

Adjudged  and  decreed,  that  all  moneys  of  said  defend- 
ant not  needed  for  immediate  disbursements  be  deposited 
in  one  or  more  of  the  following  trust  companies  in  the  City 
of  New  York:  Title  Guarantee  &  Trust  Company,  Van 
Norden  Trust  Company,  Broadway  Trust  Company, 
Morton  Trust  Company  and  Fidelity  Trust  Company, 
such  amount  at  any  time  in  each  as  said  receiver  may  deem 
best  to  be  held  by  such  trust  companies  subject  to  the 
order  of  the  permanent  receiver  in  this  action;  the  said 
moneys  so  deposited  with  such  trust  companies,  as  afore- 
said, not  to  be  deUveFed  over  by  them  except  subject  to, 
and  in  pursuance  of  the  orders  of  this  Court  heretofore 
granted  or  hereafter  to  be  granted;  but  said  receiver  may 
at  any  time,  in  his  discretion,  and  without  further  order 
of  the  Court,  transfer  any  or  all  of  such  moneys  so  to  be 
deposited  in  any  one  of  said  trust  companies,  by  check 
to  the  order  of  one  or  more  of  the  other  of  said  trust  com- 
panies; and  it  is  further 

Adjudged  and  decreed,  that  no  application  shall  here- 
after be  made  to  any  Court,  nor  shall  any  action  of  the 
Court  be  asked  or  suffered  by  said  permanent  receiver,  as 
to  the  fimds  and  assets  of  the  defendant  above  named  or 
their  transfer,  sale  or  delivery,  unless  due  notice  of  such 
application  be  first  given  to  the  Attorney-General  of  the 
State  of  New  York,  as  required  by  law;  and  copies  of  all 
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orders  made  or  procured  shall  be  immediately  served  on 
the  Attorney-General,  as  required  by  law;  and  it  is  further 
adjudged  and  decreed,  that  such  further  application  may 
be  made  to  this  Court  as  the  receiver  may  be  advised  is 
proper  and  necessary  for  the  management  and  conduct 
of  his  trust;  and  it  is  further 

Adjudged  and  decreed,  that  all  persons  whosoever,  and 
especially  creditors  of  said  defendant,  be  enjoined  and 
restrained  from  commencing  any  action  or  proceeding 
against  said  defendant  or  against  said  permanent  re- 
ceiver, or  from  taking  any  further  proceedings  in  any 
action  or  proceeding  already  conmienced,  without  first 
obtaining  leave  of  this  Court  to  bring  such  action  or  pro- 
ceeding, except  in  cases  where  leave  of  this  Court  has 
heretofore  been  obtained,  permitting  actions  or  proceed- 
ings against  the  temporary  receiver  herein. 

Enter, 
John  Franey, 
Clerk. 

Geobge  H.  Fitts,  Justice  Supreme  Court. 

Exmnrr  "B" 

Know  all  men  by  these  pbesents,  That  Louis  Grisko 
of  the  Town  of  Cicero,  County  of  Cook  and  State  of 
Illinois,  as  principal,  and  American  Surety  Company  of 
New  York,  a  corporation  duly  authorized  to  transact 
business  in  the  State  of  Illinois,  as  surety,  are  held  and 
firmly  bound  unto  the  Town  of  Cicero,  County  of  Cook 
and  State  of  Illinois,  in  the  penal  sum  of  One  Hundred 
Thousand  Dollars  ($100,000.00)  for  the  payment  of  which, 
well  and  truly  to  be  made,  the  above-named  obligors 
hereby  bind  themselves  and  their  respective  hdrs,  exec- 
utors^ administrators,  successors  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Signed,  sealed  and  executed  this  25th  day  of  April,  1905. 

The  condition  of  this  obligation  is  such,  That 
whereas,  the  above  bounded  Louis  Grisko  was,  on  the  4th 
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day  of  April,  duly  elected  to  the  office  of  Supervisor  of 
said  Town  of  Cicero,  in  the  County  of  Cook,  aforesaid, 
for  the  period  of  one  year. 

Now,  THEREFORE,  if  the  Said  Louis  Grisko  shall  faith- 
fully account  for  all  moneys  that  may  come  into  his  hands, 
as  such  Supervisor,  and  pay  over  the  same  pursuant  to 
the  provisions  of  law  or  the  order  or  resolution  of  the  Board 
of  Trustees  of  the  Town  of  Cicero,  and  shall  faithfully 
perform  the  duties  of  his  office  to  the  best  of  his  skill  and 
abilities,  then  this  obhgation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

Louis  Grisko  (seal). 
American  Surety  Company  of  New  York, 
(A.  S.  C.)  By  Daniel  T.  Hunt, 

Resident  Vice  President. 
Attest:  Frederic  F.  Norcross, 

Resident  Asst.  Secretary. 

I  do  solemnly  swear  that  I  will  well  and  faithfully  dis- 
chaige  my  duties  as  Supervisor  of  the  Town  of  Cicero, 
Cook  County,  Illinois,  as  required  by  law,  to  the  best 
of  my  knowledge  and  abilities. 

Louis  Grisko. 

Subscribed  and  sworn  to  before  me  this  25th  day  of 
April,  A.  D.  1905. 

Frances  E.  Flaqler, 

[Seal.]  Notary  Public. 


ss. 


State  of  Illinois, 
County  of  Cook, 

I,  Caroline  Denninger,  a  notary  public  in  and  for  said 
County  and  State,  do  hereby  certify  that  Louis  Grisko, 
who  is  personally  known  to  me  to  be  the  same  person 
whose  name  is  subscribed  to  the  foregoing  instrument, 
appeared  before  me  this  day  in  person  and  acknowledged 
that  he  signed,  sealed  and  delivered  said  instrument  as 
his  free  and  voluntary  act  for  the  uses  and  purposes  therein 
set  forth. 
14 


\ 


ss. 
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Given  under  my  hand  and  notarial  seal  this  25th  day  of 
April;  A.  D.  1905.  Caroline  Denninger, 

Notary  Public. 
State  of  Illinois, 
County  of  Cook,j 

On  this  25th  day  of  April,  1905,  before  me  personally 
appeared  Daniel  T.  Hunt,  Resident  Vice  President  at 
Chicago,  Illinois,  of  the  American  Surety  Company  of 
New  York,  to  me  known,  who  being  by  me  duly  sworn  did 
depose  and  say,  that  he  resided  in  the  City  of  Chicago, 
Illinois;  that  he  is  Resident  Vice  President  of  said  Amer- 
ican Surety  Company  of  New  York,  the  cori)oration  de- 
scribed in  and  which  executed  the  instrument  to  which 
this  affidavit  is  attached;  that  he  knew  the  corporate  seal 
of  said  corporation;  that  the  seal  affixed  to  said  instru- 
ment was  said  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  Board  of  Directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  by  like  order.  That  said 
American  Siu^ty  Company  of  New  York  has  complied 
with  the  statutes  of  the  State  of  Illinois,  enabling  corpora- 
tions created  for  that  purpose  to  transact  surety  business 
in  the  State  of  Illinois,  and  that  the  Superintendent  of 
Insurance  of  the  State  of  Illinois  has  issued  his  certificate 
setting  forth  that  said  American  Surety  Company  of  New 
York  has  so  qualified  and  is  now  authorized  to  transact 
surety  business  in  the  State  of  Illinois. 

That  he  was  acquainted  with  Frederic  F.  Norcross 
and  knew  him  to  be  one  of  the  Resident  Assistant  Secre- 
taries of  said  corporation  in  the  City  of  Chicago,  and  that 
the  signature  of  said  Frederic  F.  Norcross  subscribed  to 
said  instrument  is  in  the  genuine  handwriting  of  said 
Frederic  F.  Norcross  and  was  thereto  subscribed  by 
authority  of  the  Board  of  Directors  of  said  cori)oration, 
and  in  the  presence  of  him,  the  said  Daniel  T.  Hunt, 
Resident  Vice  President.    Caroline  Denninger, 

Notary  Public, 
Cook  Coimty,  Illinois. 
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Know  all  men  bt  these  presents,  That  Louis  Grisko 
of  the  Town  of  Cicero,  County  of  Cook  and  State  of  Illinois, 
as  principal,  and  The  Metropolitan  Surety  Company, 
of  New  York,  a  corporation  duly  authorized  to  transact 
business  in  the  State  of  Illinois,  as  surety,  are  held  and 
firmly  bound  unto  the  Town  of  Cicero,  County  of  Cook, 
and  State  of  Illinois,  in  the  penal  sum  of  One  Hundred 
Thousand  Dollars  ($100,000)  for  the  payment  of  which, 
well  and  truly  to  be  made,  the  above-named  obligors 
hereby  bind  themselves  and  their  respective  heirs,  execu- 
tors, administrators,  successors  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Signed,  sealed  and  executed  this  Sixteenth  day  of  April, 
1906. 

The  condition  op  this  obligation  is  such.  That 
Whereas,  the  above  bounden  Louis  Grisko  was,  on  the 
4th  day  of  April,  a.  d.  1906,  duly  elected  to  the  office 
of  Supervisor  of  said  Town  of  Cicero,  in  the  County  of 
Cook,  aforesaid,  for  the  period  of  one  year. 

Now,  THEREFORE,  if  the  Said  Louis  Grisko  shall  faith- 
fully account  for  all  moneys,  that  may  come  into  his  hands, 
as  such  Supervisor,  and  pay  over  the  same  pursuant  to  the 
provisions  of  law  or  the  order  or  resolution  of  the  Board 
of  Trustees  of  the  Town  of  Cicero,  and  shall  faithfully 
perform  the  duties  of  his  office  to  the  best  of  his  skill  and 
ability,  then  this  obligation  to  be  void,  otherwise  to  re- 
miun  in  full  force  and  effect. 

Louis  Grisko, 
The  Metropolitan  Surety  Company, 

Charles  Y.  Freeman, 
Resident  Vice  President. 
Walter  Faraday, 
Resident  Assistant  Secretary. 

(Metropolitan  Surety  Company  seal.) 

I  do  solemnly  swear  that  I  will  well  and  faithfully 
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discharge  my  duties  as  Supervisor  of  the  Town  of  Cicero, 
Cook  County,  Illinois,  as  required  by  law,  to  the  best 
of  my  knowledge  and  abilities. 

Loixn  GsfiKO. 

Subsoribed  and  sworn  to  before  me  tliis  17Ui  day  of 
April  A.  D.  1906.  Frances  E.  Flaolbr, 

Notary  Public. 
State  of  Illinois,  | 
Coimty  of  Cook,  j 

Ii  Frances  E.  Flagler,  a  notary  public  in  and  for  said 
County  and  State,  do  hereby  certify  that  Louis  Grisko, 
who  is  personally  known  to  me  to  be  the  same  person  whose 
name  is  subscribed  to  the  foregoing  instrum^it,  appeared 
before  me  this  day  in  person  and  acknowledged  that  he 
signed;  sealed  and  delivered  said  instrument  as  his  free 
and  voluntary  act  for  the  uses  and  purposes  therein  set 
forth. 

Given  under  my  hand  and  notarial  seal  this  17th  day  of 
April,  A.  D.  1906.  Frances  E.  Flagler, 

Notary  Public. 

State  of  Illinois, 


County  of  Cook, 


ss. 


On  this  sixteenth  day  of  April  a.  d.  1906,  before  me 
personally  appeared  Charles  Y.  Freeman,  Resident  Vice 
President  at  Chicago,  Illinois,  of  the  Metropolitan  Surety 
Company,  to  me  known,  who  being  by  me  duly  sworn,  did 
depose  and  say,  that  he  resides  in  tiie  City  of  Chicago, 
Illinois;  that  he  is  Resident  Vice  President  of  said  The 
Metropolitan  Surety  Company,  the  corporation  described 
in  and  which  executed  the  instrument  to  which  this  affi- 
davit is  attached;  that  he  knew  the  corporate  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instrum^t  was 
said  cori)orate  seal;  that  it  was  so  affixed  by  order  of  the 
Board  of  Directors  of  said  corporation,  and  that  he  signed 
his  name  thereto  by  like  order. 

That  said  The  Metropolitan  Surety  Company,  has 
complied  with  the  statutes  of  the  State  of  Illinois,  enabling 
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i^rpwations  created  for  that  purpose  to  transact  surety 
business  in  the  State  of  Illinois  and  that  the  Superintend- 
ent of  Insurance  of  the  State  of  Illinois  has  issued  his 
certificate  setting  forth  that  said  The  Metropolitan  Surety 
Ck>mpany  has  so  qualified  and  is  now  authorized  to  trans- 
act surety  business  in  the  State  of  Illinois. 

That  he  was  acquainted  with  Walter  Faraday  and  knew 
him  to  be  one  of  the  Resident  Assistant  Secretaries  of 
said  corporation  in  the  City  of  Chicago,  and  that  the 
signature  of  said  Walter  Faraday  subscribed  to  said  in- 
strument is  m  the  genuine  handwriting  of  said  Walter 
Faraday  and  was  thereto  subscribed  by  authority  of  the 
Board  of  Directors  of  said  corporation,  and  in  the  presence 
of  him,  the  said  Charles  Y.  Freeman,  Resident  Vice 
President. 

LORETTA  G.  HOBNE, 

Notary  Public, 
Cook  County,  Illinois. 
[Notarial  seal.] 


James  C.  Fargo,  as  President  of  the  American  Express 
Company,  Respondent,  v.  American  Bonding  Com- 
pany, OF  Bai/timore,  Martland,  Appellant.^ 

(207  N.  Y.  664;  aff'g  without  opinion  145  App.  Div.  917;  130  Supp. 

1110,  no  opinion) 

Principal  and  surety;  bond  ghren  by  defendant  to  the  plaintiff  to 
indemnify  the  plaintiff  against  any  damages  which  it  might 
suffer  by  giving  a  bond  for  the  payment  of  customs  duties  to  the 
French  Goyemment  to  permit  the  entry  of  drcua  property,  with- 
out payment  of  duties,  on  the  agreement  to  take  the  property 
out  of  the  country  within  six  months 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  June  17th,  1911,  affirming  a  judgment  in  favor 

^  No  reported  ofMnion  was  written  in  this  case.  Mr.  Justice  Hsn- 
mocK,  at  Trial  Temi,  wrote  an  opinion  which  is  not  elsewh«:e  pub- 
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of  the  pliuntiff  entered  upon  a  deciaon  of  the  oomt  at 
Trial  Term,  without  a  jury. 

Ddamn  A.  Holmes  and  OUoer  C.  Carpenter  for  the 
appellant. 

Edmund  L.  Baylies,  Joseph  W.  Welsh  and  EAcin  D. 
Bechtel  for  the  respondent. 

Judgment  affirmed  with  costs,  no  opinion. 

CuLLEN,  Ch.  J.,  Wernbe,  Willakd  Babtlbtt,  Hiboock, 
Collin^  J  J.,  concurred;  Gray  and  Ghase,  JJ.,  not  stting. 


Form  No.  17 


Complaint;  Indemnity;  Action  on  Bond  Given  by  tiie  Defendant  to 
Indemnify  tiie  Plaintiif  against  any  Stm:is  the  Plaintiif  mic^tbe 
Called  upon  to  Pay  by  Reason  of  Furnishing  a  Bond  to  the  French 

Government  to  pay  Customs  Duties  on  Property  of  a  Circus 
should  the  Circus  Property  not  be  taken  witiiout  the  Coontiy 
within  Six  Months  ^ 

Supreme  Gourt,  New  York  Goimty. 


James  G.  Fargo,  as  President 
of  the  American  Express 
Gompany, 

Plaintiff, 
against 
American  Bonding  Gompany 
of  Baltimore, 

Defendant. 

The  plaintiff,  by  Garter,  Ledyard  &  Milboum,  his 
attorneys,  for  his  amended  complaint  herein,  alleges: 

lished  and  will  be  found,  post,  p.  215.  For  complaint  from  this  case  see 
above. 

See  Yawger  v.  Metropolitan  Surety  Co.,  ante,  page  179,  and  notes  to 
that  case  for  reference  to  other  complaints  against  sureties. 

^  From  Fargo  v.  American  Bonding  Co.,  207  N.  Y.  664;  aff'g  without 
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FOR  A  FIRST  CAUSE   OF  ACTION 

I.  That  the  American  Express  Company  is  an  unincor- 
porated association  of  more  than  seven  persons,  organized 
in  the  State  of  New  York,  wherein  it  has  at  all  times 
mamtained  its  principal  office.  That  James  C.  Fargo 
is  the  president  of  said  American  Express  Company,  and 


opinion  145  App.  Div.  917;  130  Supp.  1110,  no  opinion.    See  anUf 
page  213.  The  only  opinion  written  in  this  case  was  that  of  Mr.  Justice 
Hendrick  at  Trial  Term.   It  is  not  elsewhere  reported  and  the  follow- 
ing is  the  opinion  in  full: 
Hendrick,  J.: 

Defendant  executed  and  delivered  to  plaintiff  a  bond  reciting  that 
the  J.  T.  McCaddon  Company  had  applied  to  plaintiff  to  furnish  a 
bond  with  a  condition  that  all  dutiable  goods  taken  by  that  company 
into  France  will  either  be  taken  out  again  or  the  duty  paid.  The  bond 
then  proceeded  as  follows:  ''Now,  therefore,  the  American  Bonding 
Company  of  Maryland  *  *  *  does  hereby  undertake  that  it  will 
indenmify  and  hold  harmless  the  American  Express  Company  by 
reason  of  any  bond  or  bonds  given  by  it  as  hereinbefore  set  out,  or  by 
any  other  corporation,  individual  or  copartnership,  whereby  the 
American  Express  Company  assumes  any  risk."  The  McCaddon 
Company  thereafter  took  dutiable  goods  into  France.  They  were 
neither  taken  out  again  nor  were  the  duties  paid.  Plaintiff  procured 
certain  bonds  to  be  given  for  the  purpose  of  enabling  said  goods  to  be 
entered,  and  has  paid  the  duties  and  certain  expenses  connected  there- 
with. Plaintiff  thereupon  requested  reimbursement  to  the  end  that  it 
might  be  indemnified  and  held  harmless,  which  defendant  has  refused. 
One  objection  made  by  defendant  is  that  the  goods  were  not  entered 
in  the  name  of  the  McCaddon  Company.  This  is  urged  as  a  variance 
from  the  strict  terms  of  the  bond,  and  many  cases  are  cited  to  the  effect 
that  when  a  surety  undertakes  to  answer  for  the  conduct  of  a  third 
person  he  is  released  by  any  change  in  conditions.  Taking  one  of  the 
eases  at  random:  A  undertook  that  B  should  take  skins  and  deliver 
them  to  C.  Subsequently,  without  A's  consent,  D  was  substituted  for 
C  as  consignee.  That  change  did  not  affect  the  risk,  but  it  released  A 
from  his  obligation.  The  case  at  bar  does  not  belong  to  that  class. 
Defendant  did  not  undertake  to  answer  for  the  conduct  of  any  third 
person.  It  promised  plaintiff  indemnity  for  its  own  acts.  Its  obligar 
tion  was  direct  and  primary.  As  soon  as  plaintiff  became  damnified  by 
furnishing  the  bond  in  France  and  paying  the  simis  stipulated  a  cause 
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as  such  is  the  plaintifif  herem,  and  that  the  said  James  C. 
Fargo  is  a  citizen  of  the  State  of  New  York. 

II.  That  the  defendant  is  a  corporation  organized, 
existing  and  carrying  on  its  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Maryland,  and  that  it  maintains 

of  action  accrued  for  indemnity.  The  contract  of  an  indemnitor  differs 
from  that  of  a  surety  in  important  respects.  A  is  or  will  be  under 
obligation  to  B.  C  promises  B  that  the  obligation  shall  be  performed. 
In  an  action  to  enforce  this  promise  B  is  the  plaintiff.  Again,  A  is  or 
will  be  under  obligation  to  B.  C  promises  A  that  he  shall  suffer  no 
detriment  on  account  of  that  obligation.  In  an  action  to  enforce  this 
promise  A  is  the  plaintiff.  Where  one  party  is  liable  over  to  another  by 
operation  of  law  a  judgment  against  the  latter  is  conclusive  in  several 
respects  against  the  former  who  has  been  ''vouched  in."  Mayor  v. 
Brady,  151  N.  Y.  611.  The  same  result  may  be  reached  by  contract. 
In  all  other  cases  the  principal  and  surety  are  so  separated  in  law  that  a 
judgment  against  one  has  no  effect  upon  the  other.  The  law  looks  upon 
the  surety  as  an  unfortunate  to  be  specially  guarded,  so  that  if  any 
change  is  made  in  the  relations  of  the  parties  without  his  consent  he  is 
released,  although  the  change  may  be  to  his  advantage.  But  the  con- 
tract of  an  indemnitor  is  to  be  construed  and  enforced  like  any  other 
contract.  It  affects  not  the  conduct  of  a  third  party,  but  the  rif^ts  of 
the  indemnitee  alone.  "  If  you  will  sign  a  bond,  I  will  see  that  you  are 
not  sued  thereon  or  put  to  any  expense."  What  some  other  person  may 
do  is  of  no  relevancy  to  the  promise  thus  made  by  the  indemnitor. 
The  question  at  issue  lies  between  the  two  parties  alone.  If  the  thing 
indemnified  against  comes  to  pass,  the  indemnitor  must  immediately 
respond.  Where  the  thing  indemnified  against  is  a  judgment  or  an 
action,  the  indemnitor  must  pay  as  soon  as  the  condition  of  the  bond 
is  broken.  In  all  cases  of  general  indemnity  the  judgment  against  the 
indemnitee  is  conclusive  against  the  indemnitor,  if  he  had  notice  of  the 
pendency  of  the  action,  however  informed.  Greenleaf  on  Etndaue, 
§§  188,523,535;  Washington  Gaslight  Co.  v.  B.C.,  161 U.  S.  316;  Oceanic 
Steam  Navigation  Co.  v.  Campania  Transatlantica  Espanola,  144  N.  Y. 
663;  Bridgeport  F.  A  M.  Ins.  Co.  v.  Wilson,  34  N.  Y.  275.  Some 
concessions  as  to  facts  were  made  at  the  trial,  which  appear  to  have 
been  capable  of  easy  proof.  These,  in  connection  with  the  evidence, 
render  it  quite  certain  that  the  circus  property  which  passed  into  the 
hands  of  the  French  liquidator  in  ban]a*uptcy  was  the  property  of  the 
McCaddon  Compaby  referred  to  in  the  bond.  The  objection,  there- 
fore, taken  by  defendant  that  the  property  passed  through  the  French 
custom  house  in  the  name  of  McCaddon  instead  of  in  the  name  of  the 
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an  office  for  the  transapCtion  of  its  business  in  the  City  and 
County  of  New  York. 

m.  That  the  said  defendant,  by  its  proper  officers 
and  agents,  who  were  duly  authorized  to  act  for  the  de- 
fendant in  the  premises,  on  or  about  the  4th  day  of  April, 
1905,  in  the  City  and  State  of  New  York,  executed  and 
delivered  to  the  American  Express  Company  a  certain 
bond,  whereby  the  defendant  undertook  to  indenmify 
and  hold  harmless  the  American  Express  Company,  by 
reason  of  any  bond  given  by  the  American  Express  Com- 
pany or  by  any  other  corporation,  individual  or  co- 
partnership, acting  on  its  behalf,  whereby  it  assumed  any 
risk,  to  the  French  Government  to  provide,  in  compli- 
ance with  the  custom  laws  of  France,  that  all  dutiable 
goods  taken  into  France  by  the  J.  T.  McCaddon  Company 

McCaddon  Company  seems  to  be  quite  immaterial.  The  plain  pur- 
pose of  the  bond  was  to  secure  entry  of  the  circus  property  into  France 
practically  in  bond.  Whether,  therefore,  it  passed  the  customs  in  one 
name  or  in  another  and  whether  the  bond  given  to  the  customs  officers 
accurately  described  it  or  not  cannot  effect  a  variance  of  defendant's 
undertaking.  Defendant  suggests  that  the  phrase  "as  hereinbefore 
set  out,"  as  used  in  the  operative  part  of  the  bond  refers  to  the  form  of 
the  bond  to  be  given  by  plaintiff  in  France.  I  do  not  so  read  it.  The 
recitals  refer  to  the  object  of  the  bond  to  be  given  in  France  and  not  to 
the  form  of  it.  Nor  do  I  find  any  merit  in  the  objection  that  the  French 
Government  seized  the  property  on  the  bankruptcy  of  the  circus  in- 
stead of  waiting  six  months,  as  originally  contemplated.  Defendant's 
contract  was  one  of  indenmity.  No  reference  was  made  to  the  length 
of  time  to  elapse  before  the  duties  should  be  paid  or  the  goods  with- 
drawn from  France.  Plaintiff  was  to  be  held  **  harmless  "  and  indenmi- 
fied  against  any  bond  whereby  plaintiff  "assumes  any  risk."  It  did 
assume  risk  and  is  entitled  to  be  held  harmless.  That,  I  think,  entitles 
plaintiff  to  reimbursement  for  all  expenses  fairly  incurred  in  the  per- 
formance of  its  contract.  But  did  the  parties  contemplate  payment  for 
services?  I  think  not.  Indemnity  against  the  risks  incurred  by  giving 
a  bond  seems  to  me  to  be  limited  to  the  payments  actually  made  and  to 
be  made.  The  compensation  paid  to  plaintiff  for  its  services  may  in 
this  particular  case  be  inadequate,  but  I  do  not  think  that  defendant 
undertook  to  pay  for  them.  The  claim  for  $1,000,  therefore,  must  be 
disallowed.   Let  findings  be  submitted  on  notice. 
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should  be  taken  out  again,  in  compliance  with  the  laws  of 
France,  or  that  duty  should  be  paid  thereon.  A  copy  of 
this  bond  is  hereunto  annexed,  marked  Exhibit  "A,"  and 
made  a  part  hereof,  as  though  fully  set  forth  herein. 

IV.  That  the  American  Express  Company,  thereafter 
and  pursuant  to  its  agreement  with  the  defendant,  en- 
tered into  an  agreement  with  the  Credit  Lyonnais,  of 
Lyons,  France,  wherein  and  whereby  the  Credit  Lyonnais 
undertook  and  agreed  to  furnish,  for  the  American  Ex- 
press Company,  a  bond  to  the  French  Government  on 
behalf  of  the  J.  T.  McCaddon  Company,  for  the  purpose 
of  complying  with  the  custom  laws  of  France,  which 
bond  was  to  provide  that  all  dutiable  goods  taken  into 
France  by  the  said  J.  T.  McCaddon  Company  would  be 
taken  out  again  in  compliance  with  the  laws  of  France, 
or  that  duty  would  be  paid  thereon  and  wherein  and 
whereby  the  said  American  Express  Company  imdertook 
and  agreed  to  indemnify  and  hold  harmless  the  said 
Credit  Lyonnais  for  any  and  all  loss  sustained  by  it,  by 
reason  of  the  bond  to  be  given  by  it  to  the  French  Govern- 
ment as  aforesaid. 

V.  That  thereafter  and  on  or  about  the  20th  day  of 
April,  1905,  the  said  Credit  Lyonnais  at  the  instance  and 
request  of  the  American  Express  Company  and  pursuant 
to  its  said  agreement  with  the  said  express  company,  fur- 
nished to  the  French  Government  a  bond  on  behalf  of  the 
said  J.  T.  McCaddon  Company  which  bond  provided  that 
all  dutiable  goods  taken  into  France  would  be  taken  out 
again  in  compliance  with  the  laws  of  France,  or  that  the 
duty  imposed  by  the  said  government  would  be  paid 
thereon,  which  said  bond  was  that  provided  and  contracted 
for  in  Exhibit  "  A,"  hereunto  attached. 

VI.  That  the  said  J.  T.  McCaddon  Company,  by  virtue 
of  the  bond  given  by  the  Credit  Lyonnais  to  the  French 
Government  was  permitted  to,  and  did,  import  into  France 
certain  dutiable  goods  without  the  payment  or  exaction  of 
any  duty  thereon,  and  that  the  said  company,  at  Grenoble, 
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France^  was  subsequently  judicially  declared  a  bankrupt 
on  or  about  the  7th  day  of  August,  1905,  and  that  by  the 
laws  of  France,  the  duty  on  the  said  property  imported  into 
France  by  the  J.  T.  McCaddon  Company  and  covered  by 
the  bond  given  by  the  Credit  Lyonnais  to  the  French  Gov- 
ernment, as  aforesaid,  became  due  and  owing  to  the  said 
government  when  the  said  J.  T.  McCaddon  Company  was 
judicially  declared  a  bankrupt. 

VII.  That  the  Credit  Lyonnais  on  or  about  the  29th  day 
of  August,  1905,  was  forced  and  constrained  by  virtue  of  a 
judicial  summons  issued  against  it  by  the  French  Govern- 
ment to  pay  to  the  French  Government  the  sum  of  Nine 
thousand  three  hundred  and  sixty  and  7ioo  Dollars 
($9,360.09).  That  the  said  Nine  thousand  three  hun- 
dred  and  sixty  /loo  dollars  was  the  amount  due  and  ow- 
ing to  the  said  Government  by  the  said  Credit  Lyonnais 
as  the  duty  on  the  goods  and  property  imported  into 
France  by  the  said  J.  T.  McCaddon  Company  and  was 
exacted  from  said  the  Credit  Lyonnais  imder  and  by 
virtue  of  the  bond  given  by  it  to  the  French  Government  as 
aforesaid. 

Vin.  That  the  American  Express  Company  imder 
and  by  virtue  of  the  terms  of  its  contract  and  agree- 
ment with  the  said  Credit  Lyonnais,  which  agreement 
was  entered  into  for  the  purposes  of  fulfilling  the  ob- 
ligations of  the  said  Express  Company  to  the  defendant 
herein  under  the  bond  hereunto  attached  as  Exhibit  '^  A," 
was  forced  and  compelled  to  indemnify  and  reimburse 
the  said  Credit  Lyonnais  on  accoimt  of  its  aforesaid 
payment  to  the  French  Government,  and  that  thereafter 
and  on  or  about  the  29th  day  of  August,  1905,  the  Ameri- 
can Express  Company  paid  to  the  said  Credit  Lyonnais 
the  sum  of  Nine  thousand  three  hundred  and  sixty  7ioo  dol- 
lars ($9,360.09) ;  that  being  the  amount  exacted  from  the 
said  Credit  Lyonnais  by  the  French  Government  as  afore- 
said 

IX.  That  thereafter  and  at  divers  times  the  American 
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Express  Company,  upon  due  notice  to,  and  at  the  sugges- 
tion and  request  of,  and  to  secure  for  the  defendant  its 
proportionate  share  of  the  estate  of  the  said  bankrupt,  and 
to  protect  the  rights  and  interests  of  the  defendant  and  to 
the  said  bankrupt's  estate,  expended  divers  sums  of  money 
on  behalf  of  the  said  defendant,  to  wit: 

On  or  about  August  29,  1905 $  10.91 

On  or  about  September  11,  1905.. .     27.75 

On  or  about  October  21,  1905 23.45 

On  or  about  December  6,  1905 36.00 

On  or  about  October  25,  1906 243.90 

On  or  about  April     ,  1907 244.80 

amounting  in  all  to  the  sum  of  Five  hundred  and  seventy- 
nine  and  eighty-four  one-himdredths  dollars  ($579.84) 

X.  That  the  plaintiff  has  made  repeated  demands  on  the 
defendant  for  repajrment  of  the  aforesaid  total  expenditure, 
to  wit,  Nine  thousand  nine  hundred  and  thirty-nine  and 
^Vioo  dollars  ($9,939.93),  and  that  the  defendant  has  at  all 
times  failed,  neglected  and  refused  to  pay  the  same. 

FOR  A  SECOND  CAUSE  OF  ACTION 

XI.  The  plaintiff  repeats  and  realleges  as  a  part  d 
this  cause  of  action  all  of  the  allegations  contained  in 
Paragraphs  I  to  IX  in  this  complaint  contained,  and 
makes  them  a  part  hereof  as  though  fully  set  forth  herein. 

XII.  The  plaintiff  further  alleges  that  the  American 
Express  Company,  after  the  J.  T.  McCaddon  Company 
had  been  declared  a  bankrupt,  imdertook  at  the  instance 
and  request  of  the  defendant,  to  take  whatever  steps 
might  be  necessary  to  protect  the  rights  and  interests 
of  the  defendant  in  and  to  the  estate  of  the  said  bankrupt 
and  to  secure  for  the  defendant  its  proportionate  share  of 
the  estate  of  the  said  bankrupt,  and  that  the  said  express 
company  to  perform  its  said  agreement,  procured  the 
presentation  to  the  Official  Liquidator  of  the  said  bank- 


Farqo  v.  AMEiacAN  Bonding  Co.  221 

Complaint 


nipt's  estate  of  a  claim  against  the  oaid  estate  for  the 
amount  oi  the  customs  paid  by  the  Credit  Lyonnais  as 
aforesaid  and  pressed  the  said  claim,  together  with  the 
claim  for  a  preference  therefor  in  an  action  in  the  Grenoble 
Tribunal,  and  in  so  doing  expended  the  following  sums  of 
money  on  behalf  of  and  for  tiiie  account  of  the  defendant : 

On  or  about  August  29,  1905 1  10.94 

On  or  about  September  11,  1905. . .     20.75 

On  or  about  October  21,  1905 23.45 

On  or  about  December  6,  1905 36.00 

On  or  about  October  25,  1906 243.90 

On  or  about  April     ,  1907 244.80 

amounting  in  all  to  the  siun  of  Five  hundred  and  seventy- 
nine  and  eighty-four  one-hundredths  dollars  ($579.84). 

XIII.  That  the  plainti£f  has  made  repeated  demands  on 
the  defendant  for  repayment  of  the  said  smn  of  Five 
hundred  and  seventy-nine  and  ^/loo  dollars,  and  that  the 
defendant  has  at  all  times  failed,  neglected  and  refused  to 
pay  to  the  plaintiff  that  sum,  or  any  part  thereof. 

FOR  A  THIRD  CAUSE  OP  ACTION 

XIV.  The  plaintiff  repeats  and  realleges  as  a  part  of 
this  cause  of  action,  all  the  allegations  contained  in  Para- 
graphs I  to  X  of  the  first  cause  of  action  in  the  complaint 
contained,  and  makes  them  a  part  hereof  as  though  fully 
set  forth  herein. 

XV.  He  further  allies  that  thereafter  and  at  divers 
times  the  plaintiff  upon  due  notice  to,  and  at  the  request 
of  the  defendant,  and  to  seeing  for  the  defendant  its  pro- 
porti(mate  share  of  the  said  bankrupt's  estate  and  to  pro- 
tect the  rights  and  interests  of  the  defendant  in  and  to  the 
said  estate,  rendered  certain  services  to  and  on  behalf  of  the 
defendant  of  the  fair  and  reasonable  value  of  One  thousand 
dollars;  that  the  said  services  consisted  in  the  presentation 
by  the  plaintiff  on  behalf  of  the  defendant  to  the  Official 
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Liquidator  of  the  said  bankrupt's  estate  of  a  claim  against 
the  said  estate  for  the  customs  paid  by  the  Credit  Lyon- 
nais  as  the  agent  of  the  plaintiff  ^  to  the  French  Government 
as  hereinbefore  set  forth;  in  the  prosecution  of  the  said 
claim  and  the  demand  for  a  preference  therefor  in  an  action 
in  the  Grenoble  Tribimal,  to  wit,  Suit  of  the  Workmen  and 
Employes  of  McCaddon's  Circus,  against  Credit  Lyon- 
nais  and  Gabriel  Barrett,  American  Express  Company  and 
the  American  Bonding  Company;  and  in  retaining,  employ- 
ing and  consulting  with  the  attorneys  for  and  with  r^ard 
to  the  said  action,  all  of  which  services  were  performed 
by  or  under  the  supervision  of  W.  S.  Daliba,  European 
Manager  of  the  American  Express  Company;  and  the 
services  of  the  plaintiff  in  the  City  of  New  York,  including 
divers  conferences  with  the  defendant  and  the  plaintiff's 
attorneys  in  the  said  City  of  New  York. 

XVI.  That  the  plaintiff,  on  or  about  the  27th  day  of 
May,  1907,  demanded  payment  of  the  said  sum  of  $1,000, 
in  addition  to  the  amounts  set  forth  in  the  First  and 
Second  Causes  of  Action  herein  contained,  and  the  de- 
fendant has  at  all  times  refused  and  neglected  to  pay 
the  same. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  Ten  thousand  nine  hundred 
and  thirty-nine  ®7ioo  dollars  ($10,939.93),  with  interest  on 
Nine  thousand  three  hundred  and  sixty  and  Vioo  dollars 
($9,360.09)  from  the  29th  day  of  August,  1905,  and  on  the 
divers  items  set  forth  in  the  Ninth  Paragraph  of  this  com- 
plaint from  the  date  of  their  respective  payments  as 
set  forth  in  the  said  Ninth  Paragraph,  and  on  One  thou- 
sand dollars  ($1,000)  from  the  27th  day  of  May,  1907, 
together  with  the  costs  and  disbursements  of  this  action. 

Carter,  Ledyard  &  Milbxtbn 
Attorneys  for  Plaintiff, 
54  Wall  Street, 
New  York  City. 

[Venficaiion.] 
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Exhibit  "A" 

Whereas,  J.  T.  McCaddon  Company,  a  corporation 
oi^anized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  has  applied  to  the  American  Ex- 
press Company  to  furnish  for  it  a  certain  bond  in  the  maxi- 
mum sum  of  Twenty  thousand  dollars  ($20,000),  which 
said  bond  is  to  be  given  by  the  American  Express  Company 
to  the  French  Government,  or  by  some  Banking  or  Finan- 
cial Institution  at  the  request  of  the  American  Express 
Company;  and 

Whereas,  the  said  bond  is  for  the  purpose  of  complying 
with  the  customs  laws  of  the  Government  of  France,  and 
to  provide  that  all  dutiable  goods  taken  by  the  J.  T. 
McCaddon  Company  into  France,  will  be  taken  out  again 
in  compliance  with  the  laws  of  France,  or  that  duty  will 
be  paid  thereon;  and 

Whereas,  said  bond  may  be  renewed  from  time  to  time, 
or  new  bonds  given  in  the  place  thereof; 

Now,  Therefore,  the  American  Bonding  Company 
of  Baltimore,  a  corporation  organized  under  the  laws  of  the 
State  of  Maryland,  lawfully  transacting  business  in  the 
State  of  New  York,  and  having  an  oflBce  at  No.  32  Nassau 
Street,  in  the  City  of  New  York,  does  hereby  imdertake 
that  it  will  indemnify  and  hold  harmless  the  American 
Express  Company  by  reason  of  any  bond  or  bonds,  given 
by  it  as  hereinbefore  set  out,  or  by  any  other  corporation, 
individual,  or  copartnership,  whereby  the  American  Ex- 
press Company  assiunes  any  risk; 

Provided,  that  the  total  liability  of  the  American 
Bonding  Company  of  Baltimore  hereunder  shall  not  ex- 
ceed the  total  sum  of  Twenty  thousand  dollars  ($20,000) 
at  any  one  time,  and 

Further  PROvmED,  that  the  American  Bonding  Com- 
pany of  Baltimore  shall  not  be  holden  to  the  American 
Express  Company  for  any  risk  assumed  and  undertaken 
after  the  fourth  day  of  April,  1908,  by  the  American 
Express  Company. 
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It  is  Undebstood  and  Agreed  that  any  loss  sustained 
by  the  American  Express  Company  accruing  after  the 
fourth  day  of  April,  1908,  upon  any  risk  assumed  by  it  on 
or  before  the  said  fourth  day  of  April,  1908,  is  cov^ed  by 
this  undertaking. 
Dated,  New  York,  April  4th,  1905. 

American  Bondino  Company  of  Baltimobe 
Attest: 

By  Hulbert  T.  E.  Beardsley, 
Resident  Vice  President. 
(Seal.) 

Paul  W.  Arnold, 
Resident  Assistant  Secretary. 


Wilson  F.  Wakefield,  Respondent,  v.  Philip  B.  Gay- 
NOR,  Defendant,  and  Edward  V.  Brophy  et  al.,  as 
Trustees  of  the  Village  of  Port  Chester,  Appellants.^ 

(207  N.  Y.  772;  aff'g  without  opinion  144  App.  Div.  006;  128  Supp. 
1149;  aff'g  sub  nom.,  Wakefidd  v.  Brophy,  67  Misc.  298;  122  Supp. 
632;  same  case  on  motion  to  continue  temporary  injunction,  Wake- 
fidd V.  Perkins f  65  Misc.  619;  120  Supp.  635.  Motion  to  dismiss 
appeal  from  144  App.  Div.  905,  denied  in  203  N.  Y.  545). 

• 

Municipal  corporations;  taxpayers'  action;  injunction;  restraining 
payment  for  work  done  for  municipality  under  an  unauthorized 
contract 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Department,  entered 

^  For  the  following  papers  from  this  case  see  the  pages  indicated: 
complaint,  post,  page  226;  findings,  post,  page  235;  judgment,  post^ 
page  241. 

For  complaint  in  taxpayers'  action  to  prevent  expenditure  of  public 
money  to  improve  streets  in  residential  park  established  in  village. 
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Statement  of  the  Cajse 


May  8,  1911|  affinnmg  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term, 

Arthur  I.  Strang,  ClirUon  T.  Taylor  and  William  A. 
Savryer,  for  appellants. 

Frederick  W.  Sherman  for  respondent. 

Judgment  aflSrmed;  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlbtt,  Chase,  Collin  and  Hooan,  JJ. 


from  SmUh  v.  Smythe,  197  N.  Y.  457,  see  Bradbubt's  Rules  of  Pl., 
page  1010. 

For  complaint  in  a  taxpayers'  action  to  annul  a  lease  of  marsh  lands, 
from  Wenk  v.  City  of  N.  Y.,  171  N.  Y.  607,  see  2  Bradbury's  Forms 
OF  Pl.  1354. 

For  complaint  in  taxpayers'  action  for  an  injimction  against  taking 
land  for  a  water  supply  which  land  was  alleged  to  be  unavailable  for 
that  purpose,  from  Queens  County  Water  Co,  v.  Monroe,  83  App.  Div. 
105;  82  Supp.  610;  see  2  Bradbury's  Forms  of  Pl.  1368. 

For  complaint  in  taxpayers'  action  to  prevent  letting  of  contract  for 
bridge  under  proposals  allied  to  be  preferential,  from  Oage  v.  CUy  of 
N,  Y.,  110  App.  Div.  403;  97  Supp.  157,  see  2  Bradbxtry's  Forms  of 
Pl.  1374. 

For  complaint  in  taxpayers'  action  to  prevent  waste  in  securing 
water  supply,  from  Simson  v.  Parker,  190  N.  Y.  19,  see  2  Bradbury's 
Forms  of  Pl.  1380. 
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Complaint;  Misnidptl  CoriK>nitioii;  Taxpayer's  Action;  Injimctioii; 
Restraiidng  Payment  for  Work  Done  for  Municipality  under 
Unatttfaorized  Contract  ^ 

Supreme  CJourt,  County  of  Westchester. 


Wilson   F.   Wakefield, 

Plaintiflf, 
against 

Philip  B.  Gaynor,  Franklin  P. 
Perkins,  as  President,  and 
Edward  V.  Brophy,  Henry 
Dehmer,  Louis  C.  Wenken- 
bach,  Sylvester  0.  Smith 
and  Charles  O.  Frederick  as 
Trustees  of  the  Village  of 
Port  Chester,  New  York; 
Thomas  F.  J.  Connolly  as 
Clerk  of  said  Village,  and 
Thomas  F.  Connolly  as 
Treasurer  of  said  Vill^^, 

Defendants. 


The  plaintiff,  by  Frederick  W.  Sherman,  his  attorney, 
complains  of  the  defendants  above  named  and  each  of 
them,  and  respectfully  shows  to  the  coiu*t: 

First:  That  the  plaintiff  now  is,  and  was  at  all  times 
hereinafter  mentioned,  a  resident  of  and  the  owner  of 

^  From  Wakefield  v.  Oaynar,  207  N.  Y.  772;  aff'g  without  opinion 
144  App.  Div.  905;  128  Supp.  1149;  aff'g  sub  ncHn.,  Wakefield  v.  Brophy, 
67  Misc.  298;  122  Supp.  632;  same  case  on  motion  to  continue  tempo- 
rary injunction,  Wak^fiM  v.  Perkins,  65  Misc.  619;  120  Supp.  635; 
motion  to  dismiss  appeal  from  144  App.  Div.  905,  denied  in  203  N.  Y. 
545.  See  ante,  page  224.  For  findings,  see  post,  page  235;  for  judg* 
ment,  see  posl,  page  241. 
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real  estate  situated  and  assessed  in  the  Village  of  Port 
Chester^  New  York,  and  that  the  sum  of  his  assessment 
amounts  to  one  thousand  dollars. 

That  he  is  liable  to  pay  taxes  upon  said  assessment  in 
said  Village  and  has  been  assessed  therein  in  the  sum  of 
one  thousand  dollarS;  within  one  year  previous  to  the 
commencement  of  this  action. 

Second:  That  the  said  Village  of  Port  Chester  is  a 
domestic  municipal  corporation,  and  the  said  Franklin  P. 
Perkins  is  and  for  the  year  last  past  has  been  an  officer; 
to  wit:  The  President  of  said  Village. 

Third  :  That  since  the  4th  day  of  May,  1909,  the  said 
defendants,  Edward  V.  Brophy,  Henry  Dehmer,  Louis  C. 
Wenkenbach,  Sylvester  O.  Smith  and  Charles  O.  Frederick 
have  been  and  are  officers,  to  wit:  Trustees  of  said  Village 
and  members  of  its  Board  of  Trustees,  and  there  is  and 
since  has  been  but  one  other  member  of  said  Board; 
and  the  defendant,  Thomas  F.  J.  Connolly,  has  been  and 
is  Clerk  of  said  Village  and  of  its  said  Board  of  Trustees, 
and  the  defendant,  Thomas  F.  Connolly,  Treasurer  of 
said  Village,  and  each  are  officers  thereof,  and  said  officers 
have  control  and  management  of  the  finances  of  said 
Village. 

Fourth:  That  on  or  about  the  18th  day  of  Jime,  1909, 
a  communication  in  writing  from  the  defendant  Philip  B. 
Gaynor,  directed  to  the  Board  of  Trustees  of  the  Village 
of  Port  Chester,  New  York,  was  read  at  a  regular  meeting 
of  the  said  Trustees,  and  at  which  meeting  the  defendant 
Village  President  Franklin  P.  Perkins  presided,  and  all 
of  said  defendant  Trustees  were  present,  wherein  the 
said  Gaynor  offered  to  make  an  audit  of  the  receipts  of 
taxes  and  assessments  of  said  Village  and  calculate  the 
interest  upon  certain  unpaid  taxes  and  assessments  due 
said  Village,  and  prepare  certain  books  and  devise  and 
install  an  accoimting  system  for  the  aggregate  sum  of 
six  thousand  five  himdred  and  fifty  dollars  ($6,550),  and 
thereupon  at  said  meeting  a  resolution  was  offered  by  the 
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defendant  Edward  V.  Brqphy^  and  seconded  by  the  de- 
fendant Charles  0.  Frederick^  that  the  said  bid  of  Philip 
B.  Gaynor  as  per  items  in  the  said  proposal  submitted  by 
him  to  the  Board,  with  some  specified  modifications, 
be  accepted  at  the  price  of  six  thousand  dollars  ($6,000), 
and  that  the  President  be  and  waa  authorized  to  enter 
into  a  contract  with  Philip  B.  Gaynor  for  the  performance 
of  the  said  work  at  such  price. 

Fifth  :  That  all  the  said  defendant  Trustees  then  and 
there  voted  in  favor  of  the  said  resolution,  and  the  re- 
maining member  of  said  Board  of  Trustees,  George  S. 
Bailie,  voted  "No,"  on  the  passage  of  said  resolution, 
and  the  said  defendant  Perkins  declared  the  said  resolu- 
tion carried. 

Sixth:  That  thereupon  and  on  or  about  the  28th  day 
of  June,  1909,  pursuant  to  said  resolution,  the  defendant 
Perkins,  assuming  and  attempting  to  act  by  and  on  behalf 
of  and  to  bind  the  Village  of  Port  Chester,  aflixed  the  seal 
and  signed  the  name  of  said  Village  and  his  own  name  as 
President  in  duplicate  to  a  paper  writing,  a  copy  of  which 
is  hereto  annexed,  marked  Schedule  '^A,''  and  reference 
to  said  schedule  is  hereby  made  of  the  same  to  be  deemed 
taken  as  a  part  of  this  complaint  as  is  herein  fully  set 
forth  at  length. 

Seventh:  That  the  defendant  Gaynor  is  about  to  pre- 
sent a  claim  under  the  terms  of  said  paper  writing  marked 
Schedule  "A,"  to  the  Village  of  Port  Chester  for  the  pay- 
ment to  him  of  six  thousand  dollars. 

Eighth:  That  the  defendant  Trustees  are  about  to 
audit  the  said  claim  and  to  direct  the  defendant  Clerk 
to  draw  upon  the  Treasurer  a  warrant  for  the  payment 
thereof,  and  the  defendant  Treasurer  thereupon  will 
then,  imless  restrained,  as  the  plaintiff  is  adviaed  and 
verily  believes,  draw  and  deliver  to  said  Gaynor  a  draft 
upon  the  funds  of  the  Village  of  Port  Chester  for  said  sum 
of  six  thousand  dollars. 

Ninth:  That  neither  upon  the  18th  day  of  June,  1909, 
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when  the  said  reeolution  was  passed  by  said  Trustees, 
nor  upon  the  28th  day  of  June,  1909,  when  the  said  con- 
tract, Schedule  ^'A,''  was  signed  by  the  said  defendant 
Perkins  as  aforesaid,  was  the  money  for  the  payment 
of  the  said  sum  of  six  thousand  dollars  therein  and  thereby 
provided  to  be  paid,  or  any  part  thereof,  on  hand,  nor  were 
there  any  funds  lawfully  applicable  to  such  payment  in 
the  treasury  of  the  Village,  and  never  has  any  proposition 
been  adopted  by  the  electors  of  the  Village  of  Port  .Chester 
or  otherwise  authorizing  the  said  Board  of  Trustees  to 
raise  for  such  purpose  such  money  or  any  part  thereof, 
and  therefore  the  execution  of  said  contract  was  unauthor- 
ized by  law  and  in  direct  disobedience  to  the  statute  in 
such  case  made  and  provided. 

Tbnth:  That  the  receipts  of  taxes  and  assessments  from 
May  1st,  1909,  as  well  as  for  the  year  prior  thereto  and 
since  the  foimding  of  said  Village,  have  been  regularly 
audited  as  required  by  law  by  the  officials  for  the  pmpose 
designated  by  statute,  and  there  was  and  is  no  lawful 
authority  or  power  existing  in  the  Board  of  Trustees  of 
the  Village  of  Port  Chester  to  re-audit  the  same  or  to 
employ  any  person  so  to  do,  nor  has  any  person  not  being 
an  official  of  said  Village  any  power  or  authority  to  make 
such  audit,  and  neither  in  the  month  of  June,  1909,  nor 
at  any  time  since,  was  there  any  necessity  for  the  employ- 
ment of  the  defendant  Gaynor  or  any  person  outside  the 
regular  Village  officials  for  the  preparation  of  an  abstract 
of  the  arrears  of  taxes  and  assessments;  but  on  the  other 
hand  there  was  in  the  custody  of  the  defendants,  the  prop- 
erty of  the  said  Village,  a  list  of  the  arrears  of  taxes  and  as- 
sessments showing  all  such  arrears,  and  the  cost  and  prep- 
aration of  the  same,  as  plaintiff  is  informed  and  believes, 
was  but  three  hundred  dollars,  being  the  reasonable 
value  of  any  such  list. 

Elevbnth:  That  then  and  there,  there  existed  no  neces- 
sity for  the  computation  of  interest  upon  said  arrears; 
for  that  it  was  not  necessary  to  compute  the  same  until 
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a  sale  had  been  had^  or  the  arrears  were  about  to  be  paid, 
nor  could  it  be  known  what  would  be  the  full  amount  of 
interest  until  such  time^  and  the  computation  thereof  at 
that  time  was  a  part  of  the  official  duty  of  the  official  con- 
ducting the  sale  or  receiving  such  payment;  and  the  prepa- 
ration of  the  books  mentioned  in  "Item  II*'  of  the  said 
paper  writing  marked  Schedule  "A"  was  unnecessary, 
wasteful,  imauthorized  and  of  no  practical  use  or  value  to 
the  Village  of  Port  Chester,  or  its  officials,  and  when  com- 
pleted would  have  lacked  all  official  character  and  would 
have  been  but  a  duplication  of  the  entries  in  the  original 
records  of  the  Village. 

Twelfth  :  That  the  preparation  of  the  books  mentioned 
in  "Item  III"  of  the  said  paper  writing,  marked  Sched- 
ule "A,"  would  have  been  of  no  value  or  use  to  the  Village 
of  Port  Chester  or  its  officials,  for  that  it  was  to  contain 
the  audited  figures  obtained  as  a  result  of  the  audit  by  the 
said  Gaynor,  which  as  aforesaid  was  an  illegal  and  unoffi- 
cial audit  and  altogether  void  as  such,  and  the  payment 
of  the  funds  of  the  said  Village  of  Port  Chester  for  the 
said  services  and  audit  of  the  books  would  have  been  a 
waste  of  the  funds  of  the  said  Village,  and  the  making 
and  signing  of  the  said  paper  writing,  Schedule  "A," 
were  illegal  official  acts  on  the  part  of  the  defendants, 
and  the  payment  of  the  said  smn  of  six  thousand  dollars 
or  any  part  thereof,  or  any  acts  tending  toward  or  in 
aid  of  said  payment  would  be  illegal  official  acts,  and  the 
claim  for  said  funds  is  an  illegal  claim  and  demand. 

Wherefore,  this  plaintiff  prays  judgment  that  the 
defendants  and  each  of  them  and  the  successors  of  said 
defendant  officers  may  be  restrained  during  the  pendency 
of  this  action  and  permanently  as  officers  of  the  Village  of 
Port  Chester  from  acting  under  or  in  any  way  ratifying  or 
carrying  out  said  contract,  and  from  paying  from  the 
funds  of  said  Village  or  collecting  said  claim  of  six  thousand 
dollars  or  any  part  thereof,  or  from  doing  or  suffering 
any  act  on  the  part  of  said  Village  towards  auditing,  al- 
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lowing  or  paying  said  sum  or  any  part  thereof,  or  conniving 
at  such  auditing;  allowance  or  payment,  and  for  such 
further  and  other  relief  as  to  the  Court  shall  seem  just, 
and  for  the  costs  of  this  action. 

Frederick  W.  Sherman, 
Attorney  for  PlaintiiOr, 
Port  Chester,  N.  Y. 
[VerificcUion.] 

Schedule  "A" 

This  Agreement  made  the  28th  day  of  June,  1909, 
between  PhiUp  B.  Gaynor,  of  the  City  of  New  York, 
County  and  State  of  New  York,  party  of  the  first  part, 
and  the  Village  of  Port  Chester,  a  municipal  corporation 
in  the  Coimty  of  Westchester  and  State  of  New  York, 
party  of  the  second  part, 

WITNESSETH,  th^t  the  party  of  the  first  part  in  consider- 
ation of  the  agreement  hereinafter  made  by  the  party 
of  the  second  part  agrees  to  make  an  audit  of  all  taxes 
and  assessments  in  the  Village  of  Port  Chester,  New  York, 
abstract  in  book  form  all  unpaid  items;  and  devise  and 
install  an  effective  system  of  accoxmting  for  all  of  the 
various  departments  of  said  Village. 

That  said  work,  labor  and  services  to  be  performed  by 
the  party  of  the  first  part  under  the  terms  of  this  agree- 
ment, which  are  more  specifically  set  forth  as  follows: 

Item  I 

The  iiarty  of  the  first  part  agrees  to  make  an  audit 
of  the  receipt  of  all  taxes  and  assessments  from  May  1st, 
1896,  to  May  1st,  1909,  a  period  of  thirteen  years;  prepare 
an  abstract  in  book  form  showing  the  arrears  of  taxes 
and  assessments  for  said  period,  giving  the  complete 
data  as  shown  by  the  records  of  the  various  departments 
and  officers  of  said  village;  calculate  and  compute  the 
amount  of  interest  charges  and  penalties  on  each  item 
for  said  period  as  prescribed  by  the  Charter,  showing  the 
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total  amounts  as  per  the  records  of  the  various  depart- 
ments of  said  Village  to  the  present  date;  verify  the  re- 
ceipts from  all  other  sources  in  totals  for  each  year  and 
prove  same  against  the  bank  deposit  accounts  for  said 
Village,  for  the  sum  of  four  thousand  five  hundred  dollars 
($4,500). 

Item  II 

The  party  of  the  first  part  agrees  to  prepare  an  abstract 
in  book  form  as  per  the  records  of  the  various  departments 
of  the  Village  of  Port  Chester  of  all  arrears  of  taxes,  assess- 
ments and  sales  for  the  same,  prior  to  May  1st,  1896, 
beginning  at  the  earliest  obtainable  date  and  including 
in  said  report  the  date  of  the  issuance  of  warrants  to  the 
Receiver  of  Taxes  for  the  collection  of  said  taxes  and  assess- 
ments so  far  as  the  same  may  be  disclosed  by  the  records 
for  the  sum  of  three  hundred  dollars  ($300). 

Item  III 

The  party  of  the  first  part  agrees  to  devise  and  install 
an  accounting  system  which  shall  be  co-ordinated  in  the 
several  departments,  and  provide  for  a  control  of  the 
figures  through  general  accounts  which  will  in  effect  safe- 
guard the  finances  of  said  Village  and  provide  a  certain 
means  of  knowing  the  condition  of  the  affairs  of  said  village. 

The  party  of  the  first  part  further  agrees  to  set  up  on 
the  new  books  to  be  installed  under  the  new  system  the 
required  accounts  to  set  forth  the  conditions  and  opera- 
tions of  said  Village  and  will  instruct  person  or  persons 
in  charge  of  the  various  departments  and  supervise  the 
said  system  as  may  be  necessary  until  November  1st, 
1909. 

The  party  of  the  first  part  will  open  the  said  books 
with  the  audited  figures  obtained  as  a  result  of  said  audit, 
and  further  agrees  after  said  audit  has  been  successfully 
consummated  to  make  a  report  to  the  Board  of  Trustees 
of  the  Village  of  Port  Chester  of  the  same,  together  with 
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such  other  recommendations  as  may  seem  necessary  and 
advisable. 

The  party  of  the  first  part  will  perform  all  of  the  work 
and  services  under  this  section  designated  as  ''Item  III" 
for  the  sum  of  twelve  hundred  dollars  ($1^200). 

It  being  understood  and  agreed  by  the  parties  hereto 
that  all  existing  records  of  the  Village  of  Port  Chester 
shall  be  placed  at  the  disposal  of  the  party  of  the  first 
part  by  the  party  of  the  second  part;  and  that  the  Corpora- 
tion Counsel  of  said  Village  will  construe  the  sections  of  the 
Charter  of  said  Village  covering  interest,  charges  and 
penalties  and  consult  and  advise  the  party  of  the  first 
part  in  any  matter  which  may  arise  during  the  pendency 
of  the  work  to  be  performed  as  hereinbefore  set  forth. 

It  is  further  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  party  of  the  first  part  shall 
complete  the  whole  of  the  work  comprehended  in  this 
agreement  on  or  before  the  1st  day  of  October,  1909. 

It  is  further  understood  and  agreed  by  the  parties  hereto 
that  the  party  of  the  second  part  shall  pay  for,  furnish 
and  supply  all  the  necessary  books  for  the  installation  of 
said  system  and  the  performance  of  said  work  agreeable 
to  the  forms  and  suggestions  f lunished  by  the  party  of 
the  second  part. 

It  is  further  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  sum  total  to  be  paid  by  the 
party  of  the  second  part  to  the  party  of  the  first  part 
upon  the  final  completion  of  said  work,  labor  and  services 
shall  be  the  sum  of  six  thousand  dollars  (S6,000),  and  that 
the  said  sum  shall  be  paid  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  in  current  funds  upon  the 
presentation  to  the  party  of  the  second  part  of  the  final 
report  of  said  audit  as  hereinbefore  referred  to  and  upon 
satisfactory  proof  to  the  Board  of  Trustees  of  the  Village 
of  Port  Chester  that  the  work  contemplated  to  be  done 
herein  has  been  fully  completed  and  performed  by  the 
party  of  the  first  part. 
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This  agreement  shall  bind  the  parties  hereto,  their  suc- 
cessors and  assigns. 

In  Witness  Whereof,  the  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  and  the  party  of  the  second 
part  has  hereunto  set  its  hand  and  official  seal  by  its 
President  the  day  and  year  first  above  written. 

(Signed.)  Philip  B.  Gaynor.      [l.  s.] 

Village  of  Port  Chester, 
Franklin  P.  Perkins, 

President. 


ss: 


State  of  New  York, 
County  of  Westchester, 

On  this  28th  day  of  June,  1909,  before  me  personally 
came  Philip  B.  Gaynor,  to  me  known  and  known  to  me  to 
to  be  the  individual  described  in  and  who  executed  the 
within  agreement,  and  he  acknowledged  to  me  that  he 
executed  the  same. 

Wm.  a.  Sawyer, 
Notary  Public, 
Westchester  County,  N.  Y. 


ss: 


State  of  New  York, 
County  of  Westchester, 

On  this  28th  day  of  June,  1909,  before  me  personally 
came  Franklin  P.  Perkins,  to  me  known,  who,  being  by 
me  duly  sworn,  did  depose  and  say  that  he  resided  in  Port 
Chester,  N.  Y. ;  that  he  is  the  President  of  the  Village  of 
Port  Chester,  N.  Y.,  the  corporation  described  in  and  who 
executed  the  foregoing  instrmnent;  that  he  knew  the  seal 
of  such  corporation;  that  the  seal  affixed  to  said  instru- 
ment was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  Board  of  Trustees  of  the  said  Village  of  Port 
Chester,  and  that  he  signed  his  name  thereto  by  like  order. 

Wm.  a.  Sawyer, 
Notary  Public, 
Westchester  County,  N.  Y. 
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Restraining  Payment  for  Work  done  for  Municipality  under  Un- 
authorized Contract  ^ 

Supreme  Court,  County  of  Westchester. 


Wilson    F.    Wakefield, 

Plaintiflf, 
against 
Edward  V.  Brophy  and 
others, 

Defendants. 


This  case  having  come  on  for  trial  before  the  Court 
without  a  jury  and  the  plaintiff  appearing  by  his  attorney 
and  counsel,  Frederick  W.  Sherman,  and  the  defendant 
Gaynor  having  made  default  in  appearing  and  pleiading, 
and  the  other  clef endants  having  appeared  by  their  at- 
torney, William  A.  Sawyer,  and  Henry  Dykeman  of 
coimsel,  and  the  proofs  and  allegations  of  the  parties  hav- 
ing been  heard  and  considered,  and  the  arguments  of 
counsel,  and  due  deliberation  had  thereon, 

I  DO  DECIDE  AS  HATTER  OF  FACT: 

First:  That  the  plaintiff  is  and  at  the  time  of  the  com- 
mencement of  this  action  was  a  resident  and  the  owner 
of  real  estate  situated  and  assessed  in  the  Village  of 


» Prom  Wakefield  v.  Gaynor,  207  N.  Y.  772;  aflf'g  without  opinion 
144  App.  Div.  905;  128  Supp.  1149;  aff'g  sub  nom.,  Wdkefisld  v.  Brophy, 
67  Misc.  298;  122  Supp.  632;  same  case  on  motion  to  continue  tempo- 
rary mjunction,  Wakefield  v.  Perkins,  65  Misc.  619;  120  Supp.  635; 
motion  to  dismiss  appeal  from  144  App.  Div.  905,  denied  in  203  N.  Y. 
545.  See  ante,  page  224.  For  complaint  see  ante,  page  226;  for  judg- 
ment, see  post,  page  241. 
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Port  Chester,  and  that  the  sum  of  his  assessment  amounts 
to  one  thousand  dollars. 

That  he  is  liable  to  pay  taxes  upon  the  said  assessment 
in  said  Village  and  has  been  assessed  therein  in  the  sum  of 
one  thousand  dollars  within  one  year  previous  to  the 
commencement  of  this  action. 

Second  :  That  the  Village  of  Port  Chester  is  a  domestic 
municipal  corporation. 

Third:  That  besides  the  defendants  there  is  one  other 
member  of  the  Board  of  Trustees,  but  that  he  took  no 
part  in  the  making  of  the  contract  annexed  to  the  com- 
plaint, but  voted  against  the  making  of  the  same. 

Fourth:  That  the  defendant  Gaynor  claims  under  the 
paper  writing  annexed  to  the  complaint  the  sum  of  six 
thousand  dollars  from  the  Village  of  Port  Chester. 

Fifth:  That  the  defendant  trustees  at  the  commence- 
ment of  this  action  were  about  to  audit  the  claim  of  the 
defendant  Gaynor  above  referred  to  and  to  direct  the 
defendant  Clerk  to  draw  upon  the  defendant  Treasiu'er 
a  warrant  for  the  payment  thereof. 

Sixth:  That  the  defendants  in  this  action,  except  tiie 
defendant  Gaynor,  from  May  4,  1909,  down  to  the  com- 
mencement of  said  action,  were  officers  of  the  Village 
of  Port  Chester,  to  wit:  The  defendant  Thomas  F.  J. 
Connolly  was  the  Clerk  of  the  Board  of  Trustees  of 
said  Village;  the  defendant  Thomas  F.  Connolly  was 
Treasurer  of  said  Village;  the  defendant  Franklin  P. 
Perkins  was  President,  and  the  other  defendants  ex- 
cept the  defendant  Gaynor  were  and  still  remain  Trus- 
tees of  the  said  Village  of  Port  Chester. 

Seventh:  That  since  the  commencement  of  this  action 
the  defendant  Franklin  P.  Perkins  died,  and  the  defendant 
Edward  V.  Brophy  was  thereupon  appointed  and  still 
remains  President  of  the  Board  of  Trustees  of  the  Village 
of  Port  Chester. 

Eighth:  That  on  the  21st  day  of  June,  1909,  the  Board 
of  Trustees  of  the  Village  of  Port  Chester  passed  a  reso- 
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lution  authorizing  and  directing  the  defendant  Perkins 
on  behalf  of  the  said  Village  to  enter  into  a  contract 
with  the  defendant  Philip  B.  Gaynor,  a  copy  of  which 
contract  is  annexed  to  the  complaint. 

Ninth:  That  on  the  28th  day  of  June,  1909,  the  said 
defendant  Perkins,  assuming  to  act  under  the  said  resolu- 
tion, and  in  the  name  of  the  Village  of  Port  Chester,  and 
also  the  defendant  Gaynor,  did  sign  and  acknowledge  the 
execution  of  the  said  contract,  a  copy  of  which  is  annexed 
to  the  complaint. 

Tenth:  That  at  the  beginning  of  the  official  year  of  the 
Village  of  Port  Chester,  to  wit:  in  the  month  of  May, 
1909,  the  special  ftmds  of  the  Village  were  overdrawn 
$9,641.08,  and  the  Contingent  Accoimt  was  overdrawn 
to  the  extent  of  $4,922.16,  and  in  addition  the  said  Village 
had  then  incurred  a  further  indebtedness  for  fire  apparatus 
and  street  improvements  to  the  extent  of  $93,823.17,  be- 
ing a  total  of  $103,466.25  unsecm*ed  indebtedness. 

Eleventh:  That  on  the  7th  day  of  Jime,  1909,  a  report 
of  the  Finance  Committee  of  the  Board  of  Trustees  shows 
that  there  was  a  balance  in  the  Treasury  of  $280.74, 
and  that  the  bills  ordered  paid  on  said  7th  day  of  June, 
1909,  amounted  to  $41,396.63,  and  that  bonds  of  the  Vil- 
lage were  falling  due  on  the  first  day  of  July  next  thereafter 
amounting  to  $6,408.81. 

Twelfth:  That  on  the  28th  day  of  Jime,  1909,  a  large 
number  of  drafts,  which  had  been  drawn  on  the  7th  day  of 
said  month,  had  not  been  honored  and  were  still  tmpaid. 

Thibteenth:  That  no  proposition  was  ever  adopted 
authoriring  the  Board  of  Trustees  of  the  Village  of  Port 
Chester  to  raise  the  money  to  meet  the  expenditure 
mvolved  in  the  contract  annexed  to  the  complaint. 

FotTRTEENTH:  That  neither  upon  the  21st  nor  upon  the 
28th  day  of  Jime,  1909,  had  the  Village  of  Port  Chester  on 
hand  the  $6,000  to  be  expended  by  the  contract  annexed 
to  the  complaint  entered  into  on  said  last-named  day, 
nor  any  money  applicable  to  such  expenditure. 
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Fifteenth  :  That  all  the  moneys  received  by  the  Village 
of  Port  Chester  during  the  months  of  July,  August,  Sep- 
tember and  October,  1909,  were  expended  and  continu- 
ously drawn  against  in  advance  of  collection. 

Sixteenth:  That  a  meeting  of  the  Board  of  Trustees 
was  called  for  the  25th  day  of  October,  1909,  which  call 
stated  that  the  purpose  and  object  of  such  meeting  was  to 
take  steps  to  procure  a  loan  on  the  faith  and  credit  of 
the  Village  and  to  hear  the  report  of  Philip  B.  Gaynor, 
and  to  take  whatever  action  on  the  same  the  Board 
might  deem  proper. 

Seventeenth:  That  at  the  meeting  of  the  Board  of 
Trustees  next  previous  to  the  25th  day  of  October,  1909, 
the  Village  Treasurer  reported  that  he  had  but  $2,519.38 
cash  on  hand,  and  that  drafts  amounting  to  $22,914.63 
upon  him  were  unpaid.  He  also  submitted  a  report 
showing  bills  falling  due  and  ta  fall  due  during  the  current 
month  amounting  to  $12,897.62. 

That  not  imtil  August  9th,  1909,  was  the  levy  of 
any  taxes  authorized  for  the  expense  of  the  Village  for 
that  year,  and  the  tax  roll  of  the  Village  of  Port  Chester 
for  the  year  1909  was  not  completed  until  the  month  of 
December,  1909. 

Eighteenth:  That  the  Village  of  Port  Chester  had  not 
between  the  date  of  the  contract  annexed  to  the  complaint 
and  the  date  when  by  its  terms  it  was  to  be  performed  the 
money,  the  expenditure  of  which  was  involved  by  said 
contract,  nor  any  money  applicable  to  such  expenditure. 

Nineteenth:  That  when  the  contract  annexed  to  the 
complaint  was  made,  the  Village  of  Port  Chester  had  a 
list  of  all  its  unpaid  taxes  and  assessments. 

Twentieth:  That  the  books  of  the  Receiver  of  Taxes 
of  the  Village  of  Port  Chester  had  been  regularly  audited 
as  required  by  law  each  year  previous  to  and  including  the 
year  1909. 

TwENTY-FmsT:  That  the  Treasurers  of  the  Village  of 
Port  Chester  had  each  year  previous  to  and  including  the 
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year  commencing  May^  1909^  filed  annual  reports  which 
were  regularly  audited. 

Twentt-Sbcond  :  That  on  October  25th,  1909,  the  date 
of  the  meeting  called  to  receive  the  report  of  Philip  B. 
Gaynor,  the  Village  of  Port  Chester  had  not  on  hand  the 
money  the  expenditure  of  which  was  involved  by  the 
contract  annexed  to  the  complaint,  nor  any  money  appli- 
cable to  such  expenditure. 

Twentt-Thiiid  :  That  the  contract  or  paper  writing 
entered  into  between  the  defendant  Gaynor  and  the  de- 
fendants assuming  to  act  for  the  Village  of  Port  Chester, 
was  not  made  and  executed  for  a  proper  village  purpose, 
but  was  beyond  the  power  and  authority  of  the  defendant 
trustees  to  nmke  on  behalf  of  the  Village  of  Port  Chester. 

Twenty-Fourth:  That  the  work  to  be  done  by  the 
defendant  Gaynor  according  to  the  terms  of  the  contract 
annexed  to  the  complaint  was  not  necessary  for  the 
purpose  of  a  tax  sale  or  a  civil  action  to  collect  taxes. 

Twenty-Fifth:  That  the  work  of  preparing  a  list  of 
unpaid  taxes  for  the  purpose  of  a  tax  sale  did  not  involve 
technical  knowledge,  but  could  have  been  performed  by 
the  ordinary  village  officers. 

AS  CONCLUSIONS  OF  LAW 

I.  That  the  work  to  be  done  by  the  defendant  Gajmor 
according  to  the  terms  of  the  contract  annexed  to  the 
complaint  was  not  necessary  for  the  purpose  of  a  tax 
sale  or  a  civil  action  to  collect  taxes. 

II.  That  the  contract  or  paper  writing  entered  into 
between  the  defendant  Gaynor  and  the  defendants  assum- 
ing to  act  for  the  Village  of  Port  Chester  was  not  made  and 
executed  for  any  proper  village  purpose  and  was  beyond 
the  power  and  authority  of  the  defendant  trustees  to 
make  on  behalf  of  the  Village  of  Port  Chester. 

III.  That  the  work  of  preparing  a  list  of  the  unpaid 
taxes  for  the  purpose  of  a  tax  sale  did  not  involve  technical 
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knowledge,  but  could  have  been  performed  by  the  ordinary 
village  officers. 

IV.  That  the  defendants  had  no  power  to  delegate  to 
the  defendant  Gaynor  the  work  of  auditing  the  books 
of  the  Tax  Receiver  or  the  Village  Treasurer. 

V.  That  the  defendant  trustees  have  no  right  to  pay 
out  the  money  of  the  Village  of  Port  Chester  to  the 
defendant  Gaynor  for  auditing  the  accounts  of  the  Re- 
ceiver of  Taxes  or  the  Treasxirer  or  Clerk  of  the  Village  of 
Port  Chester. 

VI.  That  it  was  the  duty  of  the  officers  of  the  Village 
themselves  to  keep  books  of  account  showing  the  financial 
condition  and  affairs  of  the  Village. 

VII.  That  the  defendant  trustees  had  no  power  or 
authority  to  expend  the  moneys  of  the  Village  of  Port 
Chester  in  paying  the  defendant  Gaynor  for  teaching 
the  Village  Treasurer  or  other  village  officers  how  to 
perform  their  official  duties. 

VIII.  That  neither  at  the  time  when  the  paper  writing 
or  contract  annexed  to  the  complaint  was  executed,  nor 
at  the  time  when  by  its  terms  it  was  to  be  performed,  had 
the  Village  of  Port  Chester  the  moneys  on  hand  applicable 
to  such  purpose,  the  expenditure  of  which  the  said  contract 
involved  or  required. 

IX.  That  the  defendant  village  officers  had  no  right 
or  authority  in  the  name  or  on  the  part  of  the  Village  of 
Port  Chester  to  enter  into  said  contract,  and  the  same  is 
not  and  never  was  binding  upon  the  said  Village. 

X.  That  payment  by  the  defendants  or  any  of  them  of 
any  moneys  belonging  to  the  Village  of  Port  Chester 
under  the  contract  annexed  to  the  complaint  would  be  il- 
legal and  wasteful  and  should  be  enjoined  by  the  Coiurt. 

XI.  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendants  and  each  of  them,  and  for  an  injunction 
as  prayed  for  in  the  complaint. 

Dated,  April  21, 1910.         Joseph  Mobschauser, 

J.  S.  C 
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Fonn  No.  20 

Judgment;  Municipal  Corporation;  Taxpayer's  Action;  Injunction; 
Restraining  Payment  for  Work  done  for  Mmiicipality  under  Un- 
authorized Contract  ^ 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for 
the  Cotmty  of  Westchester  at  the  Court  House  in  the 
Village  of  White  Plams,  on  the  21st  day  of  April,  1910. 
Present:  Hon.  Joseph  Morschauser,  Justice. 


Title  Same  as  Complaint.      Judgment. 

This  action  having  been  brought  on  for  hearing  and 
trial  on  the  issues  of  fact  raised  by  the  pleadings,  and  the 
defendant  Gaynor  having  made  default  in  pleading  after 
personal  service  upon  him  of  the  summons  and  verified 
complaint,  and  the  written  decision  or  direction  of  Mr. 
Justice  MoRSCHAusER,  by  whom  said  issues  of  fact  were 
tried,  having  been  filed,  now  on  reading  and  filing  the 
said  decision  directing  it,  and  on  motion  of  Frederick  W. 
Sherman,  attorney  and  counsel  for  the  plaintiff,  it  is 

Ordered,  adjudged  and  decreed  that  the  contract  or 
paper  writing  bearing  date  the  28th  day  of  June,  1909, 
a  copy  of  which  is  annexed  to  the  complaint,  marked 
Schedule  A,  and  which  is  signed  by  the  name  of  PhiUp 
B.  Gaynor,  and  with  the  name  of  the  Village  of  Port 
Chester,  Franklin  P.  Perkins,  President,  acknowledged 
before  William  A.  Sawyer,  Notary  Public,  on  the  28th 
day  of  June,  1909,  by  the  said  Philip  B.  Gaynor,  and  by 

>  Prom  Wak^fidd  v.  GaynoTy  207  N.  Y.  772;  afif'g  without  opinion 
144  App.  Div.  905;  128  Supp.  1149;  aff'g  sub  nom.,  Wakefield  v. 
trophy,  67  Misc.  298;  122  Supp.  632;  same  case  on  motion  to  continue 
temporary  injunction,  Wakefield  v.  Perkins,  65  Misc.  619;  120  Supp. 
635.  Motion  to  dismiss  appeal  from  144  App.  Div.  905;  denied  in 
203  N.  Y.  545.  See  ante,  page  224.  For  complaint,  see  ante,  page  226; 
for  findings,  see  ante,  page  235. 

16 


242      Richards  v.  Ernst  Wiener  Co. 

Statement  of  the  Case 


the  said  Franklin  P.  Perkins  on  behalf  of  said  Village, 
was  and  is  ill^ali  and  was  never  binding  upon  the  Village 
of  Port  Chester,  and  the  same  is  hereby  declared  to  be 
null  and  void  as  against  the  Village  of  Port  Chester. 

It  is  further  ordered,  adjudged  and  decreed^  that  the 
defendants,  and  each  of  them,  and  the  successors  of  the 
defendant  officers  be  and  hereby  are  perpetually  restrained 
from  in  any  way  canying  out  the  said  contract  on  behalf 
of  the  Village  of  Port  Chester,  and  from  paying  from  the 
funds  of  said  Village  any  moneys  under  said  contract 
to  the  said  defendant  Philip  B.  Gaynor,  or  any  person 
representing  him,  and  the  said  Philip  B.  Gaynor  is  hereby 
restrained  and  enjoined  from  collecting  or  attempting  to 
collect  or  take  from  the  Village  of  Port  Chester,  or  from 
in  any  way  attempting  to  enforce  against  the  said  Village 
of  Port  Chester  any  claim  for  any  money  under  said  con- 
tract, or  for  or  by  reason  of  anything  done  by  him  or  in  his 
behalf  under  said  contract  or  in  relation  to  the  subject- 
matter  thereof,  and  the  defendants  and  each  of  them 
and  their  successors  as  officers  of  the  said  Village  are  hereby 
restrained  and  enjoined  from  doing  or  suffering  any  act 
on  the  part  of  the  said  Village  towards  auditing,  allowing 
or  paying  any  sum  under  said  contract,  or  conniving  at 
such  auditing,  allowance  or  pasonent. 

Joseph  Morschaxtbeb. 
[J-  S.  CJ 

James  N.  Richards  v.  Ernst  Wiener  Company, 

Appellant.^ 

(207  N.  T.  59;  aff'g  145  App.  Div.  353;  129  Supp.  951) 

Corporation;  contract  to  pnrcliAse  its  own  stock;  defense  of  lade 
of  suipltts  profits;  burden  of  proof  on  corporation 

1.  Assuming  that  a  contract  with  a  corix>ration  was  one  in 
which  it  agreed  to  repurchase  shares  of  its  own  stock  rather 

^  For  complaint  from  this  ease  see  post,  page  247. 
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than  a  mere  option  on  the  part  of  the  original  purchaser,  where 
an  action  on  such  a  contract  is  defended  on  the  ground  that 
it  is  illegal  under  §  664  of  the  Penal  Law,  providing  that  a 
oorix>ration  cannot  repurchase  its  own  stock  except  out  of 
surplus  profits;  held  that  in  defending  agamst  the  plamtiff's 
attempt  to  enforce  the  contract  the  burden  rested  on  the  de- 
fendant of  showing  that  it  would  be  illegal  for  it  to  do  so  by 
proving  that  it  did  not  have  sufficient  surplus  profits  to  carry 
out  the  contract. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  June  5,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

J.  Woolsey  Shepard  and  Woolsey  A.  Shepard  for  ap-- 
pellant. 

EJbridge  L.  Adams  for  Manufacturers'  Commercial 
Company,  intervening. 

Nathan  D.  Stem  for  respondents. 

* 

Jtdien  T.  Dames  and  Herbert  Barry,  for  George  M. 

Black  et  al.,  as  surviving  trustees,  intervening. 

Haioht,  J.: 

This  action  was  brought  to  recover  the  sirni  of  $3,000 
and  interest  thereon,  claimed  to  be  due  from  the  defend- 
ant under  a  written  contract,  which  is  as  follows: 

*'New  York,  October  24,  1908. 
"Mr.  J.  N.  Richards, 

"New  York  City: 

"Dear  Sir. — ^We  beg  to  confirm  our  agreement  with 
you  as  follows: 

"  (1)  You  subscribe  for  100  shares  of  our  6%  preferred 
stock  of  a  par  value  of  $100,  at  the  price  of  $10,000  and 
you  agree  to  pay  not  less  than  $3,000  immediately 
(SI9OOO  at  the  time  of  signing  this  contract,  $2,000  on 
or  before  November  10th,  1908),  not  less  than  $5,000 


244  Richards  v,  Ernst  Wiener  Co. 

opinion  of  the  Court 

within  6  months  after  date  and  the  balance 
months  thereafter,  that  is  9  months  from  date. 

''  (2)  In  consideration  of  this  purchase  of  our  stock,  we 
agree  to  employ  you  in  our  business  and  you  agree  to 
devote  to  same  your  entire  time  exclusively  and  to  use 
your  very  best  efforts  to  further  its  interest  directly  or 
indirectly.  We  agree  to  allow  you  a  salary  of  $50  per 
week  and  a  commission  on  all  the  new  business  that  you 
bring  us,  that  is,  on  all  orders  from  customers,  whose  first 
order  has  been  obtained  by  you.  This  commission  to  be 
10%  on  the  net  profits  of  such  orders.  Such  profits  to 
result  in  deducting  from  the  sales  price  all  the  expenses 
had  with  the  order,  as  f.  i.,  the  cost  price  of  the  mat^ial 
figures  in  the  regular  way,  discounts,  freight  and  cartage 
allowances,  etc.  Among  the  expenses  on  the  order  to  be 
counted  the  interests  from  date  of  expenditiu*e  until 
date  of  payment  by  the  customer,  all  special  expenses 
such  as  telegrams,  long  distance  tdephone  messi^es, 
traveling  expenses  if  incurred  especially,  shares  of  profit 
to  manufacturers  if  any,  and  outside  commissions,  but  no 
general  ofl&ce  expenses. 

"  (3)  As  soon  as  you  have  paid  the  second  installment 
of  $5,000,  on  the  above  purchase  of  preferred  stock,  we 
will  guarantee  you  the  above  commission  in  addition  to 
the  salary  with  $600  per  year  and  we  will  sign  a  contract 
with  you  on  this  basis,  to  be  good  for  not  less  than  2 
years  from  the  date  of  this  letter. 

"If,  however,  you  should  fail  to  pay  the  second  install- 
ment, we  will  have  the  option  to  discontinue  your  employ- 
ment, and  if  in  this  case  you  should  not  want  to  have  the 
first  installment  paid  by  you  considered  as  the  purchase 
price  in  full  for  30  shares  of  our  preferred  stock,  then  we 
shall  repurchase  these  30  shares  of  stock  from  you  at  par 
within  6  months  thereafter.  If,  however,  at  any  time 
during  the  first  6  months  or  at  the  end  of  same  you  should 
discontinue  your  services  of  your  own  account  and  fail 
to  pay  in  the  $5,000,  then  the  first  installment  of  $3,000 
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paid  in  by  you  shall  be  considered  as  the  purchase  price 
in  full  for  30  shares  of  our  preferred  stock  without  any 
obligation  on  our  part  to  repurchase  same. 

''In  case  this  agreement  should  be  terminated  the  com- 
mission wiU  be  paid  on  all  orders  coining  under  this  agree- 
menty  such  as  have  been  received  in  our  office,  before  the 
date  of  expiration  of  this  contract  whether  accepted  and 
executed  before  this  date  or  thereafter. 

''Please  acknowledge  this  agreement,  and  oblige, 

"Yours  very  truly, 
"Ernst  Wiener  Company, 

'Walter  J.  Brigos,  Sec'yJ' 

It  appears  that  the  plaintiff  thereupon  paid  to  the  de- 
fmdant  the  sum  of  $3,000,  being  the  first  of  the  two 
sums  mentioned  in  the  contract,  and  then  entered  the 
employment  of  the  defendant  and  continued  therein  until 
the  14th  day  of  August,  1909.  He  did  not,  however,  at 
the  expiration  of  the  six  months  pay  the  additional  sum 
of  $5,000  upon  the  contract,  but  notified  the  defendant 
that  he  was  unable  to  do  so.  Thereupon  and  on  the  14th 
day  of  August,  1909,  the  defendant  wrote  the  plaintiff  as 
follows:  "After  a  fair  trial  we  have  come  to  the  conclu- 
sion that  you  are  not  competent  to  fill  the  position  now 
occupied  by  you  nor  do  the  results  warrant  our  keeping 
you,  and  we,  therefore,  beg  to  notify  you  that  with  the 
payment  of  this  week's  salary  your  services  will  not  be 
required  after  this  date."  (Signed  by  the  defendant  com- 
pany.) At  the  same  time  the  defendant  company  drew 
a  certificate  for  thirty  shares  of  preferred  capital  stock  of 
the  corporation  and  deUvered  the  same  to  the  plaintiff. 
Thereupon  the  plaintiff  wrote  the  defendant  as  follows: 
"Having  received  from  you  under  date  of  the  14th  notice 
that  my  services  were  no  longer  required  by  your  Com- 
pany, I  beg  to  notify  you  that  I  shall  requure  you  to  repur- 
chase from  me  thirty  (30)  shares  of  your  preferred  stock  for 
which  I  have  heretofore  paid  you  the  sum  of  Three  Thou- 
sand ($8,000)  Dollars,  but  which  stock  was  never  delivered 
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to  me,  as  I  do  not  wish  to  have  the  money  paid  in  by  me 
under  the  contract  between  us  bearing  date  October  24th, 
1908,  considered  as  the  purchase  price  of  said  thirty 
(30)  shares."  The  chief  defense  interposed  in  the  case 
is  to  the  effect  that  the  provision  of  the  contract  with 
reference  to  purchasing  back  the  stock  was  void  and  con- 
trary to  the  provisions  of  the  Penal  Law  and  is  contrary 
to  public  policy  and  to  the  law.  Section  664  of  the  Penal 
Law,  formerly  §  594  of  the  Penal  Code,  provides  as  follows: 

''A  director  of  a  stock  corporation,  who  concurs  in  any 
vote  or  act  of  the  directors  of  such  corporation,  or  any  of 
them,  by  which  it  is  intended :  *  ♦  ♦ 

^'5.  To  apply  any  portion  of  the  funds  of  such  corpora- 
tion, except  surplus  profits,  directly  or  indirectly,  to  the 
purchase  of  shares  of  its  own  stock,  is  guilty  of  a  misde- 
meanor.'' 

We  are  much  impressed  with  the  contention  that  the 
contract  in  this  case,  properly  construed,  amounts  merely 
to  an  option  to  piu'chase  stock  on  the  part  of  the  plam- 
tiff,  and  the  advancement  on  such  option  of  $3,000  upon 
condition  that  he  be  given  employment  by  the  corpora- 
tion at  the  price  agreed  upon,  and  that  in  case  the  com- 
pany terminated  such  employment  he  had  the  right  to 
demand  the  retmn  of  the  money  that  he  had  advanced. 
But  we  have  thought  it  wise  in  this  case  to  follow  the 
Appellate  Division.  Assuming,  therefore,  that  under 
the  contract  the  plaintiff  had  the  title  to  the  stock  which 
he  could  resell  but  for  the  provision  of  the  Penal  Law, 
the  defendant  nevertheless  was  required  to  prove  its 
invalidity,  imder  the  law  referred  to.  Upon  the  trial 
there  was  an  attempt  to  show  that  the  corporation  had 
no  surplus  profits  out  of  which  the  purchase  of  the  stock 
could  be  made.  But  the  evidence  offered  upon  this  sub- 
ject was  not  proper  and  consequently  was  excluded  by 
the  trial  court.  We,  therefore,  have  a  case  in  which  the 
corporation  has  failed  to  show  that  it  did  not  possess  sur- 
plus profits  out  of  which  the  stock  could  be  purchased. 
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As  was  said  by  Scott,  J.,  below:  "The  law  will  not  pre- 
sume, unless  forced  to  do  so,  that  a  person  mtends  to  do 
an  illegal  act.  It  will  not,  therefore,  presume  that  the 
parties  intended  to  make  an  illegal  contract.  The  con- 
tract itself,  therefore,  was  perfectly  legal  subject  to  cer- 
tain limitations  upon  its  enforcibility.  If  when  the  time 
came  defendant  had  a  sufficient  surplus  the  contract 
would  be  enforced.  If  it  had  not  the  contract  could  not 
be  enforced.  In  defending  against  plaintiff's  attempt  to 
enforce  it  the  burden  rested  upon  defendant  to  show  that 
it  would  be  illegal  to  do  so,  for  there  is  no  presumption 
one  way  or  the  other  as  to  the  existence  of  a  surplus. 
The  defendant  assumed  this  burden  but  failed  in  sustain- 
ing it.  ♦  ♦  ♦  " 
The  judgment  appealed  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Vann,  Willard  Bartlett,  Hibcock 
and  Chase,  JJ.,  concur;  Collin,  J.,  absent. 

Judgment  affirmed. 


Fonn  No.  21 


Complaint;  Corporations;  Action  to  Enforce  Contract  by  the  Cor- 
poration for  Repurchase  of  its  own  Stock  ^ 

Supreme  Court  of  the  State  of  New  York. 


James   N.   Richards, 
Plaintiff, 
against 
Ernst  Wiener  Company, 

Defendant. 


Trial  desired  in 
New  York  County. 


Plaintiff  above  named,  complaining  of  the  above-named 
defendant,  respectfully  shows: 

» Prom  Richards  v.  Ernst  Wiener  Company,  207  N.  Y.  59;  aff'g  145 
App.  Diy.  353;  129  Supp.  951.  See  ante,  p.  242. 
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I.  That  at  all  times  heremafter  mentioned,  defendant 
was  and  now  is  a  domestic  corporation. 

II.  That  heretofore  and  on  or  about  the  24th  day  of 
Octoberi  1908|  for  a  valuable  consideration,  plaintiff  and 
defendant  made  and  entered  into  an  agreement,  a  copy 
of  which  is  hereto  annexed  marked  Exhibit  ''A''  and 
hereby  made  a  part  hereof. 

III.  That  thereafter  and  in  pursuance  of  the  terms  of 
said  agreement,  plaintiff  paid  to  the  defendant  the  sum 
of  three  thousand  doUars,  and  in  all  respects  duly  per- 
formed all  the  terms,  covenants  and  conditions  of  said 
agreement  on  his  part  entered  into.  (This  paragraph  of 
the  complaint  was  amended  upon  the  trial  by  the  insertion 
of  the  foUowing  words:  "That  the  sum  of  Five  thousand 
dollars  was  not  paid  in  by  the  plaintiff  under  said  contract 
and  that  thereafter  and  on  or  about  the  14th  day  of  Au- 
gust, 1909,  the  defendant  discharged  the  plaintiff.") 

IV.  That  thereafter  and  on  or  about  the  14tli  day  of 
August,  1909,  after  the  payment  of  the  said  sum  of  three 
thoiisand  dollars  by  the  plaintiff  to  the  defendant  under 
and  in  accordance  with  the  terms  of  said  agreement,  the 
defendant  notified  the  plaintiff  that  he  had  been  discharged 
from  the  service  of  the  defendant,  and  that  his  services 
would  not  be  required  after  said  date. 

V.  That  thereafter  and  on  or  about  the  16th  day  of 
August,  1909,  the  plaintiff  notified  the  defendant  that, 
pursuant  to  the  terms  of  the  said  agreement,  he  would 
require  the  defendant  to  repurchase  from  hinn  the  thirty 
shares  of  the  preferred  stock  of  the  defendant  company, 
which  he  had  theretofore  received  from  the  defendant,  and 
for  which  he  had  paid  the  sum  of  three  thousand,  dollars 
therefor,  and  that  plaintiff  thereupon  requested  the  de- 
fendant to  repurchase  said  thirty  shares  of  preferred  stock 
of  the  defendant  corporation  for  the  said  sum  of  three 
thousand  dollars. 

VI.  That  thereafter  and  on  the  17th  day  of  Februaiy, 
1910,  the  plaintiff  duly  tendered  to  the  defendant  said 
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thirty  shares  of  the  preferred  stock  of  the  defendant  cor- 
poration, and  demanded  the  sum  of  three  thousand  dollars 
therefor. 

VII.  That  the  defendant  failed  and  neglected  and  re- 
fused to  accept  or  purchase  said  thirty  shares  of  preferred 
stock  of  the  defendant  corporation,  or  to  pay  therefor  the 
sai4  sum  of  three  thousand  dollars,  or  any  sum  whatsoever. 
Wherefore,  plaintiff  demajids  judgment  agamst  the 
defendant  for  the  sum  of  three  thousand  dollars,  with 
interest  thereon  from  the  16th  day  of  February,  1910,  and 
the  costs  of  this  action. 

Jellenik  &  Stern, 
Attorneys  for  Plaintiff, 
115  Broadway, 
Borough  of  Manhattan, 
New  York  City. 

Exhibit  "A" 

New  York,  October  24,  1908. 
Mr.  J.  N.  Richards, 

New  York  City. 

Dear  Sir: — 

We  herewith  beg  to  confirm  our  agreement  with  you  as 
follows: — 

(1)  You  subscribe  for  100  shares  of  om:  6%  preferred 
stock  of  a  par  value  of  $100,  at  the  price  of  $10,000  and 
you  agree  to  pay  not  less  than  $3,000  immediately  ($1,000 
at  the  time  of  signing  this  contract,  $2,000  on  or  before 
November  10th,  1908),  not  less  than  $5,000  within  6 
months  after  date  and  the  balance  within  3  months  there- 
after, that  is  9  months  from  date. 

2.  In  consideration  of  this  purchase  of  our  stock,  we 
agree  to  employ  you  in  our  business  and  you  agree  to 
devote  to  same  your  entire  time  exclusively  and  to  use 
yoiu:  very  best  efforts  to  further  its  interest  directly  or  in- 
directly. We  agree  to  allow  you  a  salary  of  $50.00  per 
week  and  a  commission  on  all  the  new  business  that  you 
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bring  us,  that  is,  on  all  orders  from  customers,  whose 
first  order  has  been  obtained  by  you.  This  commission 
to  be  10%  on  the  net  profits  of  such  orders.  Such  profits 
to  result  in  deducting  from  the  sales  price  all  the  expenses 
had  with  the  order,  as  f .  i.  the  cost  price  of  the  material 
figures  in  the  regular  way,  discounts,  freight  and  cartage 
allowances,  etc.  Among  the  expenses  on  the  order  to.be 
counted  the  interests  from  date  of  expenditure  until 
date  of  payment  by  the  customer,  all  special  expenses 
such  as  telegrams,  long  distance  telephone  messages, 
traveling  expenses  if  incurred  especially,  shares  of  profit 
to  manufacturers  if  any,  and  outside  commissions,  but  no 
general  office  expenses. 

3.  As  soon  as  you  have  paid  the  second  installment  of 
$5,000  on  the  above  piu'chase  of  preferred  stock,  we  will 
guarantee  you  the  above  commission  in  addition  to  the 
salary  of  $600  per  year  and  we  will  sign  a  contract  with 
you  on  this  basis,  to  be  good  for  not  less  than  2  years  from 
the  date  of  this  letter. 

If,  however,  you  should  fail  to  pay  the  second  install- 
ment, we  will  have  the  option  to  discontinue  your  employ- 
ment, and  if  in  this  case  you  shotild  not  want  to  have  the 
first  installment  paid  by  you  considered  as  the  purchase 
price  in  full  for  30  shares  of  our  preferred  stock,  then  we 
shall  repurchase  these  30  shares  of  stock  from  you  at  par 
within  6  months  thereafter.  If,  however,  at  any  time 
during  the  first  6  months  or  at  the  end  of  same  you  should 
discontinue  your  services  of  your  own  accoimt  and  fail 
to  pay  in  the  $5,000,  then  the  first  installment  of  $3,000 
paid  in  by  you  shall  be  considered  as  the  purchase  price 
in  full  for  30  shares  of  our  preferred  stock  without  any 
obligation  on  our  part  to  repurchase  same. 

In  case  this  agreement  should  be  terminated  the  com- 
mission will  be  paid  on  all  orders  coming  under  this  agree- 
ment, such  as  have  been  received  in  our  office,  before  the 
date  of  expiration  of  this  contract  whether  accepted  and 
executed  before  this  date  or  thereafter. 
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Please  acknowledge  this  agreement,  and  oblige. 

Yours  very  truly, 
Ernst  Wiener  Company, 
Walter  J.  Briggs,  Sec^. 
[Verification.] 


Frank  Quigley,  Respondent,  v.  John  Thatcher  & 
Others,  co-partners  under  the  firm  name  of  John 
Thatcher  &  Son,  Appellants.^ 

(207  N.  Y.  66;  aff'g  144  App.  Div.  710;  129  Supp.  170) 

Ne^^ence;  contractor's  liability  to  employes  of  subcontractor  for 
defects  in  scaffold  erected  for  the  use  of  contractor's  own  em- 
ployte 

1.  When  a  contractor  constructs  and  erects  a  scaffold  or  plat- 
form that  his  subcontractor  must,  of  necessity,  or  under  the 
requirements  of  reasonable  convenience  in  the  performance  of 
his  work,  use  the  same,  the  contractor  may  be  held  to  have 
anticipated  such  use  and  to  have  assumed  liability  to  such 
subcontractor  and  his  employes  for  the  safety  thereof  imder 
the  provisions  of  §  18  of  the  Labor  Law,  providing  that  ''a 
person  employing  or  directing  another,  *  *  *  in  the  erec- 
tion '*'  *  *  repairing,  altering  or  painting  of  a  house,  build- 
ing *  *  *  shall  not  furnish  *  *  *  scaffolding,  hoists,  stays. 


1  For  complaint  from  this  case  see  post,  page  255. 

For  charge  of  trial  judge  see  post,  page  259. 

For  complaint  in  action  by  employ^  of  subcontractor  against  gen- 
eral contractor  and  subcontractor  for  injuries  caused  by  the  falling 
of  a  scaffold  furnished  by  the  general  contractor,  from  Coleman  v.  J. 
L.  Mott  Iron  Works,  198  N.  Y.  545,  see  Bradbuby's  Rulbs  of  Pl., 
page  798. 

For  complaint  in  action  by  employ^  agiunst  employer  for  failure  to 
provide  a  safe  scaffold  upon  which  to  work  under  Labor  Law,  §  18, 
from  Caddy  v.  Interborovgh  Rapid  Transit  Co.,  195  N.  Y.  415,  see  Bra]>- 
buby's  Rules  of  Pl.,  page  773. 
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ladders  or  other  mechanical  contrivances  which  are  musafey 
unsuitable  or  improper,  and  which  are  not  so  constructed, 
placed  and  operated  as  to  give  proper  protection  to  the  life  and 
limb  of  a  person  so  employed  or  engaged." 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department 
entered  May  9th,  1911,  affirming  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict. 

Benjamin  Reass  for  the  appellants. 

Mann  Trice  and  /.  A.  Ktuik,  Jr.,  for  respondent. 

HiscocE,  J.  : 

The  defendants  were  general  contractors  who  had  under- 
taken the  erection  of  a  large  building.  They  made  a  sub- 
contract with  a  corporation  to  put  fire-proofing  in  the 
building  and  plaintiff  was  in  the  employ  of  this  sub- 
contractor. The  jury  were  permitted  by  the  evidence  to 
find  that  defendants  had  erected  on  the  skeleton  frame- 
work of  the  second  floor  of  the  building  a  scaffold  or  plat- 
form for  the  use  of  their  own  inunediate  employ^  in 
laying  brick;  that  as  plaintiff  walked  on  this  structure 
for  the  purpose  of  reaching  a  point  where  he  desired  to 
perform  work  engaged  to  be  performed  by  his  employer 
a  plank  gave  way  and  he  fell  and  was  injured.  The  jury 
also  had  a  right  to  find  that  there  was  no  other  appro- 
priate way  for  plaintiff  to  reach  the  place  of  his  labors 
except  over  this  scaffold.  On  this  point  his  evidence  ran 
as  follows: 

"Q.  Was  this  (referring  to  this  platform)  the  most 
direct  way  for  you  to  go  to  get  to  your  work?  A.  I  was 
going  to  work  on  that  section  at  that  time. 

"  The  Court :  Was  there  any  other  way,  is  what  you  want 
to  get  down  to  now.  The  question  is,  was  there  any  other 
way  of  getting  there? 

The  Witness:  No,  sir,  there  was  not.  ♦  ♦  ♦ 
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"The  Court:  *  *  *  That  was  the  only  way  you  had 
to  get  there^  wasn't  it? 

"The  Witness:  Yes,  sir." 

There  was  no  evidence  that  defendants  in  their  contract 
with  plamtifif's  employer  expressly  undertook  to  furnish 
scaffolds  necessary  for  the  performance  of  its  contract. 

Under  these  circumstances  the  question  arises  whether 
plaintiff  can  invoke  as  a  basis  of  liability  on  the  part  of 
the  defendants  §  18  of  the  Labor  Law  (Cons.  Laws,  ch.  31), 
which  provides:  "A  person  employing  or  directing  an- 
other *  ♦  *  m  the  erection,  repauing,  altering  or  paint- 
ing of  a  house,  building  *  ♦  ♦  shall  not  fmnish  *  *  * 
scaffolding,  hoists,  stays,  ladders  or  other  mechanical  con- 
trivances which  are  unsafe,  unsuitable  or  improper,  and 
which  are  not  so  constructed,  placed  and  operated  as  to 
give  proper  protection  to  the  life  and  limb  of  a  person  so 
employed  or  engaged." 

We  think  that  this  question  is  to  be  answered  in  the 
aflBrmative,  but  for  the  purpose  of  doing  this  we  do  not 
deem  it  necessary  to  go  so  far  as  did  the  learned  Ap- 
pellate Division  according  to  our  understanding  of  its 
opinion.  We  doubt  whether  in  the  absence  of  express 
agreement  there  is  so  written  into  the  contract  between 
contractor  and  subcontractor  the  provisions  of  the  Labor 
Law  that  the  former  forthwith  and  without  proof  of  other 
facts  becomes  liable  to  the  latter  and  his  employes  for 
the  safety  of  scaffolds  erected  by  the  contractor  simply 
for  the  use  of  his  own  employes. 

But  this  statute  is  one  for  the  protection  of  workmen 
from  injury  and  undoubtedly  is  to  be  construed  as  liber- 
ally as  may  be  for  the  accomplishment  of  the  purpose  for 
which  it  was  thus  framed,  and  imder  such  interpretation 
we  think  that  a  contractor  may  by  com^e  of  events  be- 
come liable  to  a  subcontractor  and  his  employes  for  the 
safety  of  a  scaffold  although  originally  and  expressly  he 
assumed  no  such  responsibility. 

Without  attempting  to  forecast  other  illustrations  of 
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liability  which  might  thus  arise,  we  think  that  when  a 
contractor  constructs  and  so  locates  a  scaffold  or  platfonn 
that  his  subcontractor  must  of  necessity  or  under  the 
requirements  of  reasonable  convenience  in  the  perform- 
ance of  his  work  use  the  same  the  contractor  may  be  held 
to  have  anticipated  such  use  and  to  have  assumed  lia- 
bility to  such  subcontractor  and  his  employ^  for  the 
safety  thereof.  Such  is  the  present  case.  The  jury  were 
justified  in  finding  that  the  scaffold  or  platform  constructed 
by  the  defendants  so  extended  from  the  entrance  to  the 
second  floor  across  the  beams  to  the  point  where  plaintiff's 
work  called  him  that  there  was  no  other  reasonable  way 
to  proceed  than  over  it.  It  would  have  been  useless  if 
not  difficult  for  plaintiff's  employer  to  construct  another 
scaffold  in  that  part  of  the  building  so  long  as  defendants' 
was  there,  and  plaintiff's  only  course  was  to  use  the  latter 
or  else  step  from  beam  to  beam  in  the  open  framework 
of  the  floor.  In  such  a  situation  we  think  that  the  de- 
fendants could  be  held  to  have  foreseen  or  to  have  been 
obliged  to  foresee  that  their  structure  would  be  used  as 
plaintiff  was  using  it  at  the  time  of  his  accident,  and  that 
they,  doing  nothing  to  prevent  this  use,  were  bound  to 
comply  with  the  requirements  of  the  statute  in  keeping  it 
in  proper  condition  for  his  use.  It  is  not  necessary  to 
consider  whether  a  contractor  might  on  this  theory  be 
made  liable  for  the  safety  of  a  scaffold  when  subjected  by  a 
subcontractor  to  an  use  involving  a  much  greater  strain 
than  that  for  which  the  scaffold  was  designed,  for  no  such 
feature  is  present  in  this  case. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Chase  and  Collin,  JJ., 
conciu";  Willard  Bartlett,  J.,  not  voting. 
Judgment  affirmed. 
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Complaint;  Negligence;  Liability  of  Contractor  to  Employ 6s  of  Sub- 
contractor for  Defects  in  Scaffold  Erected  for  the  Use  of  the  Con- 
tractor's Own  Employes  ^ 

Supreme  Court,  Kings  County. 

Frank  Quigley, 

PlaintiflF, 
against 
John  Thatcher  and  Edwin  H. 
Thatcher,  co-partners  doing 
business  under  the  firm  name 
and  style  of  John  Thatcher  & 
Son,  and  Columbian  Re-en- 
forced Concrete  Company, 

Defendants. 

The  plaintiff  above  named  complains  against  the  above- 
named  defendants  and  alleges: 

First:  That  the  above-named  defendants,  John  That- 
cher and  Edwin  H.  Thatcher  were  at  all  the  times  herein 
mentioned  or  referred  to  co-partners  and  doing  business  as 
such  in  the  City  of  New  York  under  the  firm  name  and 
style  of  John  Thatcher  &  Son. 

Second:  That  the  above-named  defendant,  Colum- 
bian Re-enforced  Concrete  Company,  is  now  and  at  all 
the  times  herein  mentioned  or  referred  to,  was  a  cor- 
poration, created,  organized  and  existing  by  or  under 
the  laws  of  the  State  of  N^w  Jersey  but  doing  business 
and  having  a  place  for  the  transaction  thereof  within 
the  City  of  New  York. 

Third:  This  plaintiff  further  alleges,  that  some  time 

1  From  Quigley  v.  John  Thatcher  dt  Son,  207  N.  Y.  66;  aff'g  144  App. 
Div.  710;  129  Supp.  170.  See  ante,  page  251.  For  charge  of  trial 
judge  see  post,  page  259. 
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before  he  received  the  hurts  and  injuries  hereinafter  stated 
and  set  forth,  but  at  what  precise  time  plaintiff  is  unable 
to  state,  a  contract  had  been  awarded  to  the  said  de- 
fendants, John  Thatcher  and  Edwin  H.  Thatcher  as  co- 
partners as  aforesaid,  for  the  erection  and  construction 
at  or  near  the  jimction  of  St.  Felix  Street  and  Lafayette 
Avenue  in  the  Borough  of  Brooklyn,  City  of  New  York, 
of  a  building  known  and  designated  as  the  Academy  of 
Music,  and  said  defendants,  John  Thatcher,  and  Edwin  H. 
Thatcher,  as  such  co-partners  as  aforesaid,  were  at  the  time 
of  the  receipt  by  plaintiff  of  the  hurts  and  injuries  herein- 
before referred  to  and  hereinafter  particularly  set  forth, 
actually  engaged  in  the  construction  and  erection  of  the 
said  building. 

Fourth  :  That  some  time  prior  to  the  5th  day  of  August, 
1907,  the  said  firm  or  co-partnership  of  John  Thatcher  & 
Son,  made  and  entered  into  a  contract  or  agreement  with 
the  defendant,  Columbian  Re-enforced  Concrete  Company 
whereby  the  said  company  undertook,  promised  and  agreed 
to  do  and  perform  certain  fire-proofing  and  other  work 
upon  the  said  building,  in  fxu*therance  of  the  construction 
thereof,  and  on  said  5th  day  of  August,  1907,  said  defend- 
ant company  was  engaged  in  the  performance  of  the  work 
it  had  so  as  aforesaid  undertaken  to  do  and  perform  under 
its  said  agreement,  and  this  plaintiff  was,  on  said  5th  day 
of  August,  1907,  in  the  service  and  emplojrment  of  the 
said  defendant,  Columbian  Re-enforced  Concrete  Com- 
pany, and  was,  under  the  order  and  direction  of  the  said 
defendant  company,  engaged  in  work  upon  the  said  build- 
ing pursuant  to  the  terms  of  a  contract  of  hiring  thereto- 
fore made  and  entered  into  by  him  with  the  said  defendant 
company,  and  was  aiding  in  the  construction  of  the  said 
building. 

Fifth  :  That  in  and  by  the  said  contract  so  as  aforesaid 
awarded  to  the  said  defendant,  Columbian  Re-enforced 
Company,  the  defendants,  John  Thatcher  and  Edwin  H. 
Thatcher,  as  such  co-partners,  as  aforesaid,  undertook, 
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promised  and  agreed  to  and  did  furnish  and  provide  the 
said  defendant,  Columbian  Re-enforced  Concrete  Com- 
pany, with  all  stagings,  scaffoldings,  platforms,  floorings 
and  ladders  needed  and  required  by  the  said  company  in 
the  performance  of  work  under  its  said  contract  with  said 
John  Thatcher  &  Son,  and  the  said  defendant  company 
from  the  time  it  commenced  work  imder  its  said  contract, 
used  and  employed  certain  stagings,  scaffoldings,  plat- 
forms, floorings  and  ladders  furnished  and  provided  by  the 
defendants,  John  and  Edwin  H.  Thatcher  as  such  co- 
partners, with  the  full  knowledge  and  consent  of  the  de- 
fendants^ John  Thatcher  &  Son,  who  had,  warranted  and 
guarant^d  the  sufficiency  and  safety  thereof  for  the  pxu*- 
poses  for  which  they  were  to  be  employed. 

Sixth:  That  it  became  and  was  the  duty  of  the  defend- 
ants to  furnish  and  provide  this  plaintiff,  while  engaged 
in  the  performance  of  work  upon  said  building  imder  his 
said  contract  of  hiring,  to  furnish  and  provide  this  plaintiff 
with  a  reasonably  safe  place  within  which  and  with  reason- 
ably safe  tools,  implements,  appliances  and  instrumentali- 
ties with  which  to  do  and  p^form  the  work  required  by 
him  upon  said  building,  and  by  a  suitable  and  proper  in- 
spection to  keep  and  maintain  the  same  in  a  reasonably 
safe  and  secure  condition,  and  to  give  this  plaintiff  notice 
and  warning  of  the  existence  of  dangers  and  perils  attend- 
ing the  performance  of  his  duties  upon  said  building  that 
were  not  open  or  patent  and  visible. 

Seventh:  That  on  the  5th  day  of  -rxugust,  1907,  while 
this  plaintiff  was  in  the  service  and  employment  of  the 
said  defendant  company,  pursuant  to  his  said  hiring  con- 
tract, he  was  ordered  and  directed  by  his  said  employer,  to 
go  upon  the  second  floor  of  said  building  and  to  there 
engage  in  the  performance  of  certain  work,  and  that  in 
order  to  reach  the  place  or  point  where  he  was  ordered  and 
required  to  perform  such  work,  it  became  and  was  neces- 
sary for  this  plaintiff  to  pass  over  and  upon  certain  planks 
and  flooring  laid  upon  the  girders  and  beams  of  the  said 
17 
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second  story  of  the  said  building  and  which  said  planks 
were  part  and  parcel  of  the  flooring,  platforms  and  scaf- 
folding furnished  and  provided  by  the  defendants,  John 
Thatcher  and  Edwin  H.  Thatcher  as  such  co-partners  as 
aforesaid. 

Eighth:  That  the  said  defendants,  unmindful  of  their 
duty  and  obligation  to  furnish  and  provide  this  plaintiff 
with  a  reasonably  safe  place  within  which  and  with  reason- 
ably safe  tools,  appliances  and  instrumentalities  with 
which  to  perform  the  work  required  of  him  upon  said 
building,  had  negligently  and  carelessly  placed  upon  the 
said  beams  and  girders  of  said  second  floor  certain  planks 
in  an  unsafe  and  insecure  manner  and  had  permitted  and 
allowed,  negligently  and  carelessly,  the  ends  of  many  of 
said  planks  to  remain  with  no  support  whatsoever,  and  had 
negligently  and  carelessly  hidden  or  allowed  to  be  hidden 
and  obscured  the  said  unsupported  ends  of  said  planks,  had 
negligently  and  carelessly  failed  and  omitted  to  inspect  the 
said  planks  and  flooring  and  had  negligently  failed  and 
omitted  to  properly  light  the  said  second  story  of  said 
building  and  the  dangerous,  unsafe  and  insecure  condition 
of  the  said  flooring  of  said  second  story  could  not  have  been 
discovered  by  the  exercise  of  proper  care  and  caution. 

Ninth:  That  on  said  5th  day  of  August,  1907,  while  this 
plaintiff  was  proceeding  with  all  proper  care  and  caution  to 
the  place  where  he  was  required  and  directed  to  engage  in 
work  upon  the  second  floor  or  story  of  said  building,  he 
stepped  upon  the  end  of  one  of  the  said  planks,  and  the 
same,  by  reason  of  the  fact  that  it  was  wholly  without 
support,  was  by  the  weight  of  this  plaintiff's  person, 
tilted  or  deflected  downwards,  and  this  plaintiff  was  by 
reason  thereof  precipitated  with  great  force  and  violence 
downwards  to  the  first  or  ground  floor  of  the  said  building, 
from  a  height  of  twenty-five  feet  and  by  reason  thereof  and 
by  reason  of  the  contact  of  plaintiff's  person  with  the  said 
lower  floor,  ^this  plaintiff  suffered  and  sustained  a  fracture 
of  the  bones  of  his  right  foot  and  the  bones  of  his  right  heel 
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were  also  broken  and  plaintifiF  at  the  same  time  and  by 
the  same  means,  received  and  sustained  upon  other  parts 
of  his  person  many  other  lasting  and  painful  bruises, 
contusions  and  abrasions,  and  was  thereby  made  sick, 
sore,  lame  and  disabled,  and  has  ever  since  receiving 
said  injuries  so  remained  and  continued,  and  has  ever 
since  been  unable  to  do  or  perform  any  manual  labor  what- 
soever, and  he  further  alleges  that  he  has  been  subjected 
to  great  expense  in  the  procurement  of  medicines,  medical 
attendance  and  nursing  in  the  efifort  to  be  cured  of  his 
said  hurts  and  injuries,  and  he  further  aUeges  that  his 
said  injuries  are  permanent  and  incurable. 

Tenth:  That  said  accident  happened  and  said  injuries 
were  received  through  no  fault  or  negligence  on  the  part 
of  this  plaintiff  but  solely  through  and  by  reason  of  the 
concurring  and  co-operating  negligence  and  carelessness 
of  the  defendants. 

Eleventh:  That  by  reason  of  the  foregoing  facts  this 
plaintiff  has  suffered  and  sustained  loss,  damage  and  injiuy 
in  the  sum  of  Ten  Thousand  Dollars. 

Wherefore  plaintiff  demands  judgment  against  the 
defendants  for  Ten  Thousand  Dollars  besides  the  costs  of 
this  action. 

Trice  &  Johnson, 
Plaintiff's  Attorneys, 
154  Nassau  Street, 
Manhattan, 
New  York  City. 

[Verification.] 

Charge^ 

Crane,  J.: 

Gentlemen:  At  the  outset,  in  order  that  you  may  pass 
fairly  and  squarely  upon  the  issue  which  I  shall  leave  for 

» From  Qidgley  v.  John  Thatcher  &  San,  207  N.  Y.  66;  aff'g  144 
App.  Div.  710;  129  Supp.  170.  See  ante,  page  251. 
For  complaint  from  this  case  see  ante,  page  255. 
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your  determination,  let  me  call  your  attention  to  one  or 
two  matters.  Many  times  in  the  trial  of  a  case  points  of 
law  arise  which  call  upon  me  for  a  ruling.  Discussion  is 
entered  into  sometimes  at  great  length  with  counsel 
regaxdmg  their  idea  of  the  law,  and  regarding  cases  which 
have  been  decided.  You  never  want  to  gather  a  wrong 
impression  from  such  discussion,  or  from  the  rulings,  or 
from  the  remarks  made  at  the  time,  or  let  any  such  state- 
ments or  remarks  influence  you  in  the  least  when  you  come 
to  decide  the  questions  of  fact  submitted  to  you.  So  in 
this  case.  My  rulings  upon  the  objections  made,  and  my 
remarks  as  to  what  I  believed  to  be  the  law  regarding  this 
case,  must  in  no  way  influence  your  judgment  in  passmg 
upon  what  the  evidence  shows  to  be  the  fact.  The  facts  we 
leave  to  you,  when  they  are  disputed;  and  the  law  I  must 
pass  upon.  Now,  we  come  to  your  part  of  the  case,  the 
decision  of  the  questions  of  fact;  and  I  will  give  you  the 
law  to  apply  to  the  facts  as  you  find  them.  I  speak  of  this 
because  sometimes  jurors  may  get  the  idea  from  the  re- 
marks of  the  Court,  that  a  Judge  is  against  one  side  or  the 
other.  That  would  be  a  very  poor  idea  of  the  administra- 
tion of  justice  where  the  Judge  is  supposed  to  be  impartial, 
especially  upon  these  matters  which  must  be  left  to  the 
jury  to  decide.  In  this  case,  the  matters  I  am  going  to 
leave  to  you,  must  be  decided  upon  the  evidence,  irrespec- 
tive  of  any  opinion  you  may  have  as  to  what  I  think,  for  I 
have  no  opinion  upon  these  questions  of  fact  although  I 
have  upon  the  law.  That  is  what  I  am  here  for.  I  will 
give  you  my  opinion  upon  the  law,  and  that  you  are  to 
follow. 

The  defendants,  John  Thatcher  and  Edwin  H.  Thatcher, 
were  constructing  the  Academy  of  Music  on  Lafayette 
Avenue.  They  had  entered  into  a  contract  with  the 
Columbian  Re-enforced  Concrete  Company  to  do  the  con- 
crete work  about  the  floors.  Frank  Quigley  was  not 
employed  by  Thatcher  &  Son.  He  was  employed  by  the 
Columbian  Concrete  Company.    It  was  necessary  for  him 
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to  put  certain  fastenings  upon  the  beams  in  order  that 
the  concrete  arches  might  go  in  for  the  flooring.  He 
undertook  to  do  this  at  a  time  when  other  work  was  being 
done  in  the  building,  such  as  ironwork,  brickwork  and 
the  carpenter  work.  When  he  went  there  to  do  that  work 
for  the  Columbian  Concrete  Company,  Thatcher  &  Son 
owed  him  no  duty  to  put  up  a  scaffold  for  him.  If  it  was 
necessary  in  the  course  of  his  work  to  put  up  a  scaffold, 
then  it  was  the  duty  of  his  master,  the  Colmnbian  Con- 
crete Company,  to  do  that  for  him;  and  if  he  had  gotten 
hurt  because  there  was  not  a  scaffold,  he  would  have  no 
one  to  blame  but  his  own  employer. 

It  seems,  or  we  will  assiune  for  this  branch  of  the  case 
and  in  explanation  of  the  law,  that  on  the  second  story 
there  was  a  scaffold,  and  that  this  scaffold  ran  along  the 
length  of  Lafayette  Avenue,  perhaps  with  an  extension 
gomg  out  eighteen  feet  towards  the  centre  of  the  buildmg. 
If  this  scaffold  had  been  put  up  by  Thatcher  &  Son  for 
their  work,  for  the  mason  work,  and  was  there  complete  on 
the  5th  of  August,  1907,  no  duty  rested  upon  the  part  of 
Mr.  Thatcher  to  keep  it  there  for  the  benefit  of  the  plaintiff. 
I  mean  that  he  could,  if  he  desired,  have  taken  it  down. 
He  was  not  called  upon  to  keep  it  up  for  the  benefit  of 
the  plaintiff.  When  he  got  through  the  work  that  ne- 
cessitated it  for  his  purpose,  he  could  have  dismantled  it, 
taken  it  apart,  and  the  plaintiff  could  not  have  com- 
plained. So  we  can  eliminate  these  things  from  the  case, 
because  the  plaintiff's  claim  does  not  and  cannot  rest  upon 
any  such  duty  upon  the  part  of  Thatcher,  for  there  was  no 
such  duty. 

The  plaintiff's  claim,  therefore,  rests  upon  this  point, 
that  there  being  a  scaffold  erected  and  put  up  by  Mr. 
Thatcher  for  the  use  of  his  men,  if  it  became  necessary 
or  became  part  of  the  work  for  the  plaintiff  to  rightfully 
go  upon  that  scaffold  in  the  due  course  of  his  work,  or  in 
order  to  reach  his  work,  if  the  plaintiff  was  obliged  to 
walk  over  it,  then  the  scaffold  being  there  and  maintained 
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in  a  complete  fashion,  the  duty,  under  the  Labor  Law, 
rested  upon  Thatcher  and  Son  to  keep  it  in  safe  condition. 
They  were  not  obliged  to  keep  it  up.  They  were  not 
obliged,  in  the  first  instance,  to  erect  it.  But  it  it  was  up, 
and  the  plaintiff  in  order  to  reach  his  work  was  obliged 
to  walk  over  it,  then  the  duty  rested  upon  Thatcher  & 
Son  to  keep  it  in  safe  condition. 

The  plaintiff  claims  that  on  the  5th  of  August,  1907, 
when  he  went  to  work  there,  he  went  up  on  the  second 
floor  and  found  a  scaffold  there  from  four  to  eight  feet 
wide  running  along  the  brickwork  on  the  Lafayette 
Avenue  side;  that  he  walked  along  that  scaffold  for  a 
distance  of  forty  feet.  There  was  nothing  the  matter 
with  that  scaffold,  and  it  did  not  come  down.  He  says  that 
about  forty  feet  from  where  he  got  upon  it  there  was  an 
extension.  It  has  been  described  to  us  as  some  boards 
put  over  beams  running  the  distance  of  about  eighteen 
feet;  and  that  as  he  was  walking  along  this  extension  one 
of  the  boards  fell  through  and  down  he  went.  If  this  was 
a  scaffold  put  up  by  Mr.  Thatcher  and  left  up  there,  and, 
if  in  order  to  get  to  his  work,  the  plaintiff  had  to  go  over 
it,  then  I  charge  you  that  the  falling  of  the  plank  under 
those  conditions  is  some  presumption  of  negligence  on 
the  part  of  Thatcher  and  Son  in  maintaining  it.  If  you 
find  that  this  presumption  has  not  been  overcome,  and 
that  these  facts  as  testified  to  by  the  plaintiff  are  true, 
then  the  defendants  were  negligent,  and  must  pay  the 
plaintiff  for  his  injuries  unless  he  himself  was  guilty  of 
contributing  neglect. 

But  the  facts  are  disputed,  and  this  is  where  your  part 
comes  in,  to  determine  them.  Mr.  Thatcher  says,  ''I 
put  this  scaffold  up  simply  for  my  men.  I  had  no  duty 
upon  me  to  put  it  up  for  the  concrete  men.  So  when  my 
men  got  through  with  the  brickwork  at  this  point,  we 
dismantled  the  scaffold  and  carried  the  parts  elsewhere; 
it  may  be  a  few  boards  were  left  there,  but  no  scaffold 
was  left  there;  we  were  in  process  of  dismantling  it  and 
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moving  it  elsewhere."  If  this  be  true,  he  had  the  right 
to  do  it,  and  he  owed  the  plaintiff  no  duty  to  keep  it  up. 
Then  if  the  plaintiff,  in  order  to  do  his  work,  took  it  upon 
himself  to  walk  over  the  loose  boards,  not  a  scaffold  con- 
structed for  the  purpose  of  his  use,  but  a  scaffold  dis- 
mantled in  process  of  being  taken  down,  he  took  his  own 
chances,  and  cannot  recover. 

The  dispute  which  you  must  settle  comes  right  here. 
Was  this  scaffold  put  up,  erected  and  completed,  even 
out  to  the  eighteen  foot  extension,  and  left  there  by  Mr. 
Thatcher  for  the  use  of  his  men?  If  it  was,  and  the  plain- 
tiff had  to  walk  over  it  to  get  to  his  work,  then  Mr.  That- 
cher was  called  upon  to  keep  it  in  a  safe  condition.  Not 
being  obliged  to  keep  it  up,  having  the  right  to  take  it 
down,  if  this  scaffold  was  dismantled  or  being  taken  apart, 
and  loose  boards  or  some  portion  of  it  remained,  and  the 
plaintiff  started  to  walk  over  those,  then  he  cannot  re- 
cover. He  took  the  chances  of  their  being  seciure,  and  he 
must  have  found  it  out  for  himself. 

In  this  case  the  plaintiff  must  prove  to  you  that  he 
exercised  reasonable  care;  which  means  that  he  exercised 
the  care  a  reasonably  prudent  man  would  exercise  under 
these  conditions.  If  he  did  not,  he  cannot  recover  any 
way. 

This  question  of  the  negligence  of  the  defendants  under 
these  circumstances  you  are  to  determine  according  to 
the  charge  that  I  have  given  you.  You  are  to  determine 
it  upon  the  evidence  in  the  case,  uninfluenced  by  any- 
thing that  may  have  happened  in  the  course  of  the  trial 
and  uninfluenced  by  any  outside  consideration.  You  will 
decide  this  question  fairly,  squarely  and  impartially  be- 
tween these  two  men.  First,  was  the  scaffold  complete 
on  the  6th  of  August,  1907,  with  the  eighteen  foot  exten- 
sion? Was  it  up  there  for  use  by  Thatcher's  men  and 
were  they  using  it?  If  so,  and  if  the  plaintiff  had  to  use  it 
and  go  over  it  to  get  to  his  work,  the  defendants  were 
bound  to  keep  it  safe  for  him;  and  the  falling  of  a  plank 
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in  the  course  of  walking  over  it  would  be  presumptive 
evidence  of  their  negligence  in  the  maintaining  of  it.  On 
the  other  hand^  if  Thatcher  &  Son  were,  as  they  had  a 
right  to  do,  taking  this  scaffold  down  to  shift  it  and  put 
it  somewhere  else,  and  the  plaintiff  took  upon  himself  to 
walk  over  some  loose  boards  to  get  to  his  work  instead 
of  walking  upon  the  beams  and  girders  as  he  usually 
did,  then  he  took  the  chance  himself  and  cannot  claim 
that  Thatcher  and  son  violated  their  duty  to  him. 

If  you  find  for  the  plaintiff,  then  you  must  give  him 
such  sum  as  will  fairly  and  justly  compensate  him  for 
his  injuries.  You  cannot  speculate.  You  cannot  guess 
at  the  amoimt.  You  cannot  take  into  consideration  and 
should  not  take  into  consideration,  in  order  to  be  fair, 
anything  else  than  just  the  question  of  the  man's  in- 
juries. How  badly  he  is  hurt,  what  his  condition  is  now, 
whether  or  not  his  injuries  are  permanent;  and  then 
what  smn  will  fairly  and  justly  pay  him  for  his  hurts, 
together  with  the  loss  he  may  sustain  from  wages,  must  be 
decided  by  you.  On  the  other  hand,  if  you  find  for  the 
defendants,  your  verdict  will  simply  be  for  the  defendants. 

Now,  gentlemen,  if  there  is  anything  in  the  course  of 
this  case  you  do  not  understand,  and  you  want  to  ask  me 
about  it,  ask  me  now.  However,  when  you  get  to  the  jury 
room,  you  are  free  to  discuss  all  you  believe  to  be  the 
facts,  for  they  are  for  yom*  sole  determination.  Do  not 
start  to  discuss  the  law.  Come  down  and  ask  me,  and  I 
will  try  and  make  it  plain  to  you  if  I  have  not  up  to  this 
time. 

Are  there  any  requests? 

Mr.  Trice:  I  ask  yoiu:  Honor  to  instruct  the  jury  that 
they  have  a  right  to  determine  from  all  the  circumstances 
whether  or  not  Quigley  was  permitted  to  be  upon  this 
scaffold,  that  if  he  was  lawfully  upon  this  scaffold  and 
had  not  been  forbidden  to  go  upon  it,  that  they  have  a 
right  to  say  that  the  defendants  permitted  him  to  be  there; 
and  if  they  permitted  him  to  be  there,  the  duty  devolved 
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upon  the  defendants  to  maintain  it  in  a  safe  way  while  he 
was  upon  the  scaffold. 

The  Court:  I  have  gone  a  great  deal  further  than  that. 
I  have  said  that  if  the  scaffold  was  left  in  a  complete  fash- 
ion and  the  man  to  get  to  his  work  had  to  walk  over  it,  it 
makes  no  difference  whether  the  defendants  knew  he  was 
there  or  not.  I  will  charge  it  if  you  want  it,  but  I  have 
gone  further  than  you.  I  gave  Mr.  Hirsh  a  square  ruling 
on  that  one  point,  as  I  stated  to  you  at  the  close,  and  ruled 
against  you  on  the  others. 

Mr.  Hirsh:  I  except  to  so  much  of  your  Honor's  charge 
as  states  to  the  jury  that  there  being  a  scaffold  for  the 
use  of  the  defendants'  men,  it  became  part  of  the  work 
of  the  plaintiff,  for  the  plaintiff  to  reach  his  work,  to  walk 
over  it. 

The  Coiuli:  If  it  became  necessary  for  him. 

Mr.  Hirsh:  If  it  became  necessary.  I  am  not  quoting 
your  Honor's  exact  language.  I  only  call  your  Honor's 
attention  to  it.  That  the  duty  rested  upon  Thatcher  & 
Son  to  keep  it  in  safe  condition.    I  except  to  that. 

The  Court:  Under  the  Labor  Law? 

Mr.  Hirsh:  Yes.  I  except  to  it  on  the  ground  that  he 
owed  him  no  duty  whatever  under  your  Honor's  charge. 
I  also  except  to  so  much  of  your  Honor's  charge  as  stated 
practically  that  if  this  extension  to  the  scaffold  was  neces- 
sary for  the  plaintiff  to  walk  on,  there  is  a  presumption 
of  negligence  against  Thatcher  &  Son.  I  except  to  that 
because  the  evidence  is,  by  the  plaintiff  himself,  that  it 
was  not  necessary  to  go  over  this  platform,  that  the  girdens 
was  the  place  for  him  to  go. 

The  Court:  I  do  not  mean  it  as  broadly  as  that.  I 
mean  if  that  extension  was  there  and  it  was  a  scaffold 
and  complete,  not  a  lot  of  loose  boards  thrown  on  there, 
but  it  was  a  scaffold  and  complete  over  these  girders,  and 
the  plaintiff  to  reach  his  work  walked  down  that  platform 
or  that  scaffold,  that  then  the  duty  rested  upon  Thatcher 
&  Son  under  the  Labor  Law  to  see  that  it  was  safe; 
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but  that  if  they  were  loose  boards,  left  in  the  process 
of  dismantling  the  scaffoldi  if  the  plaintiff  chose  to  go 
that  way  instead  of  going  on  the  girder  he  took  his  chance. 

Mr.  Hirsh:  The  witness  Lynagh  testified  that  they  w^re 
loose  boards. 

The  Court:  I  am  not  citing  what  the  witnesses  said. 
The  jury  will  determine  the  fact. 

Mr.  Hirsh:  I  except  to  your  Honor's  charge  to  that. 
I  also  except  to  your  Honor's  charge  in  which  you  say  if 
the  plaintiff — ^your  Honor  practically  repeated  the  former 
part  of  the  charge — ^that  if  the  plaintiff  had  to  use  this 
on  August  5th,  1907,  that  the  falling  of  the  plank  would 
be  a  presumption  of  negligence  on  the  part  of  the  defend- 
ants. 

The  Court:  Yes.  In  other  words,  if  this  was  a  scaffold, 
80  that  the  defendants  were  obliged,  so  far  as  this  plaintiff 
was  concerned,  to  keep  it  safe,  the  falling  of  the  plank 
would  be  presumptive  evidence  of  negligence. 

Mr.  Hirsh:  Yet  your  Honor  charges  no  duty  was  in- 
cumbent upon  the  defendants,  so  far  as  the  plaintiff  was 
concerned,  to  keep  it  safe. 

The  Court:  No.  I  have  not  charged  that.  I  said  he 
had  no  duty  to  erect  it.  He  had  no  duty  to  keep  it  up. 
He  could  take  it  down.  But  if  it  was  up,  and  others  had 
to  walk  over  it  to  get  to  their  work,  then  the  duty  rested 
upon  him  to  keep  it  safe. 

Mr.  Hirsh:  There  is  another  defendant,  and  there  has 
not  been  any  motion  made  as  to  the  other  defendant  by 
the  plaintiff. 

The  Court:  What  about  this  other  defendant? 

Mr.  Trice:  We  discontinued  as  to  the  other  defendant. 

The  jury  then  retured  and  subsequently  rendered  a 
verdict  in  favor  of  the  plaintiff  in  the  sum  of  $2,500. 

Mr.  Hirsh:  I  move  to  set  aside  the  verdict  and  for  a 
new  trial  on  all  the  grounds  stated  in  §  999  of  the  Code. 
On  the  further  ground  that  the  case  should  not  have  gone 
to  the  jiuy  at  all,  on  the  ground  that  a  different  cause 
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of  action  was  made  out  and  submitted  to  the  jury  than 
charged  in  the  complaint;  and  I  move  for  a  new  trial  on 
all  these  groimds. 

Motion  denied.    Defendants  excepted. 

A  stay  of  thirty  days  is  granted  and  sixty  days  to  make 
a  case* 

This  case  contains  all  the  evidence  given  on  the  trial 
of  this  action. 


GiiOBGE  E.  Gabioson,  Respondent,  t^.  Sun  Printinq 
AND  PuBusHiNG  AssociATiGNy  Appellant.^ 

(207  N.  Y.  1;  aff'g  150  App.  Div.  689;  135  Supp.  721;  aff'g  74  Misc. 
622;  134  Supp.  670.  See  same  case  on  motion  to  compel  plaintiff  to 
separately  state  and  number  causes  of  action,  144  App.  Div.  428;  129 
Sapp.  448) 

libel;  recovery  by  husband  for  loss  of  services  of  wife  due  to  phys- 
ical suffering  resulting  from  mental  distress  by  reason  of  pub- 
lication which  is  libelous  per  se 

1.  A  husband  may  recover  for  loss  of  services  of  his  wife  caused 
by  her  sickness  resulting  from  mental  distress,  which  in  turn 


^  For  complaint  from  this  case  see  post,  page  276. 

For  complaint  in  action  for  libel  from  Powers  v.  Bidder,  142  App. 
Div.  457;  126  Supp.  820,  see  1  Bradbubt's  Pl.  &  Pa.  Rbp.  206. 

For  complaint  in  action  for  libel  in  char^g  a  nurse  with  insanity 
due  to  an  unfortimate  love  affair,  from  Oressman  v.  Morning  Jotamal, 
Awi.,  197  N.  Y.  474,  see  Bradbubt's  Rules  of  Pl.,  page  1087.! 

For  complaint  in  action  against  a  corporation  for  libel  in  charging 
the  plaintiff  with  larceny,  in  a  letter,  from  Rose  v.  Imperial  Engine 
Co.,  195  N.  Y.  515,  see  Bradbubt's  Rules  of  Pl.,  page  1090. 

For  complaint  in  action  for  libel  which  exposes  the  plaintiff  to 
ridicule,  from  Triggs  v.  Sun  Printing  <t  Pvb.  Assn.,  179  N.  Y.  144,  see 
1  Bbadbuby's  Fobms  of  Pl.  932. 

For  complaint  in  action  for  libel  in  stating  that  a  woman  posed  as  a 
man,  from  Minch  v.  Mail  &  Express  Co.,  190  N.  Y.  503,  see  1  Bbad- 
bubt's  Fobms  of  Pl.  935. 
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was  caused  by  defendant's  willful  and  malicious  publication 
concerning  her  of  defamatory  words  which  are  actionable 
per  86. 
2.  It  seems  that  an  action  to  recover  for  the  publication  of 
def amatoiy  words  not  actionable  in  themselves  cannot  be  sus- 
tained by  proof  of  mental  distress  and  physical  pain  suffered 
by  the  plaintiff  as  a  result  thereof. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Judicial  De- 
partment, entered  May  31,  1912,  which  afiSrmed  an  inter- 
locutory judgment  of  Special  Term  overruling  a  demurrer 
to  the  complaint. 

The  following  question  was  certified:  ''Does  the  second 
cause  of  action  alleged  in  the  second  amended  complaint 
herein  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion?" 

James  M.  Beck  and  Carl  A.  Mead  for  appellant. 

Herbert  H.  Gibba  for  respondent. 


HiscocK,  J. : 

By  demurrer  to  one  of  the  purported  causes  of  action  set 
forth  in  the  complaint,  the  question  is  presented  whether  a 
husband  may  recover  for  loss  of  services  of  his  wife  caused 
by  her  sickness  resulting  from  mental  distress  which  m 
tiun  was  caused  by  the  defendant's  willful  and  malicious 

For  complaint  in  an  action  for  libel  concerning  the  actions  of  a  city 
mag^rate,  from  Crane  v.  Bennett,  177  N.  Y.  106,  see  1  Bbadbubt's 
FoBHS  OF  Pl.  938. 

For  complaint  in  an  action  for  a  libel  which  injured  the  plaintiff  in 
his  business,  from  Daily  v.  Engineering  <S:  Mining  Journal,  94  App. 
Div.  314;  88  Supp.  6,  see  1  Bradbury's  Forms  of  I^  942. 

For  complaint  in  an  action  for  libel  against  a  physician  relatmg  to 
his  professional  capacity,  from  Bommann  v.  Star  Co.,  174  N.  Y.  212, 
see  1  Bradbury's  Forms  of  Pl.  944. 

See  also  1  Bradbury's  Forms  of  Pl.  946  et  seq.,  for  a  further  lai:g6 
variety  of  f omis  of  complaints  in  libel  actions. 
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publications  concerning  her  of  defamatory  words  action- 
able per  86.  There  is  no  question  but  that  the  published 
words  are  libelous  per  se,  and  whatever  facts  may  be 
established  on  a  trial,  we  must  assume  for  the  purposes  of 
this  appeal,  in  accordance  with  defendant's  admissions  con- 
cededly  to  be  implied  from  its  demurrer,  that  the  defend- 
ant not  only  published  them  of  and  concerning  plaintiff's 
wife,  but  that  it  did  so  "wickedly  and  maliciously  and 
intentionally  and  willfully/'  for  thus  it  is  alleged  in  the 
complaint. 

Inasmuch  as  plaintiff's  right  to  recover,  if  at  all  under 
the  circumstances,  must  in  effect  be  derived  through  his 
wife,  it  will  be  important  in  the  first  place  to  inquire 
whether  the  wife  herself  might  recover  for  mental  distress 
and  physical  sufferings  resulting  from  the  willful  and  mali* 
cious  publication  of  such  libelous  words. 

It  was  early  established  in  this  State  by  decisions  which 
do  not  appear  to  have  been  overruled  or  limited,  that  an 
action  to  recover  for  the  utterance  of  defamatory  words, 
not  actionable  in  themselves,  could  not  be  sustained  by 
proof  of  mental  distress  and  physical  pain  suffered  by  the 
complainant  as  a  result  thereof.  Terwilliger  v.  Wands^ 
17  N.  Y.  54;  Wilson  v.  G(nt,  17  N.  Y.  442.  And  the  same 
doctrine  seems  to  have  prevailed  in  England.  AUsop  v. 
AUsap,  5  H.  &  N.  534;  Lynch  v.  Knight,  9  H.  of  L.  Cases, 
577,  592. 

On  a  superficial  examination  of  the  opinion  in  TerwiUiger 
V.  Wanda f  and  on  which  rested  the  decision  in  Wilson  v. 
Goitf  it  would  seem  to  be  founded  on  reasons  which  would 
be  as  applicable  to  a  case  of  defanmtory  words  actionable 
in  themselves  as  to  one  where  the  words  were  not  thus  in 
themselves  actionable  and  required  proof  of  special  dam- 
ages. It  was  held  that  special  damages  of  the  kind  stated 
and  of  which  recovery  was  there  being  sought,  were  not 
such  natural,  immediate  and  legal  consequences  of  the 
words  spoken  as  to  sustain  the  action.  A  more  careful 
examinatioUj  however,  discloses  that  the  real  and  full 
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theory  on  which  a  recovery  was  refused  was  that  an  action 
for  slander  or  libel  is  brought  to  recover  fundamentally 
for  injury  to  character  and  that  the  special  damages 
necessary  to  sustain  such  an  action  must  flow  from  dis- 
paraging and  injuring  it;  that  illness  ''was  not  in  a  legal 
view,  a  natural,  ordinary  one  (consequence),  as  it  does  not 
prove  that  the  plaintiff's  character  was  injured.  The 
slander  may  not  have  been  credited  by  or  had  the  slightest 
influence  upon  any  one  unfavorable  to  the  plaintiff."  It 
was  further  remarked  that  ''this  element  of  an  action  for 
slander  in  a  case  of  words  not  actionable  of  themselves— 
that  the  special  damages  must  flow  from  impaired  reputa- 
tion— "  had  been  overlooked  in  several  cases,  but  that, 
nevertheless,  "Where  there  is  no  proof  that  the  character 
has  suffered  from  the  words,  if  sickness  results  it  must  be 
attributed  to  apprehension  of  loss  of  character,  and  such 
fear  of  harm  to  character  with  resulting  sickness  and  bodily 
prostration,  cannot  be  such  special  damage  as  the  law 
requires  for  the  action.  The  loss  of  character  must  be  a 
substantive  loss,  one  which  has  actually  taken  place" 
(pp.  62-63). 

Both  the  TerwUliger  and  the  Wihon  cases  took  pains  to 
limit  their  effect  to  cases  of  defamatory  words  not  action- 
able in  themselves.  Their  plain  intent  was  to  declare  that 
an  action  of  libel  or  slander  involves  as  its  very  foundation 
an  injury  to  character;  that  where  the  language  complained 
of  is  not  of  such  a  character  that  the  law  presumes  an 
injury,  but  requires  proof  of  special  damages,  this  re- 
quirement cannot  be  satisfied  by  simply  proving  that 
the  plaintiff  had  been  made  sick,  there  being  no  proof 
whatever  of  injury  to  the  character,  which  involves  the 
effect  of  the  defamatory  words  on  third  persons  rather 
than  on  the  complainant  himself.  HamiUon  v.  EnOy  16 
Him,  599, 601.  It  will  be  seen  that  this  reasoning  does  not 
apply  to  a  case  where  the  words  are  actionable  in  them- 
selves because  there  the  law  presumes  an  injury  to  charac- 
ter which  of  itself  will  sustain  an  action,  and  proof  of 
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mental  or  physical  suffering  is  presented  as  an  element  of 
additional  or  special  damages  accompanying  or  resulting 
from  the  injury  to  character  thus  presumed. 

Expressions  are  to  be  found  in  some  of  the  decisions  of 
this  court  which  might  seem  to  suggest  the  conclusion  that 
proof  of  such  suffering  is  allowed  only  as  a  basis  for  pu- 
nitive and  not  as  a  basis  for  compensatory  damages. 
Brooks  V.  Harison,  91  N.  Y.  83,  91 ;  Warner  v.  Press  Pub. 
Co.,  132  N.  Y.  181.  But  if  these  or  other  cases  left  any 
doubt  of  the  right  of  a  plaintiff  in  an  action  for  the  utter- 
ance of  defamatory  words  actionable  per  se  to  recover 
compensatory  damages  for  mental  distress,  this  doubt  was 
dispelled  and  such  right  fully  established  by  the  case 
of  Van  Ingen  v.  Star  Co.,  1  App.  Div.  429;  37  Supp.  114; 
aff'd  157  N.  Y.  695,  on  the  opinion  of  Mr.  Justice  Ingra- 
HAM  in  the  Appellate  Division.  While  the  opinion  touches 
briefly  on  this  question  of  the  right  thus  to  recover  in  such 
a  case  for  mental  sufferings,  the  printed  record  shows  that 
the  question  was  fairly  and  plainly  involved  and  presented 
and  that  the  decision  must  be  regarded  as  an  adjudication 
of  this  question.  See  also,  as  supporting  such  conclusion : 
Aaron  v.  Ward,  203  N.  Y.  351,  354;  Ransom  v.  N.  Y.  & 
Erie  R.  R.  Co.,  15  N.  Y.  415, 420;  Burt  v.  McBain,  29  Mich. 
260;  Markham  v.  Russell,  12  Allen,  573,  575;  Smft  v, 
Dickerman,  31  Conn.  285;  Childers  v.  San  Jose  Mercury  P. 
&  P.  Co.,  105  Cal.  284,  289;  Lehrer  v.  Elmore,  100  Ky.  56, 
60;  Finger  v.  Pollack,  188  Mass.  208;  Adams  v.  Smith,  58 
lU.  417,  421. 

While  the  fm-ther  proposition  does  not  appear  to  have 
been  specifically  decided  in  this  State,  I  have  no  doubt 
that  a  plaintiff  being  entitled  to  recover  compensatory 
damages  for  mental  distress  resulting  from  the  publica- 
tion of  defamatory  words  actionable  in  themselves  may 
likewise  recover  for  physical  sufferings  brought  about  by  or 
attending  such  mental  distress.  It  is  true  that  the  physical 
sufferings  as  in  this  case  may  be  removed  one  step  further 
from  the  wrong  than  the  mental  disturbance  which  gives 
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rise  to  them,  but  this  fact  of  itself  does  not  prevent  a 
recovery  provided  these  damages  otherwise  come  within 
the  rules  applicable  to  such  a  subject. 

The  general  rule  in  torts  applied  to  such  actions  as  those 
of  n^Ugence  is  that  a  wrongdoer  is  responsible  for  the 
natural  and  proximate  consequences  of  his  conduct,  and 
what  are  such  consequences  must  be  generally  left  for  the 
determination  of  the  jury.  Ehrgott  v.  Mayor,  etc.,  of  N.  F., 
96  N.  Y.  264,  282;  Milwaukee  &  St.  P.  Ry.  Co.  v.  KeUogg, 
94  U.  S.  469.  The  essential  requirements  in  such  cases  are 
that  the  damages  shall  be  directly  traceable  to  the  wrong- 
ful act  and  not  the  consequence  of  some  intervening  outside 
cause  and  that  they  shall  be  the  natural  result  thereof. 
Under  this  rule  it  has  been  held  in  this  State,  as  in  others, 
that  in  an  action  for  negligence  a  plaintiff  may  not  recover 
for  physical  sufferings,  as  a  miscarriage,  resulting  purely 
from  fright  where  there  was  no  physical  injury;  that  to 
allow  a  recovery  in  such  a  case  would  be  to  recognize 
damages  which  were  not  natural  and  ordinary.  Mitchell  v. 
Rochester  Ry.  Co.,  151  N.  Y.  107,  110;  Hack  v.  Dady,  134 
App.  Div.  253;  118  Supp.  906.  While  there  can  be  no 
question  imder  the  admitted  allegations  of  the  complaint 
that  the  wife's  sickness  in  this  case  was  directly  connected 
with  defendant's  wrongful  act  by  an  unbroken  chain  of 
cause  and  effect,  it  is  urged  imder  decisions  of  the  class  last 
referred  to  that  such  physical  sufferings  resulting  from 
mental  distress  are  too  remote  and  unusual  to  become  a 
subject  for  compensation. 

I  think  the  rule  of  the  cases  referred  to  is  not  here  appli- 
cable for  two  reasons.  In  the  first  place  it  might  well  be 
said  that  substantial  physical  sufferings  resulting  from 
mere  mental  action  are  not  a  natural  result  of  n^Ugent 
conduct  which  generally  makes  itself  felt  by  inflicting  some 
actual  and  direct  physical  injury.  In  the  case  of  such  a 
wrong  as  that  of  hbel  and  slander,  however,  the  natural 
and  immediate  effect  in  the  line  of  results  we  are  now 
discussing  must  be  on  the  mind  and  not  on  the  body  and. 
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theref(»^,  such  mental  disturbance  and  its  consequences 
even  in  the  shape  of  resulting  sickness  are  fairly  to  be 
apprehended. 

But  in  the  second  place,  I  think  the  rule  must  be  re- 
garded as  well  recognized  that  in  an  action  brought  for 
the  redress  of  a  wrong  intentionally,  willfully  and  mali- 
ciously committed,  the  wrongdoer  will  be  held  responsible 
for  the  injuries  which  he  has  directly  caused  even  though 
they  lie  beyond  the  limit  of  natural  and  apprehended 
results  as  established  in  cases  where  the  injury  was  unin- 
tentional. Eten  V.  Luyster,  60  N-  Y.  252,  260;  Williams  v. 
Underhill,  63  App.  Div.  223, 226;  71  Supp.  291;  Putnam  v. 
Broadway  &  Seventh  Ave.  R.  R.  Co.,  55  N.  Y.  108,  119; 
Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  475; 
Spade  V.  Lynn  &  B.  R.  R.  Co.,  168  Mass.  285,  295;  Lehrer 
V.  Elmore,  100  Ky.  66,  60;  Meagher  y.  DriscoU,  99  Mass. 
281;  Swift  V.  Dickerrnan,  31  Conn.  285. 

In  Spade  v.  Lynn  &  B.  R.  R.  Co.  (supra),  the  court, 
aftar  affirming  the  rule  that  in  an  action  for  negligence 
there  could  be  no  recovery  for  physical  sufferings  resulting 
from  mere  fright  and  mental  disturbance,  said:  '^It  is 
hardly  necessary  to  add  that  this  decision  does  not  reach 
those  classes  of  action  where  an  intention  to  cause  mental 
distress  or  to  hurt  the  feelings  is  shown  or  is  reasonably  to 
be  inferred,  as  for  example  in  cases  of  *  *  *  slander." 

In  Burt  V.  McBain  (supra),  which  was  an  action  to 
recover  damages  for  the  utterance  of  words  similar  to 
those  alleged  in  this  case  and  like  the  latter  made  action- 
able per  se  by  statute,  it  was  held  that  injury  to  mind  and 
health  were  such  natural  results  of  such  an  utterance  that 
they  might  be  shown  as  an  element  of  damages  without 
even  a  special  declaration  thereof. 

In  Svoift  V.  Dickerrnan  (supra)  it  was  held  that  a  plaintiff 
might  recover  damages  for  physical  sufferings  caused  by 
the  utterance  of  words  actionable  per  se. 

In  the  TerwiUiger  and  Wilson  cases,  already  quoted 
from,  it  is  fairly  to  be  inferred  from  the  pains  with  which 
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those  decisions  were  limited  to  cases  of  words  not  action- 
able per  86  that  a  different  rule  would  apply  and  a  recovery' 
be  allowed  for  phjrsical  sufferings  and  mental  distress 
resulting  from  the  defamatory  utterance  of  words  action- 
able in  themselves. 

In  the  foregoing  discussion,  of  course,  there  have  not 
been  overlooked  the  case  of  Butler  v.  Hohoken,  P.  &  P.  Co., 
73  N.  J.  Law,  45,  in  which  the  conclusion  is  reached  that 
such  damages  as  are  here  asked  for  may  not  be  recovered, 
or  the  expressions  of  similar  views  by  some  textwriters, 
and  which  so  far  as  they  are  based  on  any  direct  authority 
rest  on  the  Butler  case. 

The  Butler  case  cites  no  direct  authority  for  the  decision 
there  made.  It  cites  the  Van  Ingen  case,  referred  to 
herein,  as  authority  for  the  proposition  that  in  New  York 
only  punitive  and  not  compensatory  damages  may  be 
allowed  for  mental  sufferings  in  case  of  defamatory  words 
actionable  per  se,  and  it  relies  on  the  entire  absence  of  any 
precedent  for  the  allowance  of  damages  for  physical  suffer- 
ings m  cases  of  defamatory  words  actionable  per  se,  and 
reaches  the  conclusion  that  such  damages  are  too  remote 
to  be  allowed. 

As  I  have  shown,  the  Van  Ingen  case  expressly  holds 
that  compensatory  damages  may  be  allowed  in  the  cases 
stated  for  mental  sufferings,  and  I  have  called  attention  to 
authorities  directly  holding  that  damages  for  physical 
sufferings  may  be  allowed  in  cases  of  defamatory  words 
actionable  per  se,  and  to  other  authorities  holding  that  a 
more  liberal  rule  in  the  allowance  of  damages  prevails 
where  the  injurious  wrong  complamed  of  has  been  the  re- 
sult of  willful,  malicious  intent,  than  where  it  has  been  the 
result  of  mere  imintentional  negligence.  If  I  have  correctly 
analyzed  these  authorities  and  the  principles  affirmed  by 
them,  they  destroy  the  basis  for  the  conclusions  which 
were  reached  in  the  Butler  case  and  the  force  of  that 
decision  as  an  authority  in  this  case. 

Reaching  the  conclusion  as  I,  therefore,  do,  that  the 
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wife  might  have  recovered  damages  for  the  mental  distress 
and  physical  sufferings  caused  by  the  publication  of  de- 
fendant's libel,  it  follows  that  plaintiff,  as  her  husband,  may 
maintain  this  action  for  loss  of  society  and  services.  He 
had  a  right  to.  these.  The  services  were  presumably  of  pe- 
cuniary value  to  him  and  any  wrong  by  which  he  was  de- 
prived thereof  was  a  wrong  done  to  his  rights  and  interests 
for  which  he  may  recover  damages.  Cregin  v.  Brooklyn 
Crosstown  R.  R.  Co.,  75  N.  Y.  192;  Reynolds  v.  Robinson,  64 
N.  Y.  689;  Wilson  v.  GoU,  cited  supra;  Olmsted  v.  Brown, 
12  Barb.  657. 

In  the  Wilson  case  it  was  assumed  that  the  right  of  a 
husband  to  recover  in  such  a  case  as  this  was  tested  by  the 
right  of  a  wife  to  recover  the  damages  accruing  to  her 
personaUy  for  the  mjuries  which  caused  the  loss  of  services 
to  her  husband.  In  the  Olmstead  case  the  general  principle 
was  affirmed  that  a  husband  might  recover  for  loss  of 
services  resulting  from  sickness  of  the  wife  caused  by 
slander,  recovery  there  being  refused  on  other  grounds. 
That  seems  to  be  the  logical  and  reasonable  rule.  If  the 
defendant  was  guilty  of  wrongful  conduct  which  made  it 
liable  to  the  wife  for  personal  sufferings,  it  also  should  be 
liable  to  the  plaintiff  for  the  loss  of  his  wife's  services 
casued  by  the  same  act. 

In  accordance  with  these  views  I  recommend  that  the 
judgment  appealed  from  be  aflSrmed,  with  costs,  and  the 
question  certified  to  us  answered  in  the  aflSrmative. 

CuLLBN,  Ch.  J.,  Haight,  Vann,  Chase  and  Collin,  JJ., 
concur;  Willard  Bartleit,  J.,  not  sitting. 
Judgment  affirmed. 
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Form  No.  U 

Complaint;  Libel;  Action  by  Husband  for  Loss  of  Wife's  Serdces 
due  to  Sickness  Resulting  from  Mental  Distress  Caused  by  Wn- 
fttl  and  Malicious  Publication  of  Words  lib^ous  Per  Se  ^ 

Supreme  Court,  County  of  New  York. 

George  E.  Garrison, 

Plaintiflf, 
against 
Sun    Printing    and    Publishing 
Association, 

Defendant. 

The  plaintiflf  above  named,  by  Herbert  H.  Gibbs, 
attorney,  complaining  of  the  defendant  herein  alleges: 

FOR  A  FIRST  CAUSE  OF  ACTION 

I.  That  at  all  the  times  hereinafter  mentioned  plaintiflT 
was  a  resident  and  householder  of  the  City  of  Newark 
in  the  State  of  New  Jersey. 

II.  Upon  information  and  belief,  that  defendant  at  aJl 
the  times  hereinafter  mentioned  was  and  still  is  a  cor- 
poration organized  and  existing  imder  the  laws  of  the 
State  of  New  York  and  then  was  and  now  is  the  publisher 
of  a  daily  newspaper  in  the  Borough  of  Manhattan, 
City  of  New  York,  State  of  New  York,  called  "The  Sun,'' 
which  was  then  and  is  now  widely  read  and  known  and 
was  then  and  is  now  widely  cu-culated  by  mail  and  other- 
wise throughout  the  said  City  of  Newark  and  State  of 

*  From  Garrison  v.  Sun  Printing  and  Pvblishing  Asa'n,  207  N.  Y.  1 ; 
aff'g  150  App.  Div.  689;  135  Supp.  721;  aff'g  74  Misc.  622;  134  Supp. 
670.  See  ante,  page  267.  The  same  case  was  before  the  Appellate 
Division  on  a  motion  to  compel  the  plaintiff  to  separately  state  and 
nmnber  the  causes  of  action,  which  motion  was  granted  by  the  Appel- 
late Division.  See  144  App.  Div.  428;  129  Supp.  448. 


Garrison  v.  Sun  Printing  &  Pub.  Ass'n      277 

Complaint 

9 ^ _ 

New  Jersey  and  throughout  said  City  of  New  York  and 
State  of  New  York  and  elsewhere  in  the  United  States  of 
America.  -- 

HI,  That  on  or  about  the  22d  day  of  November,  in 
the  year  One  thousand  nine  himdred  and  eight  at  the  said 
City  of  New  York,  defendant,  contriving  and  wickedly 
and  maliciously  intending  to  injure  plaintiff  did  falsely, 
wickedly  and  maliciously,  intentionally  and  willfully  print, 
publish  and  widely  circulate  and  did  cause  to  be  printed, 
published  and  widely  circulated  in  and  about  the  said 
City  of  Newark  and  State  of  New  Jersey,  and  in  and 
about  the  said  City  of  New  York  and  State  of  New  York 
and  dsewhere  the  following  false,  scandalous  and  defama- 
tory article  of  and  concerning  plaintiff  and  plaintiff's 
marital  relations  in  defendant's  aforesaid  newspaper,  called 
"The  Sun,"  to  wit: 

The  words  in  headlines, — 

"ARCHER  CAUGHT  IN  SEATTLE 


"NEWARK  BROKER  ACCUSED  OF  $47,000  FORGERIES 


"Hunted  Since  1902  as  Far  as  South  Africa — ^Working  in 
Seattle  as  C.  Archie  Carter — ^Woman  Disappeared  When  He 
Did — Says  He  Is  Innocent." 

and  the  words: 

"Word  was  received  in  Newark  yesterday  of  the  arrest  at 
Seattle,  Wash.,  of  Elliot  A.  Archer,  wanted  in  Newark  to  answer 
ten  indictments  for  forgeries.  He  is  charged  with  defrauding 
the  Manufacturers'  National  Bank  and  the  National  Newark 
Banking  Company  of  $47,000  on  bogus  receipts  for  grain  ship- 
ments. He  disappeared  from  Newark  on  August  22,  1902,  and 
a  search  that  extended  as  far  as  Cape  Town,  Africa,  has  been 
made  for  him. 

''Archer  is  alleged  to  have  conducted  his  forgeries  in  much 
the  same  manner  as  the  Chicago  swindler,  Tan  Ylissingen,  by 
means  of  a  glass  plate  and  an  electric  light  for  tracings. 
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''At  the  time  of  Archer's  disappearance  Mrs.  George  E.  Gar- 
rison [meaning  plaintiff's  wife]  of  426  Summer  Avenue,  also 
disappeared.  Later  she  wrote  to  her  husband  [meaning  plain- 
tiff] from  Denver  that  she  had  been  deserted  and  begged  for- 
giveness. Garrison  [meaning  plaintiff]  sent  her  money  and  she 
returned  to  the  East.  She  [meaning  plaintifif's  wife]  disappeared 
a  second  time  and  later  was  heard  from  as  being  with  Archer 
on  the  Pacific  Coast. 

"In  Newark  Archer  was  a  member  of  the  North  End  Club. 
His  wife  and  two  children  live  at  124  Lincoln  Avenue,  Newark. 

"Seattle,  Wash.,  Nov.  21. — ^Archer  has  been  living  with  a 
woman  (meaning  plaintiff's  wife)  whom  he  calls  his  wife  snce  he 
came  to  this  city.  He  was  not  locked  up  at  the  city  prison,  but 
was  taken  direct  to  the  county  jail.  His  arrest  followed  the 
receipt  of  the  following  tel^ram  from  Newark: 

" '  Arrest  Elliot  A.  Archer,  employed  by  the  TacomA  Ught 
&  Power  Company  of  Seattle.  Ten  indictments  for  forgeries 
aggregating  $70,000.  Description:  44  years,  5  feet,  10  inches, 
190  pounds,  well  built,  black  brown  hair,  bald  on  top,  brown 
stubborn  moustache,  if  wearing  one;  gra3rish  brown  eyes;  speaks 
with  a  lisp;  rapid  talker.  Our  circular  sent  you  November, 
1904,  bears  photograph  of  Archer,  who  may  now  use  assumed 
name. 

"  'W.  A.  Cabboll, 
Captain  of  Detectives.' " 


(( (i 


IV.  That  by  the  words  above  quoted^  which  were 
printed,  published  and  widely  circulated  by  defendant 
as  aforesaid,  defendant  meant  and  intended  to  mean  that 
plaintiff  was  the  husband  of  an  unchaste  woman,  namely. 
Rose  G.  Garrison,  who  was  living  in  adultery  with  said 
Archer,  and  that  said  words  were  so  imderstood  by  the 
readers  of  defendant's  said  newspaper. 

V.  On  information  and  belief,  that  by  the  law  of  the 
State  of  New  York,  and  by  the  law  of  the  State  of  New 
Jersey,  and  by  the  law  of  the  State  of  California,  and  by 
the  law  of  the  State  of  Colorado,  and  by  the  law  of  the 
State  of  Washington,  the  conmaission  of  acts  of  adultery 
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does  now  and  at  the  times  mentioned  in  said  publication 
did  constitute  a  crime,  and  that  by  the  words  above 
quoted,  which  were  printed,  published  and  widely  circu- 
lated by  defendant,  as  aforesaid,  defendant  meant  and  in- 
tended to  mean,  that  plaintiff  was  the  husband  of  a  woman 
who  had  committed  the  crime  of  adultery  in  said  States  of 
New  York,  New  Jersey,  California,  Colorado,  Washing- 
ton and  elsewhere,  and  that  said  words  of  defendant  were 
so  understood  by  the  readers  of  defendant's  said  newspaper. 

VI.  That  the  article  hereinbefore  set  forth  was  printed, 
published  and  widely  circulated  as  aforesaid  in  the  Sun- 
day edition  of  the  said  ''The  Sun''  which,  as  plaintiff 
alleges  upon  information  and  belief,  then  had  a  circulation 
of  about  fifty  thousand  (50,000)  copies. 

VII.  Upon  information  and  belief,  that  defendant, 
its  servants  and  agents,  wrongfully,  negligently  and  care- 
lessly failed  and  omitted  to  make  investigation  as  to  the 
truth  of  the  said  article,  in  so  far  as  the  same  concerned 
plaintiff  and  plaintiff's  marital  relations,  prior  to  the  print- 
ing, publication  and  circxilation  thereof,  and  that  said  ar- 
ticle was  false,  scandalous,  and  defamatory  of  plaintiff  and 
was  known  to  the  defendant,  its  servants  and  agents,  so  to 
be,  and  was  printed,  published  and  circulated  by  defendant 
as  aforesaid  unlawfully  and  in  wanton  and  reckless  disre- 
gard of  plaintiff's  rights. 

VIII.  That  by  reason  of  the  aforesaid  printing,  publica- 
tion and  wide  circulation  of  said  article,  plaintiff  has  been 
brought  into  public  scorn,  scandal,  infamy,  contempt 
and  obloquy  and  has  been  held  up  as  an  object  of  scorn, 
shame,  contempt  and  obloquy  among  the  neighbors, 
friends,  associates  and  acquaintances  of  plaintiff  and  of 
his  said  wife  and  among  all  good  and  worthy  persons  and 
citizens,  as  the  patient,  long  suffering,  forgiving  and  con- 
senting husband  of  a  bad,  unfaithful  and  adulterous 
woman;  and  the  neighbors,  friends,  associates  and  ac- 
quaintances of  plaintiff  and  of  plaintiff's  said  wife  and  other 
persons  as  well,  to  whom  the  happiness  and  comfort  of 
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plaintiflF  in  his  said  wife's  society  and  companionship  and 
the  goodness,  faithfidness  and  chastity  of  plaintiff's  said 
wife  were  unknown,  have  been  caused  to  suspect  and  be- 
lieve and  to  still  suspect  and  believe,  of  and  concerning 
plaintiff,  that  he  was  the  shameless,  contemptible  and 
cowardly  husband  of  a  bad  and  unfaithful  woman  who  had 
eloped  with  one  Elliot  A.  Archer,  and  had  been  the 
intimate  associate  of  said  Archer,  and  had  had  improper 
and  questionable  relations  with  said  Archer,  and  had  been 
guilty  of  adultery  and  of  lewd  and  lascivious  conduct  with 
said  Archer  and  had  passed  herself  off  upon  the  public 
as  the  wife  of  said  Archer,  described  in  said  articles  as 
a  forger,  a  thief  and  a  fugitive  from  justice,  and  to  suspect 
and  believe  and  to  stUl  suspect  and  beUeve  that  plamtiff 
was  the  husband  of  a  woman  who  was  subject  to  the  pains 
and  penalties  of  the  laws  of  the  State  of  New  Jersey  and 
of  other  States,  against  persons  guilty  of  such  offenses; 
and  plaintiff  has  been  and  still  is  shunned  and  avoided 
by  his  neighbors,  friends,  associates  and  acquaintances 
and  by  good  and  worthy  persons  and  citizens,  who  have 
refused  and  do  stm  refuse  to  have  any  friendship,  trans- 
action or  business  dealing  with  plaintiff  as  they  were  be- 
fore used  and  accustomed  to  have,  and  otherwise  would 
have  had,  whereby  plaintiff  has  been  and  still  is  greatly 
injured  in  his  good  name,  fame  and  credit  and  plaintiff 
has  been  deprived  of  tenants  of  his  house  at  No.  436 
Summer  Avenue,  in  said  City  of  Newark,  and  has  lost 
the  rent  of  apartments  in  said  house  for  several  months 
and  sundry  persons  refused  to  become  tenants  of  plaintiff's 
said  house. 

IX.  That  by  reason  of  the  premises  and  of  the  afore- 
said wrongful,  unlawful  and  malicious  act  of  the  defendant 
in  printing,  publishing  and  circulating  the  aforesaid  false, 
scandalous,  malicious  and  defamatory  libel  of  and  con- 
cerning plaintiff  and  plaintiff's  marital  relations,  plaintiff 
has  been  greatly  injured,  to  his  damage  in  the  sum  of 
Ten  thousand  dollars  ($10,000). 
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FOB  A  SECOND  CAUSE  OF  ACTION 

X.  That  at  all  the  tunes  heremafter  mentioned  and 
prior  thereto,  plaintiff's  wife  Rose  G.  Garrison,  who  at 
all  such  times  resided  and  does  now  reside  vsith  plaintiff 
her  husband,  at  the  City  of  Newark,  County  of  Essex 
and  State  of  New  Jersey,  and  that  at  such  times  plaintiff 
was  a  householder  at  said  City  of  Newark  and  at  all 
the  times  herein  mentioned  supported  and  provided  for 
his  said  wife. 

XI.  That  prior  to  the  times  hereinafter  mentioned, 
plaintiff's  said  wife  was  in  good  health  and  was  capable 
of  performing  and  did  actually  perform  all  the  duties  of 
housekeeper  in  plaintiff's  dwelling  for  plaintiff,  her  said 
husband,  and  in  the  care  and  management  of  plaintiff's 
household. 

XII.  Upon  information  and  belief,  that  defendant 
at  all  the  times  hereinafter  mentioned  was  and  still  is  a 
corporation  organized  and  existing  imder  the  laws  of 
the  State  of  New  York  and  then  was  and  is  now  the 
publisher  of  a  daily  newspaper  in  the  Borough  of  Man- 
hattan, City  of  New  York,  State  of  New  York,  called 
"The  Stm,"  which  was  then  and  is  now  widely  read  and 
known  and  was  then  and  is  now  widely  circulated  by  mail 
and  otherwise  throughout  the  said  City  of  Newark  and 
State  of  New  Jersey  and  throughout  said  City  of  New 
York  and  State  of  New  York  and  elsewhere  in  the  United 
States  of  America. 

XIII.  That  on  or  about  the  22d  day  of  November, 
in  the  year  One  thousand  nine  hundred  and  eight  at  the 
said  City  of  New  York,  defendant,  contriving  and  wick- 
edly and  maliciously  intending  to  injure  plaintiff  did 
falsely,  wickedly  and  maliciously,  intentionally  and  will- 
fully print,  publish  and  widely  circulate  and  did  cause  to 
be  printed,  published  and  widely  circulated  in  and  about 
the  said  City  of  Newark  and  State  of  New  Jersey,  and  in 
and  about  the  said  City  of  New  York,  and  State  of  New 
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York  aiid  elsewhere  the  following  false,  scandalous  and 
defamatory  article  of  and  concerning  plaintiff's  said  wife 
in  defendant's  aforesaid  newspaper,  called  "The  Sun," 
to  wit: 
The  words  in  headlines: 

"ARCHER  CAUGHT  IN  SEATTLE 


"NEWARK  BROKER  ACCUSED  OF  $47,000  FORGERIES 


"Hunted  Since  1902  as  Far  as  South  Africa— Working  in 
Seattle  as  C.  Archie  Carter — ^Woman  Disappeared  When  He 
Did — Says  He  Is  Innocent." 


and  the  words: 

"Word  was  received  in  Newark  yesterday  of  the  arrest  at 
Seattle,  Wash.,  of  EHliot  A.  Archer,  wanted  in  Newark  to  answer 
ten  indictments  for  forgeries.  He  is  charged  with  defrauding 
the  Manufacturers'  National  Bank  and  the  National  Newark 
Banking  Company  of  $47,000  on  bogus  receipts  for  grain  ship- 
ments. He  disappeared  from  Newark  on  August  22, 1902,  and  a 
search  that  extended  as  far  as  Cape  Town,  Africa,  has  been  made 
for  him. 

'^Archer  is  alleged  to  have  conducted  his  forgeries  in  much 
the  same  manner  as  the  Chicago  swindler,  Van  Vlissmgen,  by 
means  of  a  glass  plate  and  an  electric  light  for  tracings. 
*********** 

"At  the  time  of  Archer's  disappearance  Mrs.  George  E.  Gar- 
rison [meaning  plaintiff's  wife]  of  426  Summer  Avenue  also  dis- 
appeared. Later  she  wrote  to  her  husband  [meaning  plaintifi] 
from  Denver  that  she  had  been  deserted  and  b^ged  foripve- 
ness.  Garrison  [meaning  plaintiff]  sent  her  money  and  she 
retmned  to  the  East.  She  [meaning  plaintiff's  wife]  disappeared 
a  second  time  and  later  was  heard  from  as  being  with  Archer  on 
the  Pacific  Coast. 


"  In  Newark  Archer  was  a  member  of  the  North  End  Club. 
His  wife  and  two  children  live  at  124  Lincoln  Avenue,  Newark. 
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"Seattle,  Wash.,  Nov.  21. — ^Archer  has  been  living  with  a 
woman  [meaniAg  plaintiff's  wife]  whom  he  calls  his  wife  since 
be  came  to  this  City:  He  was  not  locked  up  at  the  city  prison, 
but  was  taken  direct  to  the  county  jail.  His  arrest  followed  the 
receipt  of  the  following  telegram  from  Newark: 

"  'Arrest  Elliot  A.  Archer,  employed  by  the  Tacoma  light  & 
Power  Company  of  Seattle.  Ten  indictments  for  forgeries  ag- 
gregating $70,000.  Description:  44  years,  5  feet,  10  inches, 
190  pounds,  well  built,  black  brown  hair,  bald  on  top,  brown 
stubborn  mustache,  if  wearing  one;  grayish  brown  eyes;  speaks 
with  a  lisp;  rapid  talker.  Our  circular  sent  you  November,  1904, 
bears^the  photograph  of  Archer,  who  may  now  use  assumed  name. 

"  'W.  A.  Carroll, 
"  'Captain  of  Detectives.'  " 

XIV.  That  by  the  words  above  quoted,  which  were 
printed,  published  and  widely  circulated  by  defendant 
as  aforesaid,  defendant  meant  and  intended  to  mean 
that  plaintiff's  wife  was  and  had  been  imchaste,  and  meant 
to  and  did  charge  plaintiff's  wife  with  living  in  adultery 
with  said  Archer,  and  was  so  understood  by  the  readers 
of  defendant's  said  newspaper. 

XV.  On  information  and  belief  that  by  the  law  of  the 
State  of  New  York,  and  by  the  law  of  the  State  of  New 
Jersey,  and  by  the  law  of  the  State  of  Colorado,  and  by 
the  law  of  the  State  of  Washington,  the  commission  of 
acts  of  adultery,  constitute  a  crime,  and  that  by  the  words 
above  quoted,  which  were  printed,  published  and  widely 
circulated  by  defendant  as  aforesaid,  defendant  meant 
and  intended  to  mean  that  plaintiff's  wife  had  committed 
the  crime  of  adultery  in  the  States  of  New  York,  New 
Jersey,  Colorado,  Washington  and  elsewhere,  and  was  so 
understood  by  the  readers  of  defendant's  said  newspaper. 

XVL  That  the  article  hereinabove  set  forth  was  printed, 
published  and  widely  circulated  as  aforesaid  in  the  Sunday 
edition  of  the  said  "The  Sim"  which,  as  plaintiff  alleges 
upon  information  and  belief,  then  had  a  circulation  about 
fifty  thousand  (50,000)  copies. 
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XVII.  Upon  information  and  belief,  that  defendant, 
its  servants  and  agents,  wrongfully,  negligently  and  care- 
lessly failed  and  omitted  to  make  investigation  as  to  the 
truth  of  the  said  article,  in  so  far  as  the  same  concerned 
plaintiff's  said  wife,  prior  to  the  printing,  publication  and 
circulation  thereof,  and  that  said  article  concerning  plain- 
tiff's said  wife  was  false,  scandalous,  malicious  and  de- 
famatory of  plaintiff's  said  wife  and  was  known  to  the 
defendant,  its  servants  and  agents,  so  to  be,  and  was 
printed,  published  and  circulated  by  d^endant  as  afore- 
said unlawfully  and  in  wanton  and  reckless  disregard  of 
plaintiff's  marital  rights. 

XVIII.  That  by  reason  of  the  aforesaid  printing,  pub- 
lication and  wide  circulation  of  said  article  plaintiff's  said 
wife  was  shocked  and  distressed  and  became  and  now  i3 
ill  and  sick  and  was  and  is  now  physically  and  mentally 
disordered  and  distressed  and  for  a  long  time  was  wholly 
unable  to  perform  her  duties  as  plaintiff's  housek^per 
and  as  plaintiff's  wife  and  is  not  now,  and,  as  plaiatifif 
alleges  upon  information  and  belief,  will  not  for  a  long 
time  to  come  be  as  well,  strong  and  able  to  perform  her 
said  duties  as  before  the  printing,  publication  and  circu- 
lation of  said  false,  scandalous,  malicious  and  defamatory 
article,  and  plaintiff  has  been  deprived  of  the  services  of 
his  said  wife  and  his  comfort  and  happiness  in  her  society 
and  companionship  have  been  impaired,  and,  as  plaintiff 
alleges  upon  information  and  belief,  such  deprivation  and 
impairment  will  necessarily  continue  for  a  long  time  to 
come,  and  plaintiff  was  necessarily  obliged  to  and  did 
employ  medical  aid  and  attendance  in  and  about  the  care 
and  attempted  cure  of  his  said  wife,  and  was  obliged  to 
and  did  incur,  pay,  lay  out  and  expend  large  sums  of 
money  therefor  and  for  medicines,  and  as  plaintiff  alleges 
upon  information  and  belief,  he  will  hereafter  necessarily 
be  obliged  to  incur  and  expend  other  large  sums  therefor, 
and  plaintiff  was  necessarily  obliged  to  and  did  give  up 
housekeeping  to  live  at  a  hotel  and  in  boarding  houses,  and 
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was  obliged  to  and  did  for  a  time  give  up  his  vocation  in 
order  to  devote  himself  to  the  care  and  attempted  cure  of 
his  8£ud  wife^  to  his  further  loss  and  damage. 

XIX.  That  by  reason  of  the  premises  in  this,  plaintiff's 
second  cause  of  action,  set  forth,  and  by  reason  of  the 
aforesaid  wrongful,  unlawful  and  malicious  acts  of  the 
defendant  in  printing,  publishing  and  circulating  the 
aforesaid  false,  scandalous,  malicious  and  defamatory 
libel  of  and  concerning  plaintiff's  said  wife,  plaintiff  had 
been  further  damaged  in  the  sum  of  Five  thousand 
dollars  ($5,000). 

Wherefore  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  Fifteen  Thousand  dollars 
($15,000),  together  with  the  costs  and  disbursements  of 
this  action. 

Herbert  H.  Gibbs, 
Attorneys  for  Plaintiff, 
Office  &  P.  0.  Address, 
76  William  Street, 
Borough  of  Manhattan, 
City  of  New  York,  N.  Y. 
[V€rifi4Xitian.] 

Anton  V.  Schweitzeb,  Plaintiff,  v.  The  Hamburg- 
Amerikanische  Packetfahrt-Actien  Gbsellschaft 
(otherwise  Hambubg- American  Line),  Defendant.^ 

(Supreme  Court,  Kings  County  Trial  Term,  December,  1912) 

Conflict  of  laws;  enforcement  by  New  York  courts  of  German 
Workmen's  Compensation  Act  when  German  subject,  on  Ger- 
man  vewel,  employed  for  round  trip,  is  injured  wliile  ship  is  in 
New  York  harbor 

1.  Where  the  plaintiff,  a  Gerroan  subject,  was  employed  by  the 
defendant,  a  German  corporation,  for  a  voyage  from  Ham- 


1  For  answer  from  this  case  see  post,  page  200.    See  also  note  pod^ 
page  291. 
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burg,  Germany,  to  New  York  and  return,  and  it  appeared  that 
under  the  German  Workmen's  Compensation  Act  that  both 
employer  and  employ^  were  bound  by  the  tenns  of  that  Act 
as  a  condition  of  entering  into  the  contract  of  emplo3rment: 
Held,  that  where  an  accident  occurred  to  the  employfi  while 
the  ship  was  in  New  York  Harbor.that  his  exclusive  remedy 
was  under  the  German  Workmen's  C!ompensation  Act,  which 
was  pleaded  in  the  answer  and  proved  at  the  trial,  and  that  a 
verdict  in  favor  of  the  plaintiff  in  a  tort  action  for  personal 
injuries  on  the  ground  of  negligence  should  be  set  aside. 

The  plaintiff,  a  German  subject,  was  employed  by  the 
defendant,  a  German  corporation,  at  Hamburg,  Ger- 
many, on  one  of  the  defendant's  ships  for  the  voyage 
to  New  York  and  return.  While  the  ship  was  in  New 
York  Harbor  as  a  result  of  a  defect  in  the  windlass  the 
plaintiff  was  injured  and  secured  a  verdict  for  damages  on 
the  grotmd  of  the  defendant's  negligence.  The  defendant, 
for  a  complete  defense  and  bar  pleaded  and  proved  at  the 
trial  the  Workmen's  Compensation  Law  of  the  Empire 
of  Germany.  The  parties  agreed  upon  the  trial  that  the 
court  should  reserve  a  consideration  of  the  scope  and  effect 
of  the  German  Law  until  after  verdict  and  should  then 
dispose  of  it  as  a  question  at  law  if  the  plaintiff  prevailed 
before  the  jiuy. 

Charles  V.  Nellany  for  the  plaintiff. 

A.  Leonard  Brougham  for  the  defendant. 

Kapper,  J.: 

The  Appellate  Division  decision  herein  (149  App.  Div. 
900;  134  Supp.  812),  upon  the  appeal  from  the  order 
denying  the  defendant's  motion  to  compel  a  reply  to 
the  separate  defense  contained  in  its  answer,  that  the 
employe's  compensation  law  of  the  Empire  of  Germany 
was  a  bar  to  the  maintenance  of  this  action,  rules  that 
such  defense  should  be  replied  to.    This  decision  seems  to 
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me  to  hold,  in  effect,  that  the  law,  if  proved,  would  con- 
stitute a  complete  defense.  This  law  as  proved  upon  the 
trial  is  even  more  comprehensive  than  the  statement  of 
it  quoted  from  the  answer  by  Mr.  Justice  Burr  who  wrote 
for  the  Appellate  Division.  It  is  now  shown  not  alone 
that  the  law  provides  as  the  exclusive  remedy  for  an  em- 
ploy6  injured  either  through  his  master's  negligence  or 
the  hazards  of  the  service  a  resort  to  the  fimd  created  by 
the  sea  accident  insurance  law  of  Germany,  but,  further, 
that  such  fund  is  the  creation  of  mutual  contributions  of 
both  employer  and  employ^  imder  and  pursuant  to  such 
law,  and  that  it  is  only  imder  the  terms  of  the  law  that 
the  employ^  is  taken  into  and  permitted  to  enter  upon  the 
employer's  service.  If  it  is  ever  to  be  held  in  a  master 
and  servant  negligence  action  that  the  lex  loci  contractus 
which  is  foreign  to  the  formn  is  to  prevail,  notwithstand- 
ing the  action  is  ex  delicto  and  is  brought  in  the  fonun 
where  the  cause  of  action  arose,  this  seems  to  me  to  be 
that  case.  It  has  been  said  that  when  as  in  case  of  a 
carrier  and  passenger,  or  a  master  and  servant,  the  rela- 
tion between  the  wrongdoer  and  the  injured  person  had 
its  inception  in  a  contract,  there  is  a  difference  of  opinion 
as  to  whether  the  law  of  the  place  where  the  contract 
was  made,  or  that  of  the  place  where  the  injury  occurred, 
prevails.  2  Whart.  Confl.  Laws  (3d  ed.),  1103.  Whatever 
conflict  of  authority  there  may  be  upon  the  question,  it 
must  be  fairly  regarded  as  determined  in  New  York  that 
the  law  of  the  place  of  the  making  of  the  contract,  and  not 
the  law  of  the  forum,  governs.  This  was  held  in  a  case  of 
passenger  and  carrier  where  the  only  contract  was  the 
purchase  by  a  passenger  of  his  railroad  ticket  {Dyke  v. 
Erie  B.  Co.y  45  N.  Y.  113) ;  and  in  a  case  of  servant  against 
master,  where  the  cause  of  action  was  defended  upon 
the  ground  that  a  statute  of  Pennsylvania  which  made  the 
particular  act  of  negligence  in  question  that  of  a  fellow 
servant  and  nonactionable  was  a  complete  defense;  the 
court  there  holding  that  the  relationship  of  master  and 
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servant  was  contractual  and  that  as  Pennsylvania  was 
''the  place  of  the  contract"  its  law^  and  not  the  law  of  the 
forum,  controlled.  Voahefskey  v.  Hillside  Coal  &  Iron  Co.^ 
21  App.  Div,  168;  47  Supp.  386.  Wharton  {supra,  1105) 
sets  forth  a  like  view  in  the  statement  that  ''any  defense 
based  upon  the  express  terms  of  the  contract  is  governed  by 
the  lex  loci  contractus,  even  though  the  action  is  ex  ddidoy 
In  the  Dyke  case,  supra,  117,  the  court  says:  "It  cannot 
be  assumed  that  the  parties  intended  to  subject  the  con- 
tract to  the  laws  of  the  other  States,  or  that  their  rights 
and  liabilities  should  be  qualified  or  varied  by  any  di- 
versities that  might  exist  between  the  laws  of  those  States 
and  the  lex  loci  contractus.  *  ♦  *  Whether  the  actions 
are  regarded  as  actions  of  assiunpsit  upon  the  contracts, 
or  as  actions  upon  the  case  for  negligence,  the  rights  and 
liabilities  of  the  parties  must  be  judged  by  the  same 
standard.  The  form  of  the  action  concerns  the  remedy, 
but  does  not  a£fect  the  legal  obligations  of  the  parties.  In 
either  form  of  action  the  liability  of  the  defendants,  and 
the  rights  of  the  plaintiffs,  are  based  upon  the  contracts. 
The  defendant  owed  no  duty  to  the  plaintiffs,  except  in 
virtue  of  the  contracts  and  the  obligations  for  the  viola- 
tion and  breach  of  which,  an  action  may  be  brought  are 
only  coextensive  with  the  contracts  made."  The  Dyke 
case,  supra,  which,  as  we  have  seen,  was  an  action  for 
personal  injuries,  has  been  applied  or  approvingly  cited 
in  a  number  of  cases  in  our  State  in  suits  brought  to  re- 
cover against  a  carrier  for  loss  of  baggage  or  goods,  it 
being  held  that  the  relationship  was  contractual  and  the 
lex  hci  contractus  governed.  Curtis  v.  Delaware,  Lack.  <t 
W.  R.  R.  Co.,  74  N.  Y.  116,  120;  China  Mut.  Ins.  Co.  v. 
Force,  142  id.  90,  100;  Grand  v.  Livingston,  4  App.  Div. 
689,  594;  38  Supp.  490;  Valk  v.  Erie  R.  R.  Co.,  130  App. 
Div.  446, 449;  114  Supp.  964.  Unless,  therefore,  the  adop- 
tion, application  and  enforcement  of  the  German  law 
governing  the  plaintiff's  employment  would  be  contrary 
to  the  policy  and  fundamental  laws  of  the  State,  I  should 
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say  that  the  defense  ought  to  prevail.  The  case  of  Ives 
V.  South  Buffalo  R.  Co.,  201  N.  Y.  271,  is  suggested  as 
establishing  a  policy  upon  the  part  of  the  State  of  New 
York  against  the  enforcement  of  a  compulsory  workmen's 
compensation  act  exclusive  in  character  as  is  the  German 
law  in  the  case  at  bar.  But  that  case  did  not  so  hold,  for 
all  that  was  there  decided  was  that  where  the  legislature 
sought  to  impose  on  an  employer  engaged  in  a  lawful 
business  a  liability  for  injury  suffered  by  his  employ^ 
in  the  course  of  the  employment  and  due  to  no  fault 
or  negligence  whatever  upon  the  part  of  the  employer, 
such  an  attempted  law  was  a  taking  of  the  employer's 
property  without  due  process  of  law.  The  court  did  not 
for  a  moment  hold  that  it  was  not  competent  for  employer 
and  employ^  to  agree  to  a  compensation  scheme  in  lieu 
of  a  right  of  action  for  damages.  Nor  has  it  ever  been 
so  held,  so  far  as  I  know.  In  fact,  we  have  now  in  this 
State  an  act  whereby  employer  and  employ^  may  so 
contract  (Laws  of  1910,  chap.  352).  A  foreign  law  to 
which  both  employer  and  employ^,  engaged  in  inter- 
state and  foreign  commerce  and  transportation,  have  sub- 
scribed and  upon  the  basis  of  which  the  contract  of  em- 
ployment was  made  and  entered  into,  where  the  cars  or 
ships  of  the  employer  enter  our  State  and  in  or  upon  which 
while  within  our  borders  an  accident  occurs  to  the  em- 
ploy6  through  his  employer's  negligence,  particularly 
where  the  contract  of  employment  provides  for  a  fixed 
compensation  in  case  of  specified  injury  to  take  the  place 
of  a  right  of  action  at  law  and  which  is  lawful  both  in  the 
place  where  made  and  that  in  which  the  cause  of  action 
arose,  should  obtain  recognition  and  enforcement  here. 
To  hold  otherwise  works  not  for  benefit,  but  rather  injury 
to  our  interstate  and  foreign  commerce. 

In  Liverpool  &  Great  Western  Steam  Co.  v.  Phenix  Ins. 

Co.,  129  U.  S.  397,  Mr.  Justice  Gray  (p.  448)  quotes  from 

the  case  of  Peninsular  &  Oriental  Steam  Nav.  Co.  v. 

Shand,  3  Moore  P.  C.  (N.  S.)  272,  290,  as  follows:  "The 

19 
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general  rule  is  that  the  law  of  the  country  where  a  contract 
is  made  governs  as  to  the  nature,  ihe  obligation  and  the 
interpretation  of  it.  The  parties  to  a  contract  are  either 
the  subjects  of  the  power  there  ruling,  or  as  temporary 
residents  owe  it  a  temporary  allegiance;  in  either  case 
equally,  they  must  be  imderstood  to  submit  to  the  law 
there  prevailing,  and  to  agree  to  its  action  upon  their 
contract.  It  is,  of  course,  immaterial  that  such  agree- 
ment is  not  expressed  in  terms;  it  is  equally  an  agreement 
in  fact,  presumed  de  jure,  and  a  foreign  court  interpret- 
ing or  enforcing  it  on  any  contrary  rule  defeats  the  in- 
tention of  the  parties,  as  well  as  neglects  to  observe  the 
recognized  comity  of  nations." 

The  conclusion  is  reached  that  the  German  law  is  a  bar 
to  the  maintenance  of  this  action,  and  the  motion  to  set 
aside  the  verdict  and  for  a  new  trial  is  granted. 

Motion  granted 


Form  No.  24 


Answer  Sotting  up  German  Workmen's  Compensation  Act  as  a 
Defense  to  an  Action  for  Damages  for  Negligence  where  the 
Plaintiff  was  a  Seaman  on  a  German  Vessel  and  the  Accident 
took  Place  while  the  Vessel  was  in  New  York  ^ 

Supreme  Court,  Kings  County. 


No.  4. 


Anton  V.  Schweitzer, 

Plaintiff, 
against 
Hamburg  Amenkanische  Pack- 
etfahrt-Actien       Gesellschaft 
(otherwise  known  as  the  Ham- 
burg-American Line), 

Defendant. 

The  defendant  above  named,  for  its  answer  to  the 
tiiSf's  amended  complaint  herein : 

^From  Schweiizer  v.  Bamburg^Arnerican  Line,  arUe,  page  285;  7S 
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I.  Denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  contained 
in  Subdivision  V  of  said  amended  complaint. 

II.  Denies  on  information  and  belief  the  allegations 
contained  in  Subdivisions  II,  III  and  IV  of  said  amended 
complaint. 

III.  And  further  answering  said  amended  complaint 
and  for  a  first  defense  thereto,  the  defendant  alleges,  on 
information  and  belief,  that  in  and  about  the  months  of 
July  and  August  in  the  year  1906,  the  plamtiff  was  em- 
ployed as  a  member  of  the  crew  on  board  the  defendant's 
steamship  Pretoria  which  said  steamship  was  a  German 
seagoing  vessel  sailing  under  the  German  flag  from  the 
port  of  Hamburg  in  the  Empire  of  Germany  to  the  port 
of  New  York,  the  plaintiff  having  duly  entered  into  a 
contract  of  employment  as  a  member  of  said  steamship 

Misc.  448;  138  Supp.  944,  in  which  a  motion  was  granted  setting  aside 
a  verdict  for  the  plaintiff,  on  the  ground  that  the  parties  were  bound 
by  the  German  Workmen's  Compensation  Act  as  it  appeared  that  the 
plaintiff  was  a  German  subject  and  the  defendant  was  a  German 
corporation  at  the  time  the  contract  of  employment  was  entered  into. 

This  answer  was  before  the  Appellate  Division  in  149  App.  Div.  900; 
134  Supp.  812,  in  which  case  the  court  required  the  plaintiff  to  reply 
to  the  new  matter  in  the  answer  setting  up  the  foreign  statute. 

See  the  case  of  Albanese  v.  Stewart^  2  Bradbury's  Pl.  &  Pr.  Rep.  189, 
and  also  the  answer  interposed  in  that  case  id,,  p.  193.  In  the  last- 
mentioned  case  the  court  held  that  the  plaintiff  was  bound  by  the 
t^rms  o£  the  New  Jersey  Workmen's  Compensation  Act,  where  the 
injury  occurred  in  New  Jersey,  and  overruled  a  demurrer  to  the  answer 
setting  up  the  New  Jersey  Workmen's  Compensation  Act  as  a  defense  to 
an  action  for  damages  for  personal  injuries  caused  by  negligence. 

See  also  the  case  of  Pensabene  v.  Aitditore  Co.,  2  Bradbury's  Pl.  & 
Pb.  Rhp.  p.  197,  and  the  same  case  in  the  Appellate  Division,  id,  212,  in 
which  the  Appellate  Division  held  that  a  complaint  under  the  New 
Jecaey  Workmen's  Compensation  Act  was  fatally  defective  without  an 
all^^tion  that  the  contract  of  emplo3rment  was  entered  into  in  New 
Jersey. 

See  also  Sexton  v.  Newark  District  Telegraph  Co,,  2  Bradbury's  Pl. 
k  pR.  R]!2>.  p.  221,  and  Notb  on  Prbsent  Status  of  Wokuibn's 
CoHPENBATiON  Laws  IN  thb  United  States.  7d240. 
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within  the  Empire  in  Germany  and  in  accordance  with  the 
laws  of  the  Empire  of  Germany,  under  and  in  pursuance 
of  which  it  was  competent  for  the  plaintiff  to  enter  into 
such  contract  of  employment;  that  at  the  time  of  entering 
into  said  contract,  the  plaintiff  was  a  resident  of  the 
German  Empire  and  a  subject  of  the  Emperor  of  said 
Empire  of  Germany;  that  the  defendant  then  was  and 
still  is  a  resident  of  the  Empire  of  Germany  and  a  sub- 
ject of  said  Emperor;  that  the  said  contract  of  employ- 
ment provided  that  the  plaintiff  should  serve  as  a  member 
of  the  crew  on  board  the  defendant's  said  steamship 
Pretoria  during  the  voyage  of  said  steamship  from  the 
port  of  Hamburg  in  said  Empire  of  Germany  to  the  port 
of  New  York  and  return;  that  the  laws  of  the  Empire  of 
Germany  then  and  now  in  force  applied  to,  regulated  and 
governed  the  plaintiff  and  the  defendant  in  the  making  of 
said  contract  and  in  the  performance  thereof,  and  applied, 
regulated  and  governed  the  mutual  rights  and  liabilities 
of  the  plaintiff  and  the  defendant  growing  out  of  their 
relation  so  established  during  the  entire  voyage  of  said 
steamship  from  Hamburg  to  New  York  and  return  as 
aforesaid;  that  the  laws  of  the  Empire  of  Germany  then 
and  still  in  force  applying  to,  regulating  and  governing 
the  rights,  duties  and  liabilities  of  persons  serving  as  mem- 
bers of  the  crew  of  German  seagoing  vessels  sailing  under 
the  German  flag  and  appljdng  to,  governing  and  regulat- 
ing the  rights,  duties  and  liabilities  of  persons  owning, 
controlling,  or  operating  German  seagoing  vessels  sail- 
ing under  the  German  flag,  and  applying  to,  governing 
and  regulating  the  rights,  duties  and  liabilities  of  persons 
having  charge  of  such  vessels  and  having  and  exercising 
authority  over  the  members  of  the  crew  thereon,  are  and 
were,  in  some  material  respects,  different  from  the  laws 
of  the  State  of  New  York  and  of  the  United  States  apply- 
ing to,  regulating  and  governing  similar  matters  and 
different  from  the  common  law  as  understood  and  applied 
to  similar  matters  in  the  courts  of  record  of  this  State. 


I 
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That  during  the  said  voyage  and  while  the  plaintiff  was 
engaged  in  the  perfonnance  of  his  duties  as  a  member  of 
the  crew  on  boiurd  of  said  vessel  and  before  the  said  vessel 
had  completed  the  part  of  its  said  voyage  bringing  it  to 
the  port  of  New  York,  and  before  the  said  vessel  had 
entered  at  the  port  of  New  York  in  accordance  with  the 
laws  of  the  United  States,  the  plaintiff  sustained  an  injury 
to  the  calf  of  one  of  his  legs  while  engaged  in  assisting  other 
members  of  the  crew  to  stow  the  anchor  chain  in  the  chain 
locker  in  the  hold  of  said  vessel;  that  at  the  time  the 
said  injury  was  sustained  by  the  plaintiff,  neither  he  nor 
the  defendant  was  within  the  jurisdiction  of  or  subject 
to  the  law  of  the  United  States  or  the  law  of  any  one  of 
the  United  States  applying  to  or  governing  the  status  of 
master  and  servant  and  neither  the  plaintiff  nor  the  de- 
fendant acquired  or  lost  any  rights  or  incurred  or  became 
absolved  from  any  liabilities  respecting  one  another,  under 
or  by  virtue  of  such  law,  by  reason  of  the  physical  presence 
of  the  said  vessel  within  the  territorial  limits  of  the  United 
States  at  the  time  when  said  injury  was  sustained  by  the 
plaintiff,  or  by  reason  of  any  other  matter  or  thing,  but, 
on  the  contrary,  both  the  plaintiff  and  the  defendant 
were  at  that  time  solely  within  the  jurisdiction  of,  sub- 
ject to,  and  bound  by,  the  law  of  the  Empire  of  Germany, 
and  the  mutual  rights,  duties  and  liabilities  of  the  parties 
hereto,  with  respect  to  one  another  at  that  time  were  not 
governed,  regulated  or  determined  by  the  law  of  the 
United  States  or  by  the  law  of  any  of  the  United  States  or 
by  the  common  law  as  understood  and  applied  in  the  courts 
of  this  State;  but  were  and  are  governed,  regulated  and 
determined  by  the  law  of  the  Empire  of  Germany,  which 
is  the  law  of  the  flag  under  which  the  said  vessel  was  then 
and  there  sailing;  that  at  all  the  times  when  the  plaintiff 
was  upon  the  said  steamship,  and  at  the  time  when  he 
entered  the  contract  aforesaid  and  at  the  time  when  he 
sustained  the  injury  aforesaid,  it  was  and  now  is  the  law 
of  the  Empire  of  Germany  that  persons  who  are  employed 
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aa  board  of  a  Gecman  seagoing  vessel  sailing  under  the 
German  flag,  sa  mBwhem  of  the  crew,  or  in  any  capacity 
whatever,  and  who  while  on  boaxd  su^h  vessel  in  piursu- 
ance  of  such  employment  or  in  consequence  thereof, 
sustain  personal  injuries  by  reason  of  any  cause  what- 
soever, shall  have  no  right  to  claim,  receive,  sue  for  or 
recover  any  compensation  from  the  owner  of  such  vessel, 
or  from  any  person  connected  with  or  responsible  for  the 
management  or  operation  of  such  vessel,  for  the  injuries 
so  sustained,  or  for  the  damage  arising  therefrom,  unless  it 
shall  have  been  determined  by  the  judgment  of  a  court  of 
competent  criminal  jurisdiction,  that  the  injuries  were  vnll- 
fully  or  intentionally  caused  by  the  person  against  whom 
such  claim  is  made  or  suit  brought;  that  the  plaintiff's 
injuries  were  not  willfully  or  intentionally  caused  by  the 
def^idant  or  by  any  person  for  whose  acts  or  omissions 
the  defendant  is  responsible,  and  it  has  not  been  deter- 
mined by  any  court  or  authority  that  said  injuries  were 
caused  willfully  or  intentionally  by  the  defendant  or  by 
any  other  person;  that  at  all  of  the  times  aforesaid,  it  was 
and  now  is  the  law  of  the  Empire  of  Germany  that  a  per- 
son who  is  employed  on  board  a  German  seagoing  vessel 
sailing  under  the  German  flag,  as  a  member  of  the  crew, 
or  in  any  capacity  whatever,  and  who  sustains  personal 
injuries  through  the  carelessness  or  lack  of  care  on  the 
part  of,  or  any  neglect  of  any  duty  owed  by,  the  owner 
of  such  vessel  or  the  person  or  persons  engaged  in,  or 
responsible  for,  the  management  or  operation  of  such 
vessel,  shall  have  the  right  to  claim  and  receive  compensa- 
tion for  such  injuries  and  the  damage  arising  therefrom, 
exclusively  from  the  society  organized  and  existing  under 
and  in  pursuance  of  the  Sea  Accident  Insurance  Law  of 
the  Empire  of  Germany  and  known  as  the  ''see-Berufs- 
genossenschaft,"  the  sole  object,  purpose  and  duty  of 
which  it  is,  as  is  provided  by  said  law  (which  was  duly 
enacted  by  the  lawmaking  power  of  the  Empire  of  Ger- 
many on  or  about  June  30, 1900,  and  duly  promulgated  on 
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July  5, 1900,  in  the  German  Imperial  Gazette  (at  pages  716 
et  seq.)^  to  indemnify  all  persons  employed  on  German  sea- 
going vessels,  in  any  capacity  whatsoever^  against  dam- 
ages siKtained  by  reason  of  personal  injuries  occurring 
to  them  while  on  board  such  vessels,  or  white  acting  in 
the  service  thereof  in  any  place,  no  matter  how  such  in- 
juries may  be  caused,  whether  by  the  act  or  omission  or 
lack  of  care  of  any  person,  or  by  "Act  of  God"  or  by  any 
other  thing  whatsoever,  excepting  only  an  act  or  omission 
of  the  i)erson  himself  calculated  or  intended  to  occasion 
self-injury,  provided  such  injuries  be  not  sustained  whUe 
the  person  injured  is  engaged  in  committing  a  msBib,  and 
that  the  ship  owner  or  other  person  responsible  for  the 
management  or  operation  of  such  vessel  is  not  in  any  way 
liable  to  him  therefor,  and  that  no  cause  of  action  could  ac- 
crue to  the  plaintiff  herein  against  the  defendant  herein  by 
reason  of  the  matters  and  things  set  forth  in  his  amended 
complaint  in  this  action;  and  that,  therefore,  the  said 
amended  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant  herein. 

IV.  And  further  answering  said  amended  complaint 
and  for  a  Second  Defense  thereto,  the  defendant  realleges 
all  of  the  matters  and  things  set  forth  in  its  first  separate 
defense  her^,  and  further  alleges  on  information  and 
belief  that  imder  and  by  virute  of  the  treaty  existing 
between  the  United  States  of  America  and  the  Empire  of 
Germany,  which  by  virtue  of  the  Constitution  of  the 
United  States  is  the  supreme  law  of  the  land,  this  Court 
has  no  jurisdiction  of  the  subject  of  this  action. 

y.  And  further  answering  said  amended  complaint, 
and  for  a  Third  Defense  thereto,  the  defendant  alleges  on 
information  and  belief  that  the  plaintiff  volimtarily  as- 
sumed the  risk  of  injmy  which  appertained  to  the  work  of 
heaving  the  anchor  of  said  ship  Pretoria  and  stowing  the 
anchor  chain  in  the  chain  locker  thereon,  in  the  manner 
and  by  the  means  employed  on  said  ship  for  that  purpose 
at  the  time  when  he  was  injured,  and,  with  full  knowledge 
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of  the  operation  of  the  machinery  employed  therein  and 
with  full  knowledge  of  the  manner  employed  in  heaving 
said  anchor  and  stowing  said  chain,  the  plaintiff  volimta- 
rily  placed  himself  in  a  position  of  known  danger  and  sus- 
tained his  injury  thereby  and  in  consequence  thereof. 

Wherefore,  the  defendant  demands  judgment  that 
the  plaintiff's  amended  complaint  be  dismissed  with  costs. 

Percy  S.  Dudley, 
Attorney  for  Defendant, 

26  Liberty  Street, 
New  York  City. 
[Verification.] 


In  the  Matter  of  the  Application  of  Harry  Voorhies, 
Respondent,  for  an  Order  Cancelling  Certain  Judg- 
ments, George  W.  Ellis,  Appellant.* 

(207  N.  Y.  690;  alT'g  without  opinion  150  App.  Div.  904;  135  Siipp. 

1148,  no  opinion) 

Discharge  of  judgment  against  bankrupt  under  Debtor  and 

Creditor  Law,  §  160 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered 

^  For  the  following  papers  from  this  case  see  pages  indicated  bdow: 
Notice  of  motion,  page  298;  petition,  page  300;  certificate  oi  bank- 
rupt's discharge,  page  302:  order  discharging  judgment,  page  303. 

The  judgment  which  was  discharged  in  this  case  was  based  on  a 
former  judgment  in  an  action  for  personal  injuries  to  the  plaintiff  by 
reason  of  the  discharge  of  a  gun  by  the  defendant.  The  judgment 
creditor  contended  that  the  judgment  was  one  of  those  excepted  in 
section  17  of  the  Bankruptcy  Act  which  provides:  ''A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  his  provable  debts  except 
such  as  *  *  *  are  liabilities  for  *  *  *  wilful  and  malicious  injuries  to 
the  person  or  property  of  another  ♦  *  ♦" 

The  original  judgment  was  for  S4,917.39,  and  was  entered  on  De- 
cember 4th,  1888.  Before  the  judgment  became  barred  by  the  Statute 
of  Limitations  an  action  was  brought  thereon  resulting  in  a  judg- 
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April  26th^  1912,  which  affirmed  an  order  of  Special  Term 
cancelling  and  discharging  of  record,  under  §  150  of  the 
Debtor  and  Creditor  Law,  a  judgment  against  the  re- 
spondent herein,  a  discharged  bankrupt. 

ment  ii^cluding  interest  and  costs  of  $10,722.76,  which  was  entered  on 
May  22,  1903. 

The  judgment  creditor  contended  that  the  judgment  came  within 
the  provisions  of  the  Bankruptcy  Act  by  reason  of  the  following 
paragraph  in  the  complaint: 

"That  the  plaintiff  is  by  trade  a  carpenter,  and  that  while  the 
plaintiff  was  lawfully  working  at  his  trade  upon  a  house  situate  on 
Brighton  Place  at  Coney  Island,  the  defendant  on  or  about  the  26th 
day  of  January,  1881,  without  any  justification  or  provocation  what- 
ever, having  in  his  hands  a  gun,  wantonly  and  recklessly  discharged 
the  same  near  said  house  and  some  of  the  contents  of  the  gun,  in  con- 
sequence of  such  discharge  thereof,  by  the  defendant,  passed  out  of  the 
said  gun  in  the  direction  where  the  plaintiff  was,  and  struck  the  plain- 
tiff in  his  left  eye,  causing  the  plaintiff  great  suffering  and  injury  and 
the  loss  of  said  eye  of  the  plaintiff." 

It  was  contended  that  the  words  "wantonly  and  recklessly"  as 
employed  in  the  complaint  were  equivalent  to  the  words  "wilful  and 
malicious"  as  used  in  section  17  of  the  Bankruptcy  Act. 

The  bankrupt  contended  that  before  the  trial  in  the  original  action 
the  judgment  creditor's  attorney,  who  was  the  only  person  contesting 
the  discharge,  served  on  the  defendant's  attorney  a  notice  to  the  effect 
that: 

"Plaintiff  expects  to  prove  under  the  allegations  of  his  complaint, 
among  other  things  pertinent  to  the  issue,  not  only  the  absence  of 
contributory  negligence  on  his  part,  but  also  such  negligence  and  want 
of  reasonable  care  on  the  part  of  the  defendant,  in  firing  off  his  gun  on 
the  occasion  referred  to  in  the  complaint,  as  directly  caused  the  loss  of 
plaintiff's  eye,  with  the  attendant  pain,  expense,  injury  and  loss." 

It  was  contended  that  this  was  in  effect  a  bill  of  particulars  which 
limited  the  plaintiff's  claim  and  that  the  words  "wantonly  and  reck- 
lessly" as  used  in  the  complaint  were  conclusions  of  law.  The  judgment 
debtor  contended  that  proof  that  an  act  was  wantonly  and  recklessly 
done  did  not  necessarily  imply  that  it  was  done  willfully  and  mali- 
ciously, and  cited  in  this  connection:  Tompkins  v.  WiUiams,  23  Amer. 
Bankruptcy  Rep.  886;  Tinker  v.  ColweUy  193  U.  S.  473,  489;  Highland 
Avenue  &  B,  R,  Co.  v.  Robinson^  125  Ala.  483.  The  judgment  debtor 
also  contended  that  the  new  judgment  was  on  a  contract  and  not  on  a 
tort  inasmuch  as  it  was  founded  on  a  prior  judgment,  and  cited  in  this 
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Alton  B.  Parker  and  George  W.  Simpson  for  appellaat. 

Alien  S.  Wrenn  for  respondent. 

Order  aflSrmed^  with  costs;  no  qpinion. 

Coneur:  Cullen,  Ch.  J.,  Willaiid  Bartlbtt,  His- 
cocK,  Chase,  Collin  and  Hogan,  JJ.  Dissenting: 
Werner,  J. 


Fona  No.  M 


Notice  of  Motion ;  Motion  to  Discharge  Judgment  against  Bankrupt 

under  Debtor  and  Creditor  Law,  §  160  ^ 

Supreme  Court,  County  of  New  York. 


In  the  Matter  of  the  Applica- 
tion of  Hairy  Voorhies,  a 
discharged  bankrupt,  for  an 
order  cancelling  certain  judg- 
ments against  him  under  §  150 
of  the  Debtor  and  Creditor 
Law  (Consolidated  Laws, 
Chapter  12). 

Take  notice,  that  upon  the  annexed  petition  and  cer- 
tificate of  discharge  (copies  of  which  are  herewith  served 

connectioEi  Humphrey  v.  Peraona,  23  Barb.  313;  Cameron  v.  Youngy 
6  How.  Pr.  372. 

The  judgment  creditor,  however,  conteoded  that  the  character  of 
the  judgEneut,  so  far  as  the  n^t  to  a  discharge  was  conceraed,  was  to 
be  determined  from  the  original  cause  of  action,  and  cited  Wyman  ▼. 
MikheU,  1  Cow.  316;  Wiscofisin  v.  PdiaM  Insurance  Co^  127  U.  & 
265. 

No  opinion  is  expressed  by  any  of  the  courts  through  which  the  case 
passed  on  any  of  these  questions. 

'  Frtxn  Matlsr  o/  Voorhies,  207  N.  Y.  690;  aff'g  without  opinion  150 
App.  Div.  904;  135  Supp.  1148;  no  opinion.  See  ante,  page  296.  See 
petition,  posf,  page  300;  certificate  of  disoharge,  po«t,  page  302;  and 
prder  of  discharge,  post,  page  303. 
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upon  you),  I  will  move  this  Court  at  a  Special  Term, 
Part  I,  for  the  hearing  of  Motions  thereof,  to  be  held  at  the 
County  Court  House  in  the  Borough  of  Manhattan,  New 
York  City,  on  the  5th  day  of  December,  1911,  at  10:30 
o'clock  ▲•  M.,  or  so  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  directing  the  Clerk  of  the  County  of 
New  York  to  cancel  certain  judgments,  the  particulars 
of  which  are  fully  set  forth  in  the  annexed  petition,  against 
Hany  Voorhies  (petitioner),  a  discharged  bankrupt,  under 
§  150  of  the  Debtor  and  Creditor  Law  (Consolidated  Laws, 
Chapter  12) 
Dated,  November  29th,  1911. 

Yours,  &c., 
Louis  Lafrance, 
Attorney  for  Petitioner, 

16  Court  Street, 
Borough  of  Brooklyn, 
New  York  City. 
To 
Georqe  W.  Elus,  Esq., 
Attorney  for  Judgment- 
Creditors  of  Record, 
Arthur  Samuels  &  George  W.  Ellis. 
Louis  J.  Rossett,  Esq., 
Attorney  for  Judgment- 
Creditor  of  Record, 
Samuel  Abeloff. 
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Fonn  No.  26 

Petitioii;  Motion  to  Discharge  Judgment  against  Bankrupt  under 

Debtor  and  Creditor  Law,  §  160  ^ 

Supreme  Court,  New  York  County. 

In  the  Matter  of  the  Applica- 
tion of  Harry  Voorhies,  a 
discharged  bankrupt,  for  an 
order  cancelling  certain  judg- 
ments against  him  under  §  150 
of  the  Debtor  and  Creditor 
Law  (Consolidated  Laws, 
Chapter  12). 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  Petition  of  Harry  Voorhies  respectfully  shows  to 
this  court : 

I.  That  on  the  12th  day  of  July,  1910,  your  petitioner 
filed  in  the  office  of  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York,  a 
petition  in  bankruptcy  together  with  schedules  of  his 
assets  and  a  list  of  his  creditors  and  all  his  liabilities. 

II.  That  on  the  said  12th  day  of  July,  1910,  your  peti- 
tioner was  duly  adjudicated  a  bankrupt  by  said  Court. 

III.  That  on  the  19th  day  of  October,  1910,  your 
petitioner  made  appUcation  to  said  Court  for  an  order 
praying  for  his  discharge. 

That  on  the  25th  day  of  November,  1910,  the  return 
day  of  said  application,  there  being  no  opposition,  a 
discharge  was  granted  to  said  bankrupt  (your  petitioner) 


» From  MaUer  of  Voorhies,  207  N.  Y.  690,  aff'g  without  opinion  150 
App.  Div.  904;  135  Supp.  1148,  no  opinion.  See  ante,  page  296.  See 
notice  of  motion,  ante,  page  298;  certificate  of  discharge,  post,  page  302; 
order  of  discharge,  post,  page  303. 
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from  all  his  debts  (as  set  fof th  in  his  schedules)  under 
the  Bankrupt  Act.  That  hereto  annexed  is  a  Certificate 
of  such  discharge.  That  more  than  one  year  has  elapsed 
since  such  discharge  was  granted  as  appears  by  said 
certificate. 

IV.  That  included  in  the  schedules  of  liabilities  and 
fully  set  forth  therein,  filed  by  yom*  petitioner,  are  two 
judgments  recorded  against  your  petitioner,  viz. :  Arthur 
Samuels  and  George  W.  Ellis,  plaintiffs,  against  Harry 
Voorhies,  defendant  (petitioner).  Supreme  Co\u*t,  New 
York  County,  Perfected  May  22, 1903,  Docketed  in  Kings 
County,  May  23,  1903,  amount  $10,722.16,  Attorney, 
George  W.  EUis;  Samuel  Abeloff,  plaintiff,  against  Harry 
Voorhies,  defendant  (petitioner),  Municipal  Court,  Bor- 
ough of  Manhattan,  New  York  City,  Thirteenth  District, 
Perfected  Jime  23,  1904,  Docketed  in  Kings  County, 
July  29,  1904;  amount  $105.42.  Louis  J.  Rossett,  Attor- 
ney. 

V.  That  your  petitioner  further  shows  that  the  judg- 
ments above  set  forth  were  founded  upon  the  following 
facts,  viz. :  the  judgment  first  above  set  forth  was  recovered 
in  an  action  brought  to  renew  a  former  judgment  obtained 
in  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  Arthur  Samuels,  which 
judgment  was  recovered  in  said  Court  October  17,  1883, 
against  yoiu*  petitioner  for  $4,917.39,  one-third  of  which 
judgment  was  assigned  by  Arthiu*  Samuels  to  George  W. 
Ellis;  the  judgment  second  above  set  forth  was  obtained  in 
an  action  to  recover  for  goods  sold  and  delivered. 

VI.  That  said  judgments  were  not  founded  upon  fraud 
or  for  obtaining  property  by  false  pretenses  or  false  repre- 
sentations or  for  willful  or  malicious  injmies  to  the  person 
or  property  of  another,  which  are  excluded  from  the  opera- 
tion of  a  discharge  under  the  Bankrupt  Act. 

Whbbefore,  yoiu"  petitioner  prays  for  an  order  direct- 
ing the  clerk  of  the  County  of  New  York  to  cancel  and 
discharge  of  record  the  judgments  against  your  petitioner 
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as  fully  set  forth  above  in  aocordance  with  §  150  of  the 
Debtor  and  Creditor  Law  (Consolidated  Laws,  Chap- 
ter 12). 

Habbt  Voobhibs. 

[V€rifi4uUion.] 


Form  No.  87 

Certificate  of  Bankrapt's  Discharge ;  Motion  to  Discharge  Jodgmeat 
against  Bankrupt  under  Debtor  and  Creditor  Law,  { ISO  ^ 


DO  • 


District  Court  of  the  United  States, 

Eastern  District  of  New  York, 

Whereas,  Harry  Voorhies,  of  Brooklyn,  in  the  County 
of  Kings  and  State  of  New  York,  in  said  District,  has  be^ 
duly  adjudged  a  Bankrupt,  under  the  Acts  of  Congress 
relating  to  Bankruptcy,  and  appears  to  have  conformed  to 
all  the  requirements  of  law  in  that  behalf, 

It  is  therefore  ordered  by  this  Court  that  said 
Harry  Voorhies  be  discharged  from  all  debts  and  claims 
which  are  made  provable  by  said  Acts  against  his  estate, 
and  which  existed  on  the  12th  day  of  July  a.  d.  1910,  on 
which  day  the  petition  for  adjudication  was  filed  by  him 
excepting  such  debts,  as  are  by  law  excepted  from  the 
operation  of  a  discharge  in  bankruptcy. 

Witness,  the  Hon.  Thomas  I.  Chatfield,  Judge  of  said 
District  Court  and  the  seal  thereof  this  2dth  day  of  No- 
vember A.  D.  1910. 

MiLABD  P.  MORLE, 

Clerk. 
L.S. 


^  From  Matter  of  Voorhies,  207  N.  Y.  690;  aS'g  without  oinnion  15D 
App.  Div.  904;  1B5  Supp.  1148,  no  opinion.  See  ante,  page  296.  See 
notice  of  motioni  ante,  page  298;  petition,  anie,  page  800;  order  of  <fiB- 
charge,  post,  page  303. 
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Form  No.  28 

Order;  Motion  to  Discharge  Judgment  against  Bankrupt  under 

Debtor  and  Creditor  Law,  §  160  ^ 

At  a  Special  Term  of  the  Supreme  Com*t  held  at  the 
Court  House  in  the  Borough  of  Manhattan^  New  York 
City,  on  the  5th  day  of  February,  1912. 
Present:  Hon.  John  Fobd,  Justice. 

In  the  Matter  of  the  Application 
of  Harry  Voorhies,  a  discharged 
bankrupt,  for  an  order  can- 
celling a  certain  judgment 
a^unst  him  under  §  150  of  the 
Debtor  and  Creditor  Law  (Cod- 
solidated  Laws,   Chapter   12). 

Upon  reading  the  Notice  of  Motion  dated  November  29, 
1911,  the  petition  of  Harry  Voorhies,  verified  Novem- 
ber 28, 1911,  certified  copy  order  discharging  the  aforesaid 
Harry  Voorhies  from  all  his  debts  imder  the  bankrupt  act, 
and  on  reading  proof  of  due  service  of  copies  of  aforesaid 
notice  of  motion,  order  and  petition  upon  the  attorney  of 
record,  who  obtained  said  judgment,  and  the  affidavit  of 
George  W*  Ellis,  sworn  to  December  4th,  1911,  and  the 
affidavit  of  Louis  Lafrance,  sworn  to  December  5, 1911,  in 
answer  thereto  and  after  hearing  Louis  Lafrance,  attorney 
for  said  Harry  Voorhies,  p)etitioner,  in  support  of  said 
motion  and  George  W.  Simpson,  attorney  for  George  W. 
Ellis  in  opposition, 

Now,  on  motion  of  Louis  Lafrance,  attorney  for  Harry 
Voorhies,  it  is  ordered  that  the  following  judgment,  viz.: 

1  From  MaUer  of  Vtrnkies,  207  N.  Y.  690;  aff'g  without  ojpMm  ISD 
kpp.  Div.  904;  IdS  Sapp.  1148,  no  opinion;  see  anie,  ^asgd  296.  See 
Botioe  of  motion,  ante,  page  298;  petition,  wiie,  page  dOO;  eertiioate 
of  disdmrge,  ofcfo,  page  302. 
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Arthur  Samuels  and  George  W.  Ellis,  plaintiffs  against 
Harry  Voorhies,  defendant  (petitioner),  Supreme  Court, 
New  York  Coimty,  perfected  and  filed  in  New  York 
County  Clerk's  office.  May  22d,  1903,  docketed  in  Kings 
County  Clerk's  office.  May  23d,  1903,  amount,  $10,722.16, 
attorney  George  W.  Ellis,  be  cancelled  and  discharged  of 
record,  and  the  Clerk  of  the  County  of  New  York  is 
hereby  directed  to  mark  accordingly  upon  the  docket  in 
his  office  the  cancellation  and  discharge  of  the  aforesaid 
judgment  against  said  Harry  Voorhies. 

Enter, 
John  Fobd, 
Justice  Supreme  Court. 


Elbceb  E.  Alexander  et  al.,  co-partners  doing  busmess 
under  the  firm  name  and  style  of  Davis,  Reid  &  Alex- 
ander, Respondents,  v.  American  Encaustic  Tiling 
CoicPANY  (Limited),  Appellant.^ 

(207  N.  Y.  276;  aff'g  144  App.  Div.  931;  120  Sapp.  1111,  no  opinion) 

Patents;  royalties;  license  to  sell  patented  combination;  selling 
separately  an  essential  part  of  combination;  evidence;  laying 
foundation  for  material  and  competent  questions  by  asking  those 
which  are  immaterial  and  incompetent;  trial;  submission  of 
case  to  jury;  when  waived 

1.  Under  a  contract  whereby  the  defendant  agrees  to  pay  roy- 
alties on  a  combination  of  certain  articles,  he  is  guilty  of  in- 

1  For  complaint  from  this  case  see  post,  page  313,  to  which  is  attached 
the  agreement  on  which  the  action  was  based. 

A  complaint  in  which  an  accounting  is  demanded  for  royalties  under 
a  hcense  issued  on  a  patent  is  demurrable  as  no  trust  or  fiduciary  rela- 
tion exists  between  the  parties;  and  this  is  so  even  though  as  an  incident 
to  the  action  it  may  be  necessary  to  have  an  accounting  to  determine  the 
amount  due.  Moore  v.  Coyne,  1 13  App.  Div.  52;  98  Supp.  892;  Storr  v. 
Central  Bedding  Co.,  55  Misc.  398;  106  Supp.  546. 

For  complaint  in  action  for  royalties  under  a  patent,  from  Vmkd 
States  Alumtnvm  Printing  Plate  Co.  v.  Stecher  Lithographic  Co.,  110 
App.  Div.  887;  96  Supp.  1149,  see  1  Bradbubt's  Fobmb  of  Pl.  776. 
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fringement  and  a  violation  of  the  agreement  by  selling  an 
essential  part  of  the  combination  without  paying  royalties 
thereon. 

2.  Where,  upon  the  plaintiff's  counsel  asking  for  a  direction  of 
a  verdict  the  defendant's  counsel  does  not  make  any  ob- 
jection but  expressly  concedes  that  imder  the  ruling  of  the 
court  and  the  judge's  theory  of  the  case  there  is  nothing  to 
go  to  the  jury,  the  right  to  go  to  the  jury  is  waived. 

3.  A  party  may  not  lay  the  foundation  for  material  and  compe- 
tent questions  by  asking  those  which  are  inmiaterial  and 
incompetent. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  May  24,  1911,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  directed  by  the  court, 
and  also  affirming  an  order  of  Special  Term  sustaining  a 
demurrer  to  separate  defenses  and  counterclaims  set  up 
m  the  amended  answer. 

Charles  F.  Brown,  Charles  A.  Flammer  and  Ralph  M. 
Frink  for  appellant. 

J.  Ard  Haughwout  for  respondents. 

HiSGOCK,  J.: 

The  respondents  have  recovered  a  judgment  for  royal- 
ties under  an  agreement  permitting  the  appellant  to  make 
and  sell  tile  for  flooring  and  other  purposes.  The  appellant 
claims  that  what  it  manuf acting  and  sold  was  not  covered 
by  said  agreement  or  by  the  patents  on  which  said  agree- 
ment rested. 

The  respondents  became  the  owners  by  assignment  or 
otherwise  of  two  letters  patent.  The  first  of  these  was 
issued  to  cover  an  alleged  new  and  useful  design  '^for  a 
tile."  The  specifications  attached  to  said  letters  stated 
that  the  essential  feature  of  the  design  consisted  in  '^  cir- 
cular disks  A  (referred  to  in  the  design)  embedded  in  the 
20 
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binding  material  B^  and  arranged  one  alongside  the  other, 
and  with  their  perii^eral  surfaoes  in  contact  to  form  on 
the  face  of  the  tile  triangular  figures  C,  of  the  material 
B,  between  adjae^it  disks  A." 

The  second  letters  patent  covered  an  allied  new  and 
useful  improvement  in  '^  tiling  for  floors^  wallsi  ceilmgs, 
fire  places,  etc."  The  specifications  attached  to  said  let- 
ters patent  stated  that  the  invention  consisted  ''princi- 
pally of  tiling  comprising  small  disks  embedded  in  cement 
or  other  binding  material  and  with  the  peripheral  sur- 
faces of  the  tiles  in  contact  with  each  other  and  a  filling 
Qir  binding  material  in  which  the  said  disks  are  embedded 
and  which  fills  the  triangular  spaces  between  the  adjacent 
disks  to  bind  the  same  at  their  edges  and  to  form  part 
of  the  design  of  the  tile  at  the  top  surface  thereof."  It 
is  important  in  this  controversy  to  note  that  tiiese  q)eci- 
fications  constantly  refer  to  the  completed  article  pro- 
duced by  the  combination  of  all  the  elements  .as  ''tile" 
or  "  tiling  "  and  to  the  principal  element  used  in  producing 
it  as  "dkks''  or  "tile-disks/'  and,  also  a  matter  of  some 
importance  in  subsequent  discussion,  the  si)ecifieatioiis 
poiat  out  that  these  disks  may  be  "laid  singly  in  the 
binding  material"  or  "in  sections  ass^oibled  apd  parted 
on  paper." 

After  the  issue  of  said  letters  an  agreement  was  made 
between  the  respondents  and  the  appellant  which,  after 
reciting  that  the  former  were  the  owners  of  said  lettas 
patent  and  the  latter  was  desirous  of  making  and  seUing 
'' circular  tile  mentioned  in  and  covered  by  each  of  said 
patents  and  has  requested  from  said  party  of  the  first 
part  (respondents)  a  license  so  to  do,"  amongst  other 
things  granted  to  the  appellant  a  license  "to  make  and 
sell  circular  tile  mentioned  in  and  covered  by  each  of  said 
patents  during  the  term  thereof  (hereof),"  and  oblie^ted 
respondents  to  furnish  assistance  in  m^lfir^  designs  of 
"  circular  tile  "  and  to  iof orm  appellant "  as  to  the  methods 
used  by  said  firm  (respondents)  of  putting  and  arranging 


AiiEXAND£R  V,  Amsb.  Encaxjstic  Timng  Co.   307 

Opinion  of  the  Ck>urt 

circular  tile  on  paper."  And  it  obligated  the  appelUmt 
on  its  part,  amongst  other  things,  to  pay  as  royalty  a  cer- 
tain per  cent  of  the  price  at  which  it  might  ^'seU  or  con- 
sign lor  sale  any  such  circular  tile  referred  to  and  covered 
by  said  patents  and  each  of  them,  whether  mounted  on 
pap^,  in  bulk  or  otherwise;"  also  to  sell  and  invoice  all 
such  ''circular  tile"  under  the  name  of  the  ^'Alexander 
Patent "  and  stamp  ''each  such  circular  tile  "  with  the  word 
"patent "  or  "patented." 

For  some  time  after  the  execution  of  this  a^'eement 
appellant  without  objection  paid  satisfactory  royalties 
on  the  product  which  it  manufactured  and  sold  imder  the 
assumed  license  of  this  agreement.  But  after  a  time  it 
took  the  position  that  the  simple  earthenware  disks 
used  in  manufacturing  or  producing  the  tiling  referred 
to  in  the  tetters  patent  as  already  quoted  when  sold  by 
themselves  rather  than  as  part  of  the  entire  design  or 
product  covered  by  said  letters  did  not  come  within  the 
purview  of  the  agreement  and,  therefore,  did  not  call  for 
the  payment  of  any  royalties  which  it  thereupon  refused 
to  pay,  and  the  underlying  issue  between  the  parties  on 
this  appeal  springs  from  this  contention.  The  respondent 
claims  that  such  circular  disks  do  come  within  the  terms 
of  the  agreement  and  the  courts  below  sustained  this 
view. 

In  seeking  a  determination  of  the  controversy  I  shall 
consider,  jtrat^  the  meaning  of  the  contract  between  the 
parties;  second^  the  acts  of  the  appellant  in  manufacturing 
and  selling  certain  articles  as  bringing  it  or  not  within 
the  requirements  of  the  agreement  to  pay  royalties,  and, 
lasUy^  what  questions  the  appellant  is  able  to  present  to 
us  in  view  of  the  manner  in  which  its  trial  counsel  allowed 
the  case  to  be  disposed  of  at  the  Trial  Term. 

While  it  is  stated  by  counsel  that  the  agreement  be- 
tween the  parties  was  "no  business  man's  agreement," 
but  was  prepared  with  great  care,  it  constantly  falls  into 
a  confusion  of  terms  which  has  provoked  some  uncertainty 
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and  much  discussion  as  to  its  meaning.  As  the  quota- 
tions akeady  made  show,  it  grants  a  Ucense  by  the  re- 
spondents to  the  appellant  to  make  and  sell  ''circular 
tile  mentioned  in  and  covered  by  each"  of  the  patents 
referred  to.  It  then  imposes  upon  the  appellant  the  obli- 
gation to  pay  a  royalty  upon  the  sale  of  "any  such  cir- 
cular tile  referred  to  and  covered  by  such  patents  and  each 
of  them,  whether  mounted  an  paper,  in  htdk  or  otherwm" 

The  letters  patent  and  specifications  show  that  the 
design  patented  and  owned  by  respondents  did  not  at  all 
consist  of  a  ''circular  tiling/'  but  that  the  tiling  thus 
patented  was  composed  in  part  of  circular  "disks." 
Therefore,  when  the  granting  clause  of  the  agreement 
gave  to  appellant  the  right  to  make  and  sell  "circular 
tile  mentioned  in  and  covered  by"  said  letters  patent, 
the  phrase  as  a  whole  perhaps  might  be  construed  as 
defining  the  completed  tiling  composed  of  all  the  differ- 
ent elements  covered  by  the  patent.  But  the  clause  by 
which  the  appellant  agrees  to  pay  royalties  on  "circular 
tile,  whether  mounted  on  paper,  in  huUc  or  otherwise,^^  can 
only  be  construed  as  meaning  and  contemplating  that  the 
appellant  should  pay  royalties  on  the  manufacture  and 
sale  of  circular  "disks"  whether  they  are  mounted  on  paper 
for  use,  as  outlined  in  the  specifications,  or  were  sold  in  bulk, 
that  is,  as  disconnected,  detached  pieces.  This  clause 
would  not  with  any  aptness  describe  completed  tiling. 

Therefore  I  agree  with  the  contention  of  the  respond- 
ents that  appellant  in  terms  has  agreed  to  pay  royalties 
on  the  manufacture  and  sale  of  disks.  But  this  provi- 
sion and  obligation  is  to  be  construed  with  reference  to 
the  other  provisions  of  the  contract  and  the  situation  of 
the  parties.  Respondents  had  patents  on  tiling,  a  com- 
posite production,  and  there  was  no  patent  on  disks  as  an 
isolated  article.  They  were  only  covered  by  the  patents 
when  used  as  an  element  in  producing  the  completed 
design  which  was  patented.  The  respondents  were  try- 
ing to  give  and  the  appellant  to  obtain  a  license  to  make 
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something  which  the  former  controlled  by  their  patents^ 
and^  therefore,  when  the  appellant  agreed  to  pay  royalties 
on  disks  I  think  there  must  be  implied  that  this  agree- 
ment applied  only  in  case  the  disks  were  made  and  sold 
for  the  pmpose  of  being  used  in  producing  the  patented 
article  and  that  it  would  not  compel  the  payment  of  royal- 
ties on  the  sale  of  mere  disks  if  made  for  some  purpose 
entirely  apart  from  and  disconnected  with  respondents' 
patents.  This  construction  gives  an  harmonious  and 
intelligent  meaning  to  the  contract  as  a  whole,  and  it 
applies,  as  creating  a  sufficient  necessity  for  the  Ucense, 
the  principle  of  the  well-settled  rule  that  when  one  with- 
out license  makes  and  sells  one  element  of  a  patented 
combination  with  the  intention  and  for  the  purpose  of 
bringing  about  its  use  in  such  a  combination,  he  is  guilty 
of  contributory  infringement  and  is  equally  liable  with 
him  who  in  fact  organizes  the  completed  combination. 
{ThomsarirHouston  Electric  Co.  v.  Ohio  Brass  Co.,  80 
Fed.  Rep.  712;  Rumford  Chemical  Works  v.  N.  Y.  Baking 
Powder  Co.,  136  Fed.  Rep.  873;  Loew  Filter  Co.  v.  German- 
American  Filter  Co.,  107  Fed.  Rep.  949;  Victor  Talking 
Machine  Co.  v.  Leeds  &  Cailin  Co.,  150  Fed.  Rep.  147.) 

In  fact  it  is  conceded  by  the  appellant  that  if  otherwise 
valid  this  contract  would  compel  the  payment  of  royal- 
ties on  the  manufacture  and  sale  of  completed  tiling  as 
specified  in  the  letters  patent  and  also  on  the  manufac- 
ture and  sale  of  disks  intended  to  be  used  by  others  in  the 
manufacture  of  such  tiling. 

Without  referring  to  it  in  detail  the  evidence  permits 
the  conclusion,  at  least  as  a  matter  of  fact,  that  for  over 
seven  years  after  the  execution  of  the  contract  the  appel- 
lant manufactured  and  sold  circular  disks  for  the  piu'pose 
of  being  used  by  others  as  an  element  in  producing  tiling 
such  as  was  covered  by  the  respondents'  letters  patent 
and  such  as  was  within  the  terms  of  the  agreement,  and 
paid  royalties  thereon.  It  also  permits  the  inference  that 
after  the  expiration  of  that  period,  although  appellant 
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served  notice  that  it  would  no  longer  pxy  royaltieB,  it 
continued  to  manufacture  and  seU  circular  dii^  for  the 
same  purpose  as  before.  Thera  was  no  question  what- 
ever about  the  manufactxuie  and  sale  of  these  disks,  and 
there  really  was  no  claim  on  the  trial  that  the  appellant 
after  it  refused  to  pay  royalties  was  not  manufacturing 
and  selling  them  for  the  purpose  of  tiling  coveied  by 
respondents'  letters  patent.  There  was  no  su^estion 
th^i  and  there  is  no  definite  one  now  that  such  diidcs  w»*e 
ever  used  for  any  other  purpose  or  in  any  other  way,  or 
that  in  manufacturing  and  selling  them  appellant  con* 
templated  anjrthing  else  than  that  they  would  be  used  for 
such  purposes,  and  if  this  is  so,  as  already  indicated,  the 
obligation  to  pay  royalties  followed  so  far  as  this  feature 
is  concerned. 

At  the  close  of  the  plaintijGf's  case  a  motion  was  made 
to  disniss  the  complaint  on  various  grounds  and  denied. 
Appellant  then  called  a  witness  and  after  qualifying  him 
asked  him  the  following  question: 

^'Q.  Did  the  American  Encaustic  Tiling  Company 
between  the  24th  day  of  February,  1006,  and  the  15ih 
day  of  August,  1007,  make  or  sell,  manufacture  and  sell 
or  consign  a  tiling  consisting  of  circular  disks  embedded 
in  binding  material,  arranged  one  alongside  the  other, 
with  their  peripheral  edges  in  contact  so  as  to  form  trian- 
gular figures  between  the  disks?" 

This  question  having  been  objected  to  and  excluded, 
plaintiffs'  counsel  asked  for  a  direction  of  a  verdict,  and 
to  such  direction  appellant's  counsel  not  only  made  no 
objection,  but  expressly  conceded  that  under  the  ruling 
of  the  court  on  said  question  and  the  judge's  theory  of 
the  case  there  was  nothing  to  go  to  the  jury. 

Therefore,  ev^i  if  the  evidence  did  present  a  question 
of  fact  concerning  the  purpose  of  appellant  in  makinK 
and  selling  these  circular  disks,  the  ri^  to  have  that 
question  submitted  to  the  jury  was  lost  by  appeilaat's 
counsel,  and  the  only  inquiry  left  is  whether  the  appellant 
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was  injured  by  the  ruling  of  the  court  in  excluding  an 
answer  to  the  question  which  is  quoted,.  If  I  am  right  in 
my  view  of  the  law  it  was  not  so  injured.  It  made  no  dif- 
fe*ence  in  appellant's  obligation  to  pay  royalties  whether 
it  maomfactured  and  sold  circular  disks  worked  into  the 
completed  tiling  or  design  covered  by  the  letters  patent 
or  whether  it  manufactured  and  sold  these  disks  to  other 
persons  for  »ioh  purpose.  The  respondents  made  no 
claim  for  royalties  on  the  sale  of  a  completed  design  of 
tiling,  such  as  is  described  in  this  question.  Their  only 
demand  in  the  complaint  and  by  their  evidence  was  be- 
cause of  the  sale  of  what  was  denominated '' circular  tile/' 
and  which,  as  I  have  already  pointed  out,  must  be  con- 
strued as  meaning  circular  disks.  Therefore,  it  was  utterly 
untreqK>nsive  to  this  claim  to  call  for  theevidence  suggested 
by  the  question  which  was  asked.  Nor  can  the  defendant 
successfully  urgp  that  it  was  prevented  from  asking  ques- 
tions which  might  have  elicited  material  testimony  be- 
cause it  was  prohibited  from  asking  an  entirely  immaterial 
question  and  the  answer  to  which  could  in  no  way  be  a 
basis  for  the  other  questions  now  suggested.  It  is  of  course 
true  that  a  party  cannot  produce  all  his  evidence  at  once, 
but  it  has  never  been  held  that  he  may  lay  the  foundation 
for  material  and  competent  questions  by  asking  those 
which  are  immaterial  or  incompetent. 

Therefore,  I  think  that  the  final  judgment  is  not  in- 
fected with  any  error  committed  on  the  trial  which  re- 
quired its  reversal. 

'Fhe  appeal  also  brings  up  for  review  an  affirmance  of 
an  interlocutory  judgment  sustaining  a  demurrer  to  cer- 
tain purported  defenses  and  counterclaims  set  forth  in  a 
former  answer.  The  appeal  from  this  judgment  seems 
to  havie  been  abandoned  so  far  as  it  sustained  the  d^nur- 
rer  to  the  counterclaims,  and  we  think  that  no  error  was 
committed  in  sustaining  the  demurrer  to  the  other  por- 
tions of  the  answer. 

The  judgment  should  be  afiBrmed,  with  costs. 


312    Alexander  v.  Amer.  Encaustic  Tiling  Co. 

Opinion  of  the  Court 

WiLLARD  Bartlett,  J.  (dissenting) .  I  think  my  brother 
HiscocK  is  right  in  his  construction  of  the  contract, 
that  is  to  say,  that  it  obligated  the  defendant  to  pay 
royalties  not  only  on  the  patented  tiling  but  also  on  all 
earthernware  disks  designed  to  be  used  and  sold  to  a 
customer  for  the  purpose  of  being  used  in  such  patented 
tiling. 

I  am  unable  to  concur  with  him,  however,  in  the  view 
that  "the  final  judgment  is  not  infected  with  any  error 
committed  on  the  trial  which  requires  its  reversal."  I 
think  that  the  question  asked  of  the  witness  Richard 
Nicklin  was  a  proper  one,  and  that  the  objection  to  it 
should  not  have  been  sustained.  The  defendant  was 
entitled  to  show,  if  it  could,  that  it  had  not  violated  the 
contract  either  by  making  and  selling  the  completed 
tiling  covered  by  the  patent  or  the  separate  disks  for  the 
purpose  of  being  used  in  such  tiling.  The  fact  that  the 
testimony  sought  to  be  elicited  by  this  question  related 
only  to  the  first  point  and  not  the  second  did  not  make  it 
inadmissible.  A  party  is  not  obliged  to  prove  his  whole 
case  or  defense  at  one  stage  of  his  case  or  by  the  testi- 
mony of  one  witness.  The  exclusion  of  this  evidence  was 
obviously  based  upon  the  proposition  that  the  defendant 
was  estopped  from  introducing  any  proof  to  sustain  its 
defense,  and  this  view  seems  to  me  clearly  erroneous. 

This  appeal  also  brings  up  for  review  the  affirmance  of 
a  judgment  sustaining  the  plaintiff's  demurrer  to  certain 
defenses  set  up  in  the  answer.  I  think  that  the  second  of 
these  defenses  was  sufficient  in  law,  and  that  it  was  error 
to  deprive  the  appellants  of  the  benefit  thereof. 

For  these  reasons  I  feel  obliged  to  dissent. 

Gray,  Werner,  Chase  and  Collin,  JJ.,  concur  with 
HiscocK,  J.;  WiLLARD  Bartlett,  J.,  reads  dissenting 
opinion;  Cullen,  Ch.  J.,  absent. 

Judgment  affirmed. 
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Form  No.  29 

Complaint:  Patents;  Action  for  Royalties  on  Sale  of 

Parts  of  Patented  Combination  ^ 

Supreme  Court,  New  York  County. 

Elmer  E,  Alexander,  Charles  C. 
Alexander  and  Willard  C.  Reid, 
copartners  doing  business  under 
the  firm  name  and  style  of 
Davis,    Reid     &     Alexander, 

Plaintiffs, 
against 
American  Encaustic  Tiling  Co., 
Limited, 

Defendant. 

The  plaintiffs  herein,  complaining  of  the  above-named 
defendant,  allege; 

1.  That  at  all  the  times  hereinafter  mentioned  they  were 
and  still  are  copartners  doing  business  under  the  firm  name 
and  style  of  Davis,  Reid  &  Alexander  at  No.  127  East  23d 
Street,  Borough  of  Manhattan,  County  and  State  of 
New  York. 

2.  On  information  and  belief,  that  at  all  the  times 
hereinafter  mentioned  the  defendant  was  and  still  is  a 
domestic  corporation  having  a  place  for  the  regular  trans- 
action of  business  in  the  Borough  of  Manhattan,  County 
and  State  of  New  York, 

3.  That  heretofore  and  X)n  or  about  the  7th  day  of 
July,  1898,  the  said  defendant  entered  into  an  agreement 
in  writing  and  under  seal  with  the  plaintiffs  herein,  a  copy 


*  From  Alexander  v.  American  Encaustic  Tiling  Co.,  207  N.  Y.  276; 
aff'g  144  App.  Div.  931;  129  Supp.  1111  (no  opinion).  See  ante, 
page  304. 
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of  which  agreement  is  hereto  annexed^  marked  Exhibit 
''A/'  and  made  a  part  hereof. 

4.  That  in  and  by  said  agreement  the  said  plamtiffs 
being  the  owners  of  two  certain  United  States  patents, 
No.  25,109,  issued  on  or  about  January  28th,  1£H96,  aod 
No.  602,691,  issued  on  or  about  April  19th,  1898,  respec- 
tively, copies  of  which  were  annexed  to  said  agreement, 
duly  granted  unto  the  said  defendant  a  license  to  make  and 
sell  circular  tile  mentioned  in  and  covered  by  each  of  Uie 
said  patents  during  the  term  of  said  agreemait,  or  men- 
tioned in  and  covered  by  any  improvements  upon  said 
patents  that  might  be  obtained  by  the  plaintiffs  during 
said  term,  subject  to  the  provisions  of  said  agreement,  and 
in  consideration  thereof  the  said  defendant  promised  and 
agreed  to  pay  to  the  said  plaintiffs  a  royalty  of  5%  of  the 
price  at  which  said  defendant  should  sell  or  ccnisign  for 
sale  any  such  circular  tile  referred  to  and  covered  by  said 
patents  and  each  of  them,  or  any  improvements  thereon, 
whether  mounted  on  paper,  in  bulk  or  otherwise,  such 
royalty  to  be  paid  monthly,  during  the  term  of  ssud 
agreement,  on  the  15th  day  of  each  and  every  month,  and 
each  such  payment  to  include  all  shipments,  sales,  and 
consignments  of  said  tile  made  by  the  said  defendant 
during  the  then  preceding  month,  and  in  consideration  of 
such  royalty  being  paid  in  cash  at  each  of  the  times 
therein  mentioned,  a  discount  upon  the  same  of  5%  (i.  e., 
one-twentieth  of  said  5%  royalty)  should  be  allowed  to 
said  company,  but  no  discount  upon  said  royalty  should  be 
allowed  for  any  cash  discount  upon  sale  prices  which  said 
defendant  might  allow  to  its  own  customers  or  consignees, 
and  the  said  defendant  further  agreed  to  assume  all  li- 
ability for  the  pajrment  of  the  amoimt  and  value  of  all 
sales  and  consignments  of  such  tile  to  be  made  by  it  so  far 
as  the  same  might  affect  the  said  royalty  of  the  said 
plaintiffs  in  connection  therewith;  to  keep  a  separate 
"sales  books"  of  and  for  all  sales  and  consignments  of 
such  circular  tile  as  are  hovered  by  or  referred  to  in  said 
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patents,  or  eitlier  of  themi  and  which  should  contain  also 
the  actual  sdling  and  consignment  price  of  snch  tile, 
which  said  book  should  be  open  at  all  times  to  the  in- 
spection of  the  plaintiffs  or  their  duly  authorized  agent; 
to  submit,  at  the  request  of  said  plaintiffs,  on  the  15th  day 
of  each  and  every  month  during  the  term  of  said  agree- 
ment, a  sworn  statement  showing  the  aggregate  amount  of 
all  sales  and  consignments  of  such  tile,  both  in  quantity 
and  value  of  the  month  previous  thereto,  and  at  all  times 
oS&c  for  sale,  illustrate,  advertise,  sell,  consign  and  invoice 
all  sach  circular  tile  as  covered  by  and  imder  the  name  of 
the  ''Alexander  Patent,"  to  stamp  or  cause  to  be  stamped 
upon  the  back  of  each  such  circular  tile  manufactured,  sold 
or  consigned  by  said  company  the  word  ''patent"  or 
"  patttited."  The  said  defendant  further  agreed,  in  and  by 
the  terms  of  the  said  agreonent,  to  recognize  at  all  times 
the  validity  of  each  of  said  patents  and  carefully  to  guard 
and  protect  the  interests  and  rights  of  the  said  plaintiffs 
thereonder,  and  to  take  no  action  whatever  either  directly 
or  indirectly  that  might  in  any  way  impair  or  be  detrimen- 
tal to  the  interests  and  rights  of  the  said  plaintiffs  under 
said  patents  or  either  of  them;  that  the  said  agreement 
should  continue  for  a  period  of  ten  years  from  the  date 
thereof,  and  that  it  should  be  binding  upon  the  parties 
thereto,  their  legal  representatives,  successors  and  assigns. 
5.  That  on  the  first  day  of  March,  1904,  the  said  firm 
of  Davis,  Reid  &  Alexander,  by  an  instrument  in  writing, 
for  a  valuable  consideration,  assigned,  transfeired  and 
aet  over  unto  the  Alexander  &  Reid  Co.,  a  domestic 
corporation,  all  its  rights,  title,  and  interest  in  and  to  the 
said  contract,  for  the  purpose  of  the  collection  of  the 
royalties  thereon,  and  that  from  the  said  1st  day  of  March, 
1904,  to  the  4th  day  of  September,  1907,  the  said  Alex- 
ander &  Reid  Company  was  entitled  to  receive  from  the 
said  defendant  any  and  all  payments  of  royalties  which 
became  due*  from  the  sadd  defendant  under  the-  provisions 
of  said  continet. 
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That  on  the  4th  day  of  September,  1907,  the  said 
Alexander  &  Reid  Co.,  by  an  instrument  m  writmg  for  a 
valuable  consideration  duly  assigned,  transferred  and  set 
over  to  the  plaintiffs  herein  all  its  right,  title,  and  interest 
in  and  to  the  said  contract,  any  and  all  sums  of  money  due 
and  to  become  due  thereunder,  and  in  and  to  any  and  all 
cause  or  causes  of  action  which  had  accrued  to  it  by 
reason  of  the  breach  by  the  said  defendant  of  the  terms  of 
the  said  contract  or  otherwise  and  that  the  said  plaintiffs 
ever  since  have  been,  and  still  are  the  sole  and  absolute 
owners  of  said  contract  and  of  all  the  rights  thereunder  and 
to  any  and  all  cause  or  causes  of  action  for  the  breach 
thereof  by  the  said  defendant. 

6.  That  between  the  7th  day  of  July,  1898,  and  the 
date  of  the  commencement  of  this  action  the  said  defend- 
ant, in  pursuance  of  said  agreement,  manufactured,  sold 
or  consigned  large  quantities  of  circular  tile,  such  as  is 
covered  by  the  said  patents  or  by  one  of  them  and  by  said 
agreement,  and  that  it  has  received  large  sums  of  money 
therefor.  That  between  the  7th  day  of  July,  1898,  and 
the  23d  day  of  February,  1906,  the  said  defendant  paid 
various  sums  of  money  to  these  plaintiffs,  or  to  their 
assigns,  as  royalties  under  the  said  contract,  and  that  for 
such  tile  manufactured,  sold  or  consigned  since  the  23d 
day  of  February,  1906,  the  said  defendant  has  refused  and 
still  refuses  to  pay  to  the  said  plaintiffs  or  their  assigns  any 
royalties  under  said  contract  although,  on  information  and 
belief,  since  February  23d,  1906,  it  has  continued  to 
manufacture  and  sell  or  consign  large  quantities  of  the 
said  circular  tile  and  to  receive  large  sums  of  money 
therefor,  to  wit,  for  such  tile  manufactured,  sold  or  con- 
signed, from  February  24th  to  28th,  1906,  $408.17;  during 
the  month  of  March,  1906,  $4,330.01 ;  during  the  month  of 
April,  1906,  $6,400.31;  during  the  month  of  May,  1906, 
$4,820.49;  during  the  month  of  June,  1906,  $8,681.85; 
during  the  month  of  July,  1906,  $5,879.59;  during  the 
month  of  August,  1906,  $7,792.11;  during  the  month  of 
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SeptembOT,  1906,  $2,911.56;  during  the  month  of  October, 

1906,  $6,735.94;  during  the  month  of  November,  1906, 
$3,021.71 ;  during  the  month  of  December,  1906,  $4,329.40 ; 
during  the  month  of  January,  1907,  $5,514.84;  during  the 
month  of  February,  1907,  $4,425.17;  during  the  month  of 
March,  1907,  $5,973.39;  during  the  month  of  April,  1907, 
$5,467.56;  during  the  month  of  May,  1907,  $5,541.23; 
during  the  month  of  June,  1907,  $6,946.57;  diuing  the 
month  of  July,  1907,  $4,470.51. 

7.  On  information  and  belief,  that,  under  the  terms  of 
the  said  contract,  the  following  sums  became  due  and 
payable  to  said  plaintiffs  or  their  assigns  as  royalty  upon 
suchtUemanufactured,sold  or  consigned  by  said  defendant 
during  said  period  from  February  24th,  1906,  to  July  31st, 

1907,  inclusive,  to  wit,  on  March  15th,  1906,  $20.41;  on 
April  15th,  1906,  $216.50  on  May  15th,  1906,  $320.02;  on 
June  15th,  1906,  $241.02;  on  July  15th,  1906,  $434.09;  on 
August  15th,  1906,  $293.98;  on  September  15th,  1906, 
$389.61  ;on  October  15th,  1906,$145.58;on  November  15th, 

1906,  $336.80;  on  December  15th,  1906,  $151.09;  on 
January  15th,  1907,  $216.47;  on  February  15th,  1907, 
$275.74;  on  March  15th,  1907,$221.26;  on  AprU  15th,  1907, 
$298.67;  on  May  15th,  1907,  $273.38;  on  June  15th,  1907, 
$277.06;  on  July  15th,  1907,  $347.33;  on  August  15th, 

1907,  $223.52,  no  part  of  wUch  has  been  paid,  although 
duly  demanded. 

Wherefore,  plaintiffs  demand  judgment  against  the 
defendant  for  the  sum  of  $4,682.50  with  interest  as  follows : 
On  $20.41  from  March  15th,  1906;  on  $216.50  from  April 
15th,  1906;  on  $320.02  from  May  15th,  1906;  on  $241.02 
from  June  15th,  1906;  on  $434.09  from  July  15th,  1906;  on 
$293.98  from  August  15th,  1906;  on  $389.61  from  Sep- 
temhet  15th,  1906;  on  $145.58  from  October  15th,  1906; 
on  $336.80  from  November  15th,  1906;  on  $151.09  from 
December  15th,  1906;  on  $216.47  from  January  15th,  1907; 
on  $275.74  from  February  15th,  1907;  on  $221.26  from 
March  15th,  1907;  on  $298.67  from  April  15th,  1907;  on 
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$273.38  from  May  15th,  1907;  on  J277.06  from  June  Ifith, 
1907;  on  $347.33  from  July  15th,  1907,  and  on .$223.52  from 
August  15th,  1907,  together  with  the  costs  and  disburse- 
ments of  this  action. 

Everett  J.  Essblsttn, 
Attorney  for  Plaintiffs, 
2  Hector  Street, 
Borough  of  Manhattan, 
City  of  New  York. 
[VeHfioaiwn] 

(There  was  abo  attached  to  the  ccmiplaint  a  copy  of  the  patent.) 

Exhibit  "A" 

Articles  of  Agreement  made  this  seventh  day  of 
July,  1898,  between  the  firm  of  Davis,  Reid  &  Alezand^, 
doing  business  at  No.  18  East  15th  Street,  in  the  Borough 
of  Manhattan,  in  the  City  of  New  York  (hereinafter 
designated  as  ''said  firm")>  party  of  the  first  part,  and  the 
American  Encaustic  Tiling  Company,  Limitbd,  a  corpo- 
ration organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  having  its  principal 
place  of  business  at  Zanesville,  in  the  State  of  Ohio  (here- 
inafter designated  as  ''said  company"),  party  of  the 
second  part. 

Whereas  the  said  party  of  the  first  part  is  the  owner  of 
two  certain  United  States  patents,  one  numb^:ed  25109 
issued  on  or  about  January  28,  1896,  and  the  other  num- 
bered 602691,  issued  on  or  about  April  19, 1898,  a  copy  of 
each  of  which  is  hereto  annexed  and  made  part  hereof,  and 

Whereas  the  said  party  of  the  second  part  is  desirous 
of  making  and  selling  circular  tile  mentioned  in  aad 
covered  by  each  of  said  patents,  and  has  requested  frcmi 
said  party  of  the  first  part,  a  license  so  to  do. 

WITNESSETH 

That  the  said  parties  hereto,  in  consideration  of  the 
premises  and  of  the  sum  of  One  Dollar  each  to  the  otiier  in 
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hand  paid,  the  receipt  whereof  is  hereby  acknowledged^ 
and  of  the  mutual  covenants  and  conditions  h^:^  con- 
tained, hereby  covenant  and  agtee  as  follows: 
Fibst:  The  said  party  of  the  first  part: 

(a)  l^reby  grants  unto  the  said  party  of  the  second  part 
a  license  to  make  and  sell  circular  tile  mentioned  in  and 
covered  by  each  of  said  patents  during  the  term  hereof,  or 
mentioned  in  and  covered  by  any  improvements  that  may 
be  obtained  by  said  party  of  the  first  part  upon  said 
patents  or  either  of  than  during  the  term  hereof,  subject 
to  the  provisions  of  Hub  agreement. 

(b)  Hereby  agrees  to  furnish,  within  said  Borough, 
without  expense  to  said  Company,  assistance  to  said 
Company,  in  the  making  of  designs  of  circular  tile  for  the 
purpose  of  catalogue  printing  if  said  company  so  desired, 
and  to  inform  said  Company  therein  as  to  the  methods 
used  by  said  firm  of  putting  and  arranging  circular  tile  on 
papa*. 

Second:  And  the  said  party  of  the  second  part  hereby 
covenants  and  agrees, 

1.  To  pay  to  the  said  party  of  the  first  part  a  royalty  of 
five  per  cent.  (5%)  of  the  price  at  which  said  Company 
shall  or  may  hereafter  sell  ot  consign  for  sale  any  such 
circular  tile  refanred  to  and  covered  by  said  patents  and 
each  of  them,  whether  mounted  on  paper,  in  bulk  or 
otherwise,  such  royalty  to  be  paid  monthly  during  the 
term  hereof  on  the  15th  day  of  each  and  every  month  and 
each  such  monthly  payment  to  include  all  shipments,  sales 
and  consignments  of  said  tUe,  made  by  said  Company 
during  the  then  precedmg  month;  in  consideration  of  such 
royalty  being  paid  m  cash  at  each  of  the  times  herembef  ore 
mentioned,  a  discount  upon  the  same  of  five  per  cent.  (5%) 
i.  e.,  one^twentieth  (l/20th%)  of  the  said  five  per  cent.  (5%) 
royalty  is  to  be  allowed  the  said  Company,  but  no  discount 
upon  said  royalty  shall  be  allowed  for  any  cash  discount 
upon  sale  prices  which  said  Company  may  allow  to  its 
own  customers  or  consignees  in  the  event  that  the  said 
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party  of  the  second  part  shall  fail  to  make  payment  of  any 
of  such  royalties  wit^  ten  (10)  days  after  the  same  may 
become  due  and  payable  by  the  terms  of  this  agreement, 
it  is  hereby  mutually  understood  and  agreed  that  the  said 
party  of  the  first  part  may,  at  its  option,  forthwith  ter- 
minate this  agreement  by  giving  to  the  said  party  of  the 
second  part  written  notice  of  its  election  so  to  do,  and  that 
all  rights  of  the  said  party  of  the  second  part  hereunder 
shall  thereupon  cease  and  be  determined.  And  the  said 
party  of  the  first  part  hereby  agrees  to  grant  to  no  manu- 
facturer a  license  of  the  same  extent  as  that  herein  con- 
tained at  less  royalty  than  five  per  cent.  (5%)  upon  all 
sales  and  consignments  except  ss  herein  contained. 

2.  To  assume  all  liability  for  the  payments  of  the 
amoimt  and  value  of  all  sales  and  consignments  of  such  tile 
to  be  made  by  said  Company  in  so  far  as  the  same  may 
affect  the  said  royalty  of  the  said  party  of  the  first  part  in 
connection  therewith;  to  keep  a  separate  ^' sales  book"  of 
and  for  all  sales  and  consignments  of  such  circular  tile  as 
are  covered  by  or  referred  to  in  said  patents  or  either  of 
them,  and  which  shall  contain  also  the  actual  selling  and 
consignment  price  of  all  such  tile  and  shall  be  open  at  all 
times  to  the  inspection  of  said  firm  or  its  duly  author- 
ized agent;  to  submit  at  the  request  of  the  said  party  of 
the  first  part  a  sworn  statement  on  the  15th  day  of  each 
month  during  the  term  hereof,  showing  the  aggregate 
amoimt  of  all  sales  and  consignments  of  such  circular  tile 
both  in  quantity  and  value  for  the  month  previous  thereto. 

3.  To  at  all  times  offer  for  sale,  illustrate,  advertise,  sell, 
consign  and  invoice  all  such  circular  tile  as  covered  by  and 
under  the  name  of  the  '^Alexander  Patent''  and  to  stamp 
or  cause  to  be  stamped  upon  the  back  of  each  such  circular 
tile  manufactured,  sold  or  consigned  by  said  company,  the 
word  "patent"  or  ''patented." 

Third  :  The  said  party  of  the  first  part,  hereby  further 
agrees  to  use  reasonable  measures  for  the  protection  of 
each  of  said  patents  and  to  promptly  inform  the  said 
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party  of  the  second  paxt  of  the  nature  of  any  litigation 
that  may  be  instituted  to  determine  the  rights  of  the  said 
party  of  the  first  part  under  either  of  said  patents,  but  it 
is  mutually  agreed  and  understood  between  the  parties 
hereto  that  said  firm  shall  in  no  way  and  in  no  event  be 
held  responsible  to  said  Company  for  any  loss  or  damage 
which  said  Company  may  sustain  in  case  of  an  infringe- 
ment of  said  patents  or  either  of  them  by  any  party  or 
parties,  or  in  the  event  that  said  patents  or  either  of  them 
shall  hereafter  be  declared  invalid. 

Fourth:  If  said  patents  or  either  of  them  be  declared 
invalid  by  any  final  decree  or  final  judgment  of  any  court 
of  competent  jurisdiction  of  last  resort,  it  is  hereby  agreed 
that  this  agreement  shall  terminate  at  the  date  of  the  entry 
of  such  filial  decree  or  judgment;  the  said  party  of  the 
second  part  hereby  covenants  and  agrees  to  recognize  at  all 
times  the  validity  of  each  of  said  patents  and  to  carefully 
guard  and  protect  the  interest  and  rights  of  the  said  party 
of  the  first  part  thereimder,  and  to  take  no  action  whatso- 
ever either  directly  or  indirectly,  that  may  in  any  way 
unpau-  or  be  detrimental  to  the  interests  and  rights  of  the 
said  party  of  the  first  part  under  said  patents  or  either  of 
thenu 

Fifth:  It  is  hereby  mutually  agreed  and  understood 
that  nothing  herem  contamed  shall  prevent  or  restram  in 
any  way  the  said  party  of  the  first  part  from  setting, 
selling,  manufacturing  or  dealing  in  any  and  all  kinds  of 
circular  tile  in  any  part  of  the  United  States  or  Canada  or 
from  continuing  the  importation  of  said  circular  tile  or 
from  purchasing  circular  tile  from  any  other  manufacturer 
or  parties  whomsoever;  that  this  agreement  shall  not  be 
considered  an  exclusive  license  and  that  said  firm  expressly 
reserves  to  itself  the  right  to  license,  at  its  option,  any  man- 
ufacturer or  manufacturers  other  than  the  said  party  of  the 
second  part  to  make  and  sell  circxilar  tile  imder  said 
patents  or  either  of  them. 

Sixth:  It  is  hereby  fmrther  mutually  agreed  and  under- 
21 
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stood  that  this  agreement  shall  continue  for  a  period  of  ten 
(10)  years  from  the  date  hereof,  subject  however  to  the 
provisions  and  conditions  herein  contained. 

Seventh:  It  is  hereby  further  mutually  agreed  and 
understood  that  this  agreement  is  binding  upon  the  parties 
hereto,  their  legal  representatives,  successors  and  assigns. 
In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  set  its  hand  and  seal  and  tlie  said  party  of  the 
second  part  has  caused  these  presents  to  be  signed  by  its 
President  and  its  corporate  seal  to  be  hereto  aflSxed  and 
attested  by  its  Secretary,  the  day  and  year  first  above 
written. 

American  Encaustic  Tiling  Co., 

limited. 
By  B.  Fisher, 
President. 
Attest: 

Charles  A.  Flammer,  Secretary. 
Sealed  and  delivered  in 
the  presence  of: 
E.  J.  Esselstyn  as  to 
Willard  C.  Reid         (seal) 
Elmer  E.  Alexander    (seal) 
Charles  C.  Alexander  (seal) 
[AcknowledgmenL] 
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Opinion  of  the  Ck>iirt 

Lillian  Roberts,  an  infant,  by  Anton  Enz,  her  guard- 
ian ad  litem;  Plaintiff,  v.  Warren  Silas  Roberts, 
Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  September  18, 1913) 

Alimony;  contempt;  imprisonment  under  final  decree  when  de- 
fendant has  already  served  a  term  of  six  months'  imprisonment 
for  failure  to  pay  idimony  awarded  pendente  lite 

1.  Notwithstanding  a  defendant  in  a  matrimonial  action  has 
served  a  term  of  six  months'  imprisonment  for  contempt  of 
court  in  failing  to  comply  with  an  order  to  pay  alimony  pen- 
dente liUf  he  may  be  further  imprisoned  for  contempt  for 
failure  to  pay  alimony  awarded  by  a  final  decree  in  the  action. 

Motion  to  punish  defendant  for  contempt  for  failure 
to  comply  with  a  final  decree  awarding  alimony  to  the 
plaintiff. 

Oranted. 

Alphanee  G.  KoeJble,  attorney  for  the  plaintiff. 

No  appearance  for  the  defendant. 

Delant,  J. : 

The  defendant  for  failure  to  pay  alimony  pendente  lite 
on  the  interlocutory  order  was  adjudged  in  contempt  and 
imprisoned.  Having  failed  to  comply  with  the  final  judg- 
ment requiring  th^  payment  by  him  of  permanent  ali- 
mony, he  asserts  his  previous  imprisonment  for  a  term 
of  six  months  as  giving  him  immunity  from  further  punish- 
ment. In  this  he  is  in  grave  error.  He  is  subject  to  the 
operation  of  §§  111  and  1773  of  the  Code.  Reeee  v.  Reese, 
46  App.  Div.  156;  61  Supp.  760;  and  People  ex  ret.  Levine 
V.  Shea,  201 N.  Y.  471,  at  page  476.  The  opinion  of  Judge 
Vann  in  the  latter  case  instead  of  imsettling  the  law  as 
set  forth  in  46  App.  Div.  156;  61  Supp.  760,  is  in  fact  con- 
'firmatoiy  of  it.    Motion  granted,  with  $10  costs. 
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opinion  of  the  Court 


The  Speedwell  Motor  Car  Company,  Plaintiff^  v. 

Joseph  A.  Boyce,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  October  3,  1913) 

Bill  of  particulars;  fimction  of;  motioii  for  baaed  on  attorney's 

affidavit 

1.  As  the  function  of  a  bill  of  particulars  b  not  to  give  infonna- 
tion  as  to  facts  in  the  possession  of  the  party  required  to 
furnish  it,  but  to  particularize  the  "claim"  of  such  party 
there  is  little  reason  for  insisting  that  the  application  there- 
for shall  be  based  on  the  affidavit  of  the  party  rather  tilan 
that  of  the  attorney. 

Motion  for  bill  of  particulars. 
Granted. 

Stover  &  HaU,  attorneys  for  the  plaintifiF. 

Wingaie  &  CuUen,  attorneys  for  the  defendant. 

Bltur,  J.: 

Motion  for  a  bill  of  particulars.  It  is  now  clearly  recog- 
nized that  the  function  of  a  bill  of  particulars  is  not  to 
give  information  as  to  facts  in  the  possession  of  the  party 
required  to  furnish  the  bill,  but,  as  expressed  in  the  Code, 
to  particularize  the  "claim"  of  such  party.  See  Dwyer  v. 
Slattery,  118  Ak>.  Div.  345;  103  Supp.  433.  There  would 
seem,  therefore,  to  be  little  reason  for  insisting  that  the 
affidavit  upon  which  the  application  for  the  bill  is  based 
be  verified  by  the  party  rather  than  by  his  attorney. .  I 
think  that,  under  the  circumstances  of  this  cas^,  the  affi- 
davit of  the  attorney  is  sufficient.  See  Kirkland  v.  Kirk- 
land,  80  Supp.  21.    Motion  granted. 
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Opinion  o£  the  Court 


Morris  J.  Solomon.  Plamtiff .  v,  Tb^  Bank  of  New  York. 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  Octobei;  22, 1913) 

of  complaint  after  plaintiff's  motion  for  judgment  over- 
a  demurrer  to  the  complaint  l^ts  been  denied;  practice 

1.  After  a  motioi;!  by  the  plaintiflF  for  judgment  oyerruling  a 
demurrer  to  the  complaint  has  been  denied,  a  motion  by  the 
defendant  for  a  final  judgment  dismissing  the  complaint 
cannot  be  granted,  as  the  remedy  of  the  defendant  in  such  a 
case  is  to  bring  on  the  demurrer  for  argument  as  an  issue  of 
law  in  which  he  can  have  a  judgment  of  dismissal. 

Motion  by  the  defendant  for  final  judgment  dismissing 
the  complaint. 
Denied. 

John  ReiUy,  attorney  for  the  plaintifif . 

Satterlee,  Canfield  &  Stone,  attorneys  for  the-  defendant. 

Nbwburger,  J.: 

This  is  a  motion  made  by  the  defendant  for  a  final 
judgment  disinissing  the  complaint  herein.  The  defend- 
ant interposed  a  demmrer  to  the  complaint,  thereupon 
the  plaintiff  moved  for  judgment  on  the  pleadings,  over- 
ruling the  defendant's  demurrer.  This  motion  was  denied 
and  the  order  that  was  entered  simply  denied  the  motion, 
with  costs,  which  left  the  demurrer  as  a  pleading,  and 
the  defendant  is  left  to  his  remedy  to  bring  the  case  on 
as  an  issue  of  law  in  which  he  can  have  a  judgment  of 
dismissal.  At  this  time  I  cannot  find  any  authority  that 
wll  warrant  my  granting  the  relief  prayed  for,  therefore 
this  motion  must  be  denied. 
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Lehigh  Valley  Railboad  Company,  Respondent,  v. 
AuBUBN  Construction  Company,  Appellant ' 

(207  N.  Y.  721;  aff'g  without  oiMon  142  App.  Div.  928;  126  Supp. 

1136,  no  opinion) 

lUilroada;  action  for  frdght  charges  and  demomce* 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  January  31,  1911,  affirming  a  judgment  in  favor 
of  plainti£F  entcared  upon  a  verdict  directed  by  the  court 

E.  C  Aiken  for  appellant. 

J.  M.  Brainard  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Chase,  Coir 

LIN,  ClTDDEBACK  and  MiLLER,  JJ. 

1  For  complaint  from  this  case  see  post,  page  327.  For  decision  of 
trial  judge  on  motion  to  set  aside  verdict  and  for  a  new  trial  see  note 
below. 

'  The  opinion  of  the  trial  judge  on  the  motion  for  a  new  trial  is  not 
elsewhere  reported  and  is  published  in  full  below: 
FooTB,  J.: 

At  the  conclusion  of  the  trial,  the  court,  on  motion  of  plaintiff's 
counsel,  directed  a  verdict  in  favor  of  plaintiff  for  $3,334.47.  Defend* 
ant's  counsel  then  moved,  upon  the  minutes  of  the  court,  to  set  aside 
this  verdict  and  for  a  new  trial,  which  motion  was  entertuned  and  has 
recently  been  submitted  upon  briefs  of  counsel. 

The  defendant  in  the  years  1907  and  1908  was  engaged  in  the  con- 
struction of  a  railroad,  known  as  the  New  York,  Auburn  A  Lansing 
Railroad,  which,  at  or  near  Aubum,  had  a  physical  connection  with 
the  tracks  of  the  plaintiff's  railroad.  A  laige  quantity  of  nuiterial  and 
supplies,  such  as  rails  and  ties  for  use  in  the  construction  of  this  rail- 
road, defendant  caused  to  be  shipped  consigned  to  itself  at  Aubum, 
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Form  Ho.  80 
Complaiiit;  Railroads;  Action  for  Fteigiit  Charges  and  Demwnige  * 

Supreme  Courts  Cayuga  County. 

Lehigh  Valley  RaUroad 
Company, 

Plaintiff, 
agamst 
Auburn  Construction  Company, 

Defendant. 

The  plaintiff  above  named  complains  of  the  defendant 
and  upon  information  and  belief  alleges  the  following 
facts  constituting  its  cause  of  action: 

N.  Y.,  in  carload  lots  from  points  outside  the  State  of  New  York.  The 
business  was,  therefore,  interstate  commerce.  During  this  periodi  the 
railroad  which  defendant  constructed  was,  to  some  extent,  in  operation 
and  freight  was  received  from  that  road  by  plaintiff  for  transportation 
and  the  charges  thereon  accruing  to  defendant  for  defendant's  share 
of  the  through  rate  were  sometimes  received  and  retained  by  plaintiff 
and  the  amount  thereof  became  an  indebtedness  from  plaintiff  to  de- 
foidant,  and  prior  to  December  17, 1907,  plaintiff  had  been  in  the  habit 
of  granting  credit  to  defendant  in  respect  to  freight  charges  accruing 
to  plaintiff  on  shipments  over  plaintiff's  line  consigned  to  defendant, 
but  on  that  date  plaintiff  refused  to  grant  any  further  credit  to  defend- 
ant and  refused  to  deliver  freight  except  upon  payment  of  freight 
charges  due  thereon.  After  December  17, 1907,  a  large  number  of  cars 
loaded  with  freight  consigned  to  defendant  arrived  over  plaintiff's  lines 
at  Auburn  on  which  the  freight  charges  had  not  been  paid,  and  plain- 
tiff held  these  cars  in  its  yards  and  on  sidings  at  Auburn  awaiting  pay- 
ment of  freight  charges  by  defendant  and  refusing  to  deliver  the  cars 
or  their  contents  to  defendant  until  these  charges  were  paid.  Demur- 
rage of  car  service  charges  accrued  upon  these  cars  while  being  held 
by  plaintiff  awaiting  delivery,  and  no  question  was  made  at  the  trial 
or  is  made  here  but  that  the  amount  of  freight  charges  included  in  the 

'  Frc»n  Lehigh  VaUey  R.  £.  Co.  v.  Avbum  Canstructian  Co.,  TXH 
N.  Y.  721  aff'g  without  opinion  142  App.  Div.  fi28;  126  Siqyp.  1136,  no 
opinion.   See  amte^  page  326. 
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That  the  plaintiff  is  and  was  at  all  the  times  hereinafter 
mentioned  a  foreign  railroad  corporation  organized  and 
existing  pursuant  to  the  laws  of  the  State  of  Pennsylvania, 


verdict  is  the  correct  amount  due  to  plaintiff  therefor,  nor  does  defend- 
ant question  upon  this  motion  its  liability  for  that  part  of  the  verdict 
which  represents  freight  charges.  But  a  considerable  part  of  this 
verdict  is  for  demurrage  or  car  service  charges,  and  as  to  this  defendant 
contends  that  it  is  not  liable,  or  the  question  of  the  liability  riiould 
have  been  submitted  to  the  jury,  and  that  a  new  trial  should  be  ordered 
unless  plaintiff  stipulates  to  reduce  the  amoxmt  of  the  verdict  by  tiie 
amount  of  the  demurrage  or  car  service  charges.  Defendant  does  not 
question  the  fact  that  plaintiff  is  obliged  to  charge  the  uniform  rate 
of  demurrage  which  is  placed  in  its  published  tariffs  in  accordance 
with  the  Interstate  Conmierce  Law  and  the  regulations  of  the  Ifiler- 
state  Commerce  Commission,  but  defendant's  counsel  now  contends 
that  defendant  b  not  liable  for  car  service  charges,  because,  as  he 
claims,  the  evidence  shows  defendant  was  willing  to  imload  these  cars 
upon  plaintiff's  premises,  leaving  their  contents  in  plaintiff's  posses- 
sion and  thus  releasing  the  cars. 

The  counsel  who  now  represents  defendant  was  not  its  counsel  at 
the  trial.  He  derives  his  information  from  a  study  of  the  stenographer's 
minutes,  and  puts  a  different  interpretation  on  certain  testimony  of 
the  witness  Clarke  than  was  claimed  for  it  at  the  trial.  Mr.  Clarke, 
who  was  the  chief  engineer  for  defendant  and  who  represented  defend- 
ant in  regard  to  shipments  consigned  to  it,  was  called  as  a  witness  for 
defendant.  He  testified  to  conversations  with  the  local  freight  agents 
at  Auburn  after  the  time  plaintiff  discontinued  giving  credit  to  de- 
fendant for  freight  charges,  in  which  conversations  Clarke  endeavored 
to  make  some  arrangement  for  a  delivery  of  the  cars  which  were  being 
held  for  charges.  He  testified  that  these  agents  told  him  they  were 
not  authorized  to  allow  the  cars  to  be  delivered  until  the  charges  were 
paid.  He  then  said  that  at  some  time  not  named  or  fibced  he  met  Mr. 
Titus  on  the  train  and  Mr.  Titus  asked  him  ''if  he  couldn't  get  that 
material  off  the  cars."  Clarke  says,  "I  told  him  we  were  perfectly 
willing  to  take  it  off  the  cars,  but  it  wouldn't  be  delivered  unless  the 
charges  were  paid,  and  asked  him  if  it  couldn't  be  delivered  that  we 
would  be  glad  to  unload  it.  I  told  him  charges  were  accruing  daily 
coming  to  our  road  and  those  charges  would  soon  absorb  the  freight 
charges  we  owed  them  and  they  should  permit  us  to  unload  it.  Mr. 
Titus  said  the  charges  were  not  in  his  department  and  he  couldn't 
permit  it."  On  this  testimony  alone  defendant's  present  counsel  now 
claims  that  defendant  offered  to  unload  these  cars,  leaving  their  con- 
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doiiig  business  as  a  common  carrier  of  freight  in  the  States 
of  Pennsylvania,  New  Jersey  and  New  York,  and  having 
its  principal  office  in  the  City  of  Philadelphia,  Pa. 


tents  in  possession  of  plaintiff  and  thus  release  the  cars.  Who  Mr. 
Titus  was  does  not  appear.  It  may  be  inferred  that  he  was  some 
ofRcer  of  the  plaintiff  company,  but  he  stated  to  Mr.  Clarke  that  the 
matter  was  not  in  his  department,  and  hence  he  could  not  comply  with 
Mr.  Clarke's  request  whatever  it  was. 

The  coimsel  who  represented  defendant  at  the  trial  did  not  claim  or 
suggest  that  this,  or  any  other  testimony  in  the  case,  showed  an  offer 
or  a  willingness  on  the  part  of  the  defendant  to  unload  these  cars  upon 
plaintiff's  premises  for  the  purpose  of  releasing  the  cars  or  for  any  other 
purpose.  It  wasn't,  suggested  that  there  was  any  such  question  in 
the  case,  nor  was  any  request  made  to  submit  the  case  to  the  jury 
upon  the  theory  that  there  was  evidence  of  that  character.  Nor  does 
the  evidence  bear  the  interpretation  now  put  upon  it  by  the  present 
counsel  for  the  defendant,  when  considered  in  connection  with  the  other 
testimony  in  the  case.  Mr.  Clarke  made  repeated  efforts  to  secure 
the  delivery  of  these  cars  upon  the  tracks  of  defendant's  railroad  with- 
out prepaying  the  freight  charges.  He  applied  to  plaintiff's  local 
agents  at  Auburn  and  to.  the  general  offices  of  plaintiff's  company  in 
New  York  and  Philadelphia,  and  on  none  of  these  occasions  does  he 
claim  to  have  suggested  a  wish  or  willingness  to  unload  the  contents 
of  these  cars  upon  plaintiff's  premises.  And  later,  when  plaintiff's 
claim  was  put  into  the  hands  of  Mr.  Janiver,  its  assistant  general 
solicitor,  and  suit  was  threatened,  Mr.  Clarke  writes  Mr.  Janiver 
under  date  of  April  4,  1908  (Exhibit  8),  objecting  to  that  part  of  the 
car  service  charges  which  accrued  while  plaintiff  was  retaining  funds 
due  to  defendant  company  for  outgoing  freights,  and  asking  that  some 
allowance  be  made  on  this  account;  and  again  on  April  23,  1908  (Ex- 
hibit 9)  Mr.  Clarke  writes  Janiver,  submitting  a  proposition  of  settle- 
ment and  saying:  ''That  for  the  present  we  disregard  any  claim  which 
we  have  for  rebate  of  car  service  charges  accrued  upon  cars  which  were 
held  for  freight  charges  at  a  time  when  there  was  a  balance  due  the 
Auburn  Construction  Company  by  the  Lehigh  Valley  road/'  and  sug- 
gesting no  other  ground  whatever  for  a  claim  of  rebate  in  respect  to 
these  car  service  charges. 

In  view  of  the  fact  that  it  was  not  shown  that  Mr.  Clarke  or  any 
other  representative  of  defendant  ever  suggested  the  imloading  of 
these  cars  upon  plaintiff's  property  to  any  other  agent  or  representar 
live  of  the  company;  that  it  was  not  claimed  or  suggested  during  any 
of  the  negotiations  for  settlement  prior  to  the  bringing  of  this  suit 
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That  the  defendant  is  and  was  at  all  the  times  herein- 
after mentioned  a  domestic  corporation  having  its  prin- 
cipal office  in  the  City  of  Auburn,  County  of  Cayuga  ^^^ 
State  of  New  York. 


that  defendant  had  any  claim  for  rebate  of  car  service  charges  on  thia 
ground;  that  no  claim  was  made  at  the  trial  that  defendant  had  ever 
made  such  an  ofifer  or  that  the  testimony  of  Mr.  Clarke  was  to  any 
such  efifect,  I  think  that  Mr.  Clarke's  testimony  above  quoted  cannot 
be  given  the  interpretation  claimed  for  it  by  the  present  counsel  for 
defendant.  He  says  that  Mr.  Titus  asked  him  somewhere  on  a  railway 
train,  "If  we  couldn't  get  the  material  off  the  cars."  Was  that  a  re- 
quest by  Mr.  Titus  that  defendant  should  unload  the  material  and 
leave  it  on  plaintiff's  premises?  If  so,  it  conveyed  not  only  a  ocHisent 
but  a  request  to  Mr.  Clarke  to  do  so,  but  I  apprehend  that  it  was  a 
request  that  Mr.  Clarke's  company  should  get  the  material  off  the 
cars  by  accepting  a  delivery  of  the  cars  and  paying  the  charges.  Mr. 
Clarke's  reply  was,  "I  told  him  we  were  perfectly  willing  to  take  it 
off  the  cars,  but  it  wouldn't  be  delivered  unless  the  charges  were  paid 
and  asked  him  if  it  couldn't  be  delivered  that  we  would  be  f^aui  to 
unload  it."  That  is  to  say,  while  Clarke  was  perfectly  willing  to  take 
it  off  the  cars,  he  couldn't  do  so  because  the  material  would  not  be 
delivered  unless  the  charges  were  paid,  and  he  asked  if  it  couldn't  be 
delivered,  as  they  would  be  glad  to  unload  it, — ^not  to  unload  it  upon 
plaintiff's  premises  but  to  unload  it  after  it  was  delivered,  which  meant 
unloaded  somewhere  along  the  line  of  defendant's  ndlroad  where  it 
was  to  be  used.  Then  Clarke  continues,  "I  told  him  charges  were 
accruing  daily  coming  to  our  road  and  those  charges  would  soon  ab- 
sorb the  freight  charges  we  owed  them  and  they  should  permit  us  to 
unload  it."  This  shows  clearly  that  what  Clarke  was  requesting  was 
a  delivery  of  those  cars  without  prepayment  of  the  charges,  for  the 
reason  that  countercharges  were  accruing  in  favor  of  defendant  which 
would  in  time  take  care  of  the  charges  due  to  plaintiff.  So  it  was  a 
release  of  the  cars  which  were  being  held  for  charges  which  Mr.  Qarke 
was  asking  for  and  not  the  privilege  of  unloading  the  cars,  leaving 
their  contents  in  plaintiff's  possession  pending  the  payment  of  charges. 
Mr.  Titus'  reply  was  that  "the  charges  were  not  in  his  department 
and  he  couldn't  permit  it,"  showing  that  Mr.  Titus  understood  that 
the  request  had  reference  to  a  delivery  without  payment  of  charges. 
Mr.  Titus  does  not  say  that  the  unloading  of  the  cars  upon  plaintiff's 
premises  was  not  a  matter  in  his  department. 

This  testhnony  of  Mr.  Clarke  would  undoubtedly  have  been  made 
clearer,  had  any  su|s;estion  been  made  at  the  trial  that  it  had  the  mean- 
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That  during  the  years  1907  and  1908,  and  prior  to 
April  4,  1908,  the  defendant  caused  to  be  delivered  to 
this  plaintiff  divers  consignments  of  freight  and  merchan- 
dise for  transportation  over  its  line  of  raihroad  to  the  City 
of  Auburn  aforesaid,  and  plaintiff  did  so  transport  the 
same  as  such  common  carrier  as  aforesaid  to  the  said 
City  of  Aubmn;  that  said  freights  and  merchandise  were 
all  shipped  and  transported  to  and  reached  the  City  of 
Auburn  in  car  load  lots;  that  the  freight  charges  upon 
said  several  consignments  amoimted  in  the  aggregate  to 
the  sum  of  twenty-five  himdred  nineteen  and  78-100 
dollars  ($2,519.78) ;  that  the  defendant  did  not  promptly 
unload  such  freights  and  merchandise  from  the  cars  Or 


ing  now  attributed  to  it,  and  certainly  if  it  had  then  been  considered  by 
mther  party  as  showing  an  offer  on  the  part  of  defendant  to  release 
these  cars  from  further  detention  by  unloading  their  contents  and 
leaving  it  in  plaintiff's  possession,  we  should  have  had  further  testi- 
mony as  to  whether  it  would  have  been  a  matter  of  economy  to  defend- 
ant to  have  incurred  the  expense  of  unloading  and  reloading  these 
forty  or  fifty  cars  and  as  to  whether  there  was  storage  room  upon  plain- 
tiff's premises  available  for  the  purpose.  I  am  satisfied  that  the  testi- 
mony oi  Mr.  Clarke  should  not  be  gjven  the  interpretation  now  claimed 
for  it,  and  that  it  was  not  intended  to  have  that  meaning.  Hence,  I 
shaU  not  examine  the  question,  which  is  not  considered  in  the  briefs 
of  counsel,  as  to  whether  if  a  request  had  been  made  by  defendant  to 
be  permitted  to  unload  these  cars  upon  plaintiff's  premises  to  stop  the 
running  of  car  service  charges,  it  would  have  been  the  duty  of  plaintiff 
to  permit  it. 

There  is  a  further  reason  why  this  verdict  should  not  be  distiu'bed. 
It  appears  very  clearly  from  the  correspondence  in  evidence  that  the 
defendant  at  about  the  time  this  suit  was  begun  prociured  a  delay  of 
several  months  in  the  prosecution  of  the  case  by  virtue  of  an  agree- 
ment then  entered  into  with  plaintiff  to  pay  the  whole  amount  of 
plaintiff's  claim,  including  these  demurrage  charges,  if  pluntiff  would 
forbear  to  press  the  suit.  Plaintiff  did  forbear  and  by  virtue  of  that 
agreement  defendant  obtained  the  delay  asked  for,  which  was  a  valid 
and  sufficient  consideration  to  support  its  agreement  to  pay  plaintiff's 
daiminfull. 

It  fbUows  that  this  motion  must  be  denied,  with  costs. 

Dated,  Rochester,  N.  Y.,  April  9,  1910. 
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pay  the  freight  charges  thereon,  but  on  the  contrary 
allowed  such  freights  and  merchandise  to  remain  upon 
such  cars  imtil  car  service  charges  amoimting  to  two 
thousand  one  hundred  fifty-four  dollars  ($2,154)  had 
accrued  thereon;  such  freight  charges  and  car  service 
charges  amounting  in  the  aggregate  to  forty-sis  hundred 
seventy-three  and  78-100  dollars  ($4,673.78),  all  of  which 
the  defendant  promised  and  agreed  to  pay. 

That  on  or  about  April  4, 1908,  certain  allowances  were 
made  to  defendant  by  way  of  offset  and  corrections 
amoimting  to  fourteen  hundred  eighty-eight  and  5-100 
dollars,  and  the  amount  due  and  impaid  on  that  day  to 
plaintiff  from  defendant  on  account  of  such  freights  and 
car  service  charges  fixed  by  agreement  of  parties  at  thirty- 
one  hundred  eighty-five  and  73-100  dollars  ($3,185.73), 
no  part  of  which  has  since  been  paid,  and  which  defendant 
agreed  to  pay. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  smn  of  thirty-one  hundred  eighty-five 
and  73-100  dollars  with  interest  from  April  4,  1908,  be- 
sides the  costs  of  this  action. 

Taber  &  Beainarj>, 
Attorneys  for  Plaintiff, 
122  Genesee  Street, 
Auburn,  N.  Y. 

[Verification.] 
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National  Sukety  Company,   Plaintiff,   v.   Filadelpo 

Rosa,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  September  2fr,  1913) 

Plea^ng;  comt)Iaiiit;  demurrer;  motioii  for  judgment  on  the  plead- 
ings; injiinction;  surety  for  pzivate  banker  hiving  paid  penal 
sum  of  bond  into  courts  in  former  proceeding,  seeking  to  restrain 
action  by  creditor  of  principal  who  did  not  receive  notice  of  prior 
proceeding;  application  of  the  doctrine  of  lis  pendent  to  former 
proceeding 

1.  Where  a  surety  company,  which  had  given  a  bond  pursuant 
to  L.  1908,  c.  479,  conditioned  for  the  repa3anent  of  deposits 
by  a  private  banker,  had  paid  the  entire  penal  sum  of  the 
bond  into  court,  in  a  proceedmg  under  Code  Qiv.  Ptt).,  §  743, 
in  which  the  coint>any  was  discharged  from  further  liability 
on  its  bond,  and  the  money  was  distributed,  under  the  direc- 
tion of  a  referee  appointed  by  the  court  after  such  notice 
to  creditors  as  the  court  directed,  it  was  held  that  the  entire 
liability  of  the  surety  company  was  discharged  and  it  was 
entitled  to  an  injimction  against  a  creditor  of  the  principal 
who  did  not  have  actual  notice  of  the  prior  proceeding  and 
who  had  made  cldim  upon  the  bond  based  upon  the  banker's 
default.  Where  a  demurrer  was  interposed  to  a  complaint 
setting  up  such  facts  it  was  held  that  the  plaintiff  was  en- 
titled to  judgment  on  the  pleadings. 

2.  The  doctrine  of  lis  pendens  applied  to  the  former  proceed- 
ing and  any  creditor  or  claimant  who  disregarded  such  con- 
structive notice  did  so  at  his  p^l. 

3.  A  creditor  of  a  principal  can  no  more  enlarge  the  liability 
of  a  surety  by  neglecting  to  sue  until  after  the  lawful  distribu- 
tion of  the  entire  penalty  of  the  bond  than  a  judgment  credi- 
tor could  enlarge  his  claim  by  recovering  several  judgments 
thereon  against  sureties  of  jobit  defendants. 

Motion  by  the  plaintiff  for  judgment  on  the  pleadings 
after  demurrer  by  the  defendant. 
Granted. 
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WiUiam  J.  Griffin,  attorney  for  the  plaintiff. 
Michael  Schneiderman,  attorney  for  the  defendant. 


Guy,  J.:  ' 

Plaintiff  moves  for  judgment  upon  a  demurrer  to  the 
complaint.  The  action  is  brought  by  a  surety  company, 
which  gave  a  bond  in  the  penal  sum  of  $15,000,  pursuant 
to  chapter  479,  Laws  of  1908,  conditioned  for  the  repay- 
ment of  a  private  banker's  deposits  and  the  faithful  hold- 
ing and  transmission  of  money  by  him,  to  restrain  the 
prosecution  of  claims  thereon  because  of  the  banker's  de- 
fault, the  plaintiff  having  satisfied  the  bond  by  paying 
the  entire  amount  thereof  into  court,  and  the  court  having 
thereupon  enjoined  all  parties  who  then  made  or  who 
might  thereafter  make  claims  against  the  plaintiff  on 
said  bond  from  prosecuting  any  of  such  present  or  future 
claims,  except  before  the  referee  who  was  appointed  to 
determine  all  such  claims.  The  fund  so  deposited  in  court 
was  all  distributed,  pursuant  to  the  referee's  decision, 
among  the  various  cliumants  under  said  bond,  made  after 
such  notice  as  the  court  prescribed.  It  does  not  appear 
that  the  demmring  defendants  were  served  with  personal 
notice  or  otherwise  than  by  such  constructive  notice  as 
the  court  ordered.  By  §  743  of  the  CJode  the  court  is  given 
plenary  power  to  discharge  a  party  paying  money  into 
court  upon  such  notice  as  it  may  deem  just.  All  the 
claimants  under  a  bond  in  a  penal  sum  for  the  faithful 
performance  of  a  duty  or  trust  can  recover  no  more  than 
the  penal  siun  (Code,  §  1915).  The  measure  of  the  surety 
company's  total  liability  under  the  bond  -in  question  is 
limited  to  the  penalty  of  the  bond.  Equity  has  full  power 
upon  payment  of  the  penal  sum,  less  valid  prior  recoveries, 
into  court,  to  distribute  it  in  a  single  action  or  proceeding 
pro  rata,  so  as  to  bind  aU  creditors  and  claimants.  Ouf^ 
fanti  V.  Nat.  Surety  Co.,  196  N.  Y.  453,  456-8;  lUinois 
Surety  Co,  y,  MaUone,  138  App.  Div.  173, 175-7;  122  Supp. 


Manhattan  Co.  v.  Bbngtjiat  Art  Musexjm,  etc.    335 

Statement  of  the  Case 

928.  The  doctrine  of  lis  pendens  applies  lo  such  a  proceed- 
ingy  and  any  creditor  or  claimant  who  disregarded  such 
constructive  notice  as  the  coiui^  in  its  discretion  ordered 
did  so  at  his  peril.  A  creditor  could  no  more  enlarge  the 
liability  of  the  surety  by  neglecting  to  sue  until  after  the 
lawful  distribution  of  the  entire  penalty  of  the  bond  than 
a  judgment  creditor  could  enlarge  his  claim  by  recovering 
several  judgments  thereon  against  sureties  or  joint  de- 
fendants. No  matter  how  many  claims  or  judgments 
there  may  be  on  or  for  the  same  obligation,  equity  will 
enjoin  more  than  one  satisfaction  and  that  will  operate 
as  to  all.  Lard  v.  Tiffany,  98  N.  Y.  412,  421.  Demurrer 
overruled  and  judgment  for  plaintiff,  with  costs. 


The  Manhattan  Storage  and  Wabehouse  Company, 
Plaintiff,  v.  Benguiat  Art  Museum,  VrPALL  Benguiat, 
Leopold  Benguiat  and  Julius  Harbubgeb,  Sheriff  of 
the  CJoimty  of  New  York,  Defendants 

(Supreme  Ck>urt,  N.  Y.  Special  Temi,  Part  3,  September  15,  1913) 

Interpleader;  action  of;  warehouseman;  claim  by  attachment 
creditor  against  bailor  of  goods;  levy  of  attachment  on  goods 
in  possession  of  bailee  with  warehouseman's  lien,  when  goods 
alleged  to  have  been  fraudulently  transferred  by  bailor 

1.  An  action  of  interpleader  by  a  warehouseman  may  be  sus* 
tained  by  showing  that  an  attachment  has  been  levied  against 
the  goods  by  a  creditor  of  the  original  bailor,  on  allegations 
that  the  transfer  to  the  present  claimant  to  ownership,  to 
whom  a  bill  of  sale  has  been  made  by  the  origmal  bailor,  was 
fraudulent,  even  though  the  sheriff  has  not  taken  actual  pos- 
session of  the  chattels  and  the  warehouseman  retains  pos- 
session to  protect  its  lien  for  storage  charges. 

2.  An  attachment  may  be  levied  agamst  tan^ble  personal 
property,  even  though  it  has  been  transferred  by  a  bill  of 
sale  antedating  the  warrant  of  attachment,  where  it  is  alleged 
that  the  transfer  was  in  fraud  of  the  plaintiff. 
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3.  A  lien  can  be  acquired  under  Code  Civ.  Pro.,  §  649,  subdivi- 
sion 3,  upon  tanipble  personal  property  bdonpiig  to  the 
defendant  in  the  attachment  action,  where  such  property  b 
in  the  possession  of  a  third  party,  but  is  subject  to  a  lien  so 
that  actual  possession  cannot  be  taken  by  the  sheriff. 

Action  of  interpleader. 
Judgment  for  the  phirvtiff. 

LehmaieT  A  BeUet^  attorneys  for  the  plaintiff. 

Ascher,  Ogust  A  Goldstein,  attorneys  for  die  defendant 
Benguiat  Art  Musenni. 

Gould  &  Wilkie,  attorneys  for  the  defendants  Vitall  and 
Leopold  Benguiat. 

GreenbauMi  J. : 

The  practically  undisputed  facts  as  they  existed  at  the 
time  of  the  trial  would  scarcely  justify  a  judgment  of 
interpleader  in  favor  of  plaintiff  were  it  not  for  the  ques- 
tion that  arises  by  reason  of  the  service  upon  the  plaintiS, 
a  warehousetnan,  of  the  warrant  of  atttachment  and  of 
the  sheriff's  notice  thereunder  that  he  thereby  attached 
the  property  of  H.  Ephraim  Benguiat  and  Mordecai 
Benguiat,  the  defendants  in  the  action  in  which  the  attach- 
ment was  granted.  It  is  contended  in  behalf  of  the  de- 
fendant the  Benguiat  Art  Museum,  the  transferee  of  a 
valuable  lot  of  goods  originally  stored  with  the  plaintiff 
by  said  H.  Ephraim  and  Mordecai  Benguiat,  that  these 
goods  having  been  transferred  to  it  under  a  bill  of  sale 
which  antedates  the  issuance  of  the  warrant  of  attach- 
ment are  not  attachable,  even  though  it  be  claimed  that 
the  transfer  was  fraudulent  as  against  creditors,  the  plain- 
tiffs in  the  attachment  action.  The  law,  however,  is  well 
settled  to  the  contrary.  Hess  v.  Hess,  117  N.  Y.  306; 
SkiUon  V.  Codington.  185  N.  Y.  80,  87.    It  is  furtiber  in- 
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sisted  that  in  no  event  can  a  levy  be  made  upon  tangible 
property  unless  the  goods  are  taken  by  the  sheriff  in  his 
actual  custody.  This  unquestionably  is  ordinarily  the 
rule.  The  Appellate  Division,  however,  has  held  that 
such  is  not  the  requisite  when  the  goods  to  be  levied  upon 
are  subject  to  a  lien  in  favor  of  the  party  in  whose  posses* 
sion  they  are  found.  Thus  in  Gavazzi  v.  Dryfooa,  110  App. 
Div.  90;  97  Supp.  59,  in  apparent  reliance  upon  Warner 
v.  F(mrth  Nat.  Bank,  115  N.  Y.  251,  it  is  stated  that  "a 
lien  can  be  acquired  imder  subdivision  3  of  §  649  of  the 
Code  of  Civil  Procedure  upon  personal  property  belonging 
to  the  defendant  in  the  attachment  action  where  such 
property  is  in  the  possession  of  a  third  party,  but  is  subject 
to  a  lien  so  that  actual  custody  of  the  property  cannot 
be  taken  by  the  sheriff."  .  The  court  is  not  required  to 
determine  in  this  action  the  legal  effect  of  the  service  of 
the  warrant  of  attachment  and  of  the  sheriff's  notice  of 
levy  wh^e,  as  here,  it  appears  that  plaintiff,  in  whose 
possession  the  goods  were,  had  a  lien  thereon  for  unpaid 
storage  charges.  Nor  is  the  plaintiff  obliged  to  show  that 
the  sheriff,  claimant,  will  probably  succeed  in  establishing 
his  claim.  Pouch  v.  Prudential  Ins.  Co.,  204  N.  Y.  281, 
286.  The  plaintiff  is  not  required  to  decide  at  its  peril 
whether  the  sheriff  secured  a  hen  or  not  against  the  prop- 
erty in  its  custody.  It  suffices  if  the  claim  rests  upon  a 
substantial  basis.  Beebe  v.  Mead,  101  App.  Div.  500;  92 
Supp,  51;  Crane  v.  McDonald,  118  N.  Y.  648.  There 
must  be  judgment  of  interpleader  for  plaintiff. 


22 
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Rudolph  Deutsch,  Plaintiff,  v.  William  L.  Babbell 

CoBiPANT,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  October  3, 1913) 

Pleading;  answer;  insufficient  denial;  motion  to  strike  oat  when 
answer  also  contains  counterclaim;  remedy;  insufficient  separate 
defenses;  remedy  by  demurrer  not  motion. 

1.  When  an  answer  contains  a  counterelaim,  and  also  denials 
in  a  form  not  authorized  by  the  Code,  a  motion  cannot  be 
entertained  prior  to  the  trial  to  strike  out  such  denials,  or 
for  judgment,  while  such  counterclaim  stands. 

2.  The  remedy  in  getting  rid  of  insufficient  separate  defenses 
is  by  demurrer  and  not  by  motion  to  strike  out  under  Code 
Civ.  Pro.,  §  646. 

Motion  to  strike  out  insufficient  denials  in  the  answer 
and  for  judgment. 
Dented. 

Booth  &  EUiSy  attorneys  for  the  plaintiff. 

Mervyn  Wolffs  attorney  for  the  defendant. 

BiJUB,  J. : 

Motion  to  strike  out  as  irrelevant  and  redundant  a 
denial  in  a  form  not  authorized  by  the  Code  and  incom- 
prehensible in  fact,  as  well  as  three  separate  insufficient 
defenses.  As  to  the  three  separate  defenses  the  r^nedy 
is  not  to  be  sought  in  a  motion  to  strike  out  under  §  545, 
but  by  demurrer.  See  Kavanaugh  v.  CommonweaUh  Trust 
Co.f  181  N.  Y.  121.  Since  the  answer  contains  a  counter- 
claim which,  for  the  purposes  of  this  motion  at  least,  must 
be  regarded  as  good,  there  seems,  unfortunately  to  be  no 
way  of  disposing  of  the  insufficient  denial  in  advance  of 
the  trial.    It  cannot  be  stricken  out  on  motion  because 
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no  such  proceeding  is  authorized,  and  judgment  cannot 
be  had  in  the  action  while  the  counterclaim  stands.  See 
also  Rochkind  v.  Perlman,  123  App,  Div.  808;  108  Supp. 
224, 1 151.    Motion  denied. 


Village   of   Haverstraw,   Respondent,   v.   J.   Esler 
EcKERSON;  Appellant,  and  others,  defendants  ^ 

(168  App.  Div.  419;  143  Supp.  667) 

Contempt;  failure  to  fill  in  excavations  so  as  to  give  lateral  support 
to  village  street  in  compliance  with  judgment;  procedure  on 
motion  for  punishment 

1.  Where  a  judgment  required  a  defendant  to  fill  in  an  excava- 
tion so  as  to  give  lateral  support  to  a  village  street,  and  the 
defendant  had  wholly  failed  to  comply  with  the  judgment, 

^  The  decree  requiring  the  defendant  to  fill  in  the  excavation  which 
removed  the  lateral  support  of  the  streets  of  the  Village  of  Haverstraw 
was  aflBrmed  by  the  Appellate  Division  and  the  Court  of  Appeals  with- 
out an  opinion  being  rendered  in  either  court.  The  complaint  and  the 
original  decree  made  in  the  action  will  be  found  in  2  Bradbiuy's  PL  & 
Pr.  Rep.,  at  pages  130  and  136,  respectively.  The  defendant  not  hav- 
ing complied  with  the  decree  the  matter  was  again  brought  before  the 
Special  Term  on  a  motion  to  punish  the  defendants  for  contempt.  A 
number  of  defendants  were  involved,  but  the  coMct  finally  determined 
that  the  defendant,  J.  Esler  Eckerson,  was  the  real  party  in  interest  as 
being  the  owner  of  the  hmd  where  the  excavation  was  made,  and  the 
contempt  order  was  made  against  the  defendant  Eckerson  alone. 
When  the  motion  to  punish  the  defendant  for  contempt  was  heard  the 
court  took  oral  testimony  in  addition  to  the  affidavits  which  were  pre- 
sented by  both  sides.  Two  short  decisions  were  rendered  by  Mr.  Jus- 
tice ToMFKiNS,  on  the  several  motions,  and  those  decisions  will  be 
found  post,  pages  360  and  361,  respectively.  For  the  other  papers  on 
wliich  the  motion  to  punish  the  defendant  for  contempt  was  based, 
see  the  following  forms  at  the  pages  indicated:  Principal  Affidavit, 
page  343;  Affidavit  of  Service,  page  348;  Notice  Served  with  Judgment, 
page  350;  Order  to  Show  Cause,  page  352;  Order  Adjudging  Defend- 
ants Guilty  of  Contempt,  page  354. 
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and  there  was  no  testimony  in  the  record  as  to  the  cost 
of  p&^ormmg  the  work  which  the  defendant  was  required 
to  do,  it  was  held  that  such  defendant  should  not  be  punished 
by  having  a  fine  inflicted  upon  him  for  a  specific  amount, 
but  an  order  should  be  made  that  the  defendant  be  impris- 
oned until  he  complied  with  the  judgment,  and  the  provision 
imposing  a  fine  should  be  stricken  out. 

Appeal  by  the  defendant  J.  Esler  Eckerson  from  an 
order  of  the  Supreme  Court  made  at  the  Rockland  County 
Special  Term  and  entered  in  the  office  of  the  Clerk  of  the 
County  of  Rockland  on  the  4th  day  of  October,  1912, 
adjudging  the  appellant  guilty  of  a  dvil  contempt  of 
court. 

Modified  and  affirmed. 

4 

Abram  F.  Sendn  for  the  appellant. 

AUmzo  Wheeler  (WiUiam  McCauUyj  with  him  on  the 
brief),  for  the  respondent. 

Burr,  J.: 

The  affidavits  presented  in  this  proceeding  and  the 
testimony  taken  therein  clearly  establish  that  it  is  within 
the  power  of  defendant  Eckerson  to  comply  with  the  pro- 
visions of  the  judgment  entered  in  the  above-entitled 
action,  requiring  him  to  fill  the  excavation  made  upon  his 
land  to  the  extent  prescribed  by  the  said  judgment,  and 
that  his  refusal  so  to  do  is  contumacious  and  wiOfuI. 
There  is  evidence  from  one  of  the  tenants  in  occupation 
of  a  part  of  the  land  leased  by  him  for  bridonaking  pur- 
poses, that  there  is  nearly  or  quite  sufficient  refuse  nu^ 
terial  on  his  land  to  make  the  necessary  fill,  and  that  when 
said  tenant  attempted  to  use  the  same  for  that  purpose, 
defendant  interfered  to  prevent  him.  This  evidence  is 
uncontradicted.    The  affidavits  introduced  by  defendant 


Haverstraw  v.  Eckerson  341 


Opinion  of  the  Court 


relative  to  the  necessity  for  fill  upon  the  clay  bottom  are 
wholly  irrelevant.  That  question  was  finally  determined 
uiK)n  the  trial  of  the  action,  and  by  the  judgment  en- 
tered therein.  ViUage  of  Haverstraw  v.  Eckerson,  No. 
«,  140  App.  Div.  896;  126  Supp  1148;  afif'd  204  N.  Y. 
635. 

The  only  questions  open  for  discussion,  therefore,  arise 
in  connection  with  the  punishment  inflicted.  The  fine  of 
$250,  irrespective  of  proof  of  any  actual  loss  or  injury  to 
plaintiff,  was  witlun  the  power  of  the  court,  and  is  justified. 
[Judiciary  Law  (Consol.  Laws,  chap.  30;  Laws  of  1909, 
chap.  35),  §  773.]  Equity  also  has  inherent  as  well  aa 
statutory  power  to  enforce  compliance  with  its  decrees 
by  imprisoning  a  capable  but  contumacious  defendant 
mitil  he  yields  obedience.  4  Pom.  Eq.  Juris*  (3d  ed.) 
§  1317.  The  statute  provides  that  "A  court  of  record 
has  power  to  punish,  by  fine  and  imprisonment,  or  either, 
a  neglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or 
special  proceeding,  pending  in  the  coiu*t  may  be  defeated, 
impaired,  impeded,  or  prejudiced,  in  either  of  the  following 
cases:  *  *  *  3.  A  party  to  the  action  *  *  *  for  the  non- 
payment of  a  sum  of  money,  ordered  or  adjudged  by  the 
court  to  be  paid,  in  a  case  where  by  law  execution  cannot 
be  awarded  for  the  collection  of  such  siun;  or  for  any 
other  disobedience  to  a  lawful  mandate  of  the  court." 
Judiciary  Law,  supra,  §753.  "Where  the  misconduct 
proved  consists  of  an  omission  to  perform  an  act  or  duty, 
which  it  is  yet  in  the  power  of  the  offender  to  perform,  he 
shall  be  imprisoned  only  until  he  has  performed  it,  and 
paid  the  fine  imposed.''  Id.,  §774.  A  judgment  is  a 
mandate  of  the  court.  Code  Civ.  Pro.,  §  3343,  subd.  2. 
The  judgment  entered  in  the  above-entitled  action  estab- 
lishes the  right  of  plaintiff  as  against  defendant  to  lateral 
support  of  a  public  street  to  the  extent  specified  therein, 
and  defendant's  disobedience  to  its  requirements  defeats, 
impairs,  impedes  or  prejudices  that  right.    It  is  proper. 
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therefore^  that  defendant  should  be  imprisoned  until  he 
obeys. 

In  addition  thereto^  ''If  an  actual  loss  or  injury  has 
been  produced  to  a  party  to  an  action  *  *  *  by  reason  of 
the  misconduct  proved  against  the  offender,  and  the  case 
is  not  one  where  it  is  specially  prescribed  by  law,  that 
an  action  may  be  maintained  to  recover  damages  for  the 
loss  or  injury,  a  fine,  siifficient  to  indemnify  the  aggrieved 
party,  must  be  imposed  upon  the  offender,  and  collected; 
and  paid  over  to  the  aggrieved  party,  imder  the  direction 
of  the  court."  Judiciary  Law,  supra,  §  773.  If  we  assume 
that  the  exception  has  no  application,  the  evidence  intro- 
duced upon  plaintiff's  part  as  to  the  necessary  cost  of 
the  fill  is  too  vague  and  indefinite  to  afford  a  basis  for 
measxuring  the  extent  of  its  loss  or  injury.  Defendant 
Eckerson,  however,  states  in  his  affidavit  that  the  cost 
of  the  required  fill  will  be  at  least  $15,000,  and  so  far  as 
the  amount  of  the  fine  is  concerned,  this  might  be  adopted 
if  the  evidence  showed  any  present  loss  or  injury  to  plain- 
tiff resulting  from  defendant's  fail\u*e  to  obey  the  provi- 
sions of  the  judgment  in  this  regard.  To  affirmatively 
establish  such  actual  loss  or  injury  is  essential.  Moffat  v. 
Herman,  116  N.  Y.  131 ;  Socialistic  Cooperative  Pvb.  Assn. 
V.  Kuhn,  164  id.  473;  Snow  v.  ShreffUr,  148  App.  Div.  422, 
433;  132  Supp.  895.  It  may  be  that  plaintiff  would  have 
authority  to  go  upon  defendant's  land  and  make  the  pie- 
scribed  fill  for  the  purpose  of  abating  a  nuisance.  2  Wood 
Nuis.  (3d  ed.)  1285,  but  it  has  not  done  so.  Up  to  the 
present  tune  it  has  expended  nothuxg  for  that  purpose. 
If  the  fine  of  $20,000  which  has  been  imposed,  and  which 
was  intended  to  represent  the  cost  of  the  fill,  was  ptdd 
over  to  plaintiff,  there  is  no  certainty  that  it  would  be 
expended  for  that  purpose.  Because,  therefore,  there  is 
no  satisfactory  evidence  of  actual  present  loss  or  injury 
to  plaintiff,  the  order  must  be  modified  by  striking  out 
the  provision  for  the  fine  of  $20,000  and  by  making  the 
provision  for  defendant's  imprisonment  until  compliance 


Haverstraw  v.  Eckerson  343 

Principal  Affidavit 

with  the  judgment  absolute,  mstead  of  in  the  alternative 
to  the  payment  of  said  fine;  and  as  thus  modified  it  should 
be  aflSnned,  without  costs. 

Jenks,  p.  J.,  Thoiias,  Carr  and  Putnam,  JJ.,  con- 
curred. 

Order  modified  by  striking  out  the  provision  for  the 
fine  of  $20,000,  and  by  making  the  provision  for  defend- 
ant's imprisonment  until  compliance  with  the  judgment 
absolute  instead  of  in  the  alternative  to  the  payment  of 
said  fine;  and  as  thus  modified  afiBrmed,  without  costs. 


Form  No.  81 


Affidavit;  Motion  to  Punish  Defendants  for  Contempt  for  Failure  to 
Comply  with  Final  Decree  Requiring  the  Filling  in  of  Bxcavation ; 
Lateral  Support  of  Village  Street  ^ 

Supreme  Court,  Rockland  Coimty. 


The  Village  of  Haverstraw, 

Plamtiff, 
against 
J.  Esler  Eckerson,  and  others, 

Defendants. 


Jefferson  Street 
Case. 


County  of  Rockland,  ss. : 

Alonzo  Wheeler,  being  duly  sworn,  deposes  and  says, 
that  he  is  the  attorney  for  the  plaintiff  in  the  above  en- 

>  From  Village  of  Haverstraw  v.  Eckerson,  158  App.  Div.  419;  143 
Supp.  667.  See  ante,  page  339  and  note.  For  Affidavit  of  Service,  see 
"post,  page  348.  For  Notice  Served  with  Original  Judgment  see  post, 
page  350.  For  Order  to  Show  Cause  see  past,  page  352.  For  Order 
Adjudging  Defendants  Guilty  of  Contempt,  see  post,  page  354.  For 
Decisions  of  Court  at  Special  Term,  on  Motion  to  Adjudge  Defend- 
ants Guilty  of  Contempt,  see  post,  pages  360  and  361. 
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titled  action^  his  office  and  place  of  business  being  at 
Haverstraw,  in  said  County;  that  said  action  was  brought 
July  3d,  1907,  to  procure  the  judgment  of  this  Court  per- 
petually enjoining  and  restraining  the  defendants  from 
excavating  and  removing  the  materials  forming  the  lateral 
support  of  Jefferson  Street,  one  of  the  public  streets  of 
said  village,  along  the  north  side  and  at  the  easterly  end 
thereof,  and  to  compel  the  defendants  to  fill  in  and  restore 
the  necessary  lateral  support  of  said  street,  where  it  had 
theretofore  been  removed  or  otherwise  destroyed  by  than; 
all  of  which  will  more  fully  and  at  length  appear  from 
the  complaint  in  said  action;  that  the  defendants  dnly 
appeared  in  said  action  by  R.  E.  and  A.  J.  Prime,  Esqs., 
their  attorneys,  whose  office  and  place  of  business  are  at 
Yonkers,  New  York,  and  in  due  time  interposed  and 
served  an  answer  and  an  amended  answer  to  said  com- 
plaint; that  thereafter,  to  wit,  in  or  about  September, 
1908,  Abram  F.  Servin,  Esq.,  whose  office  and  place  of 
business  are  at  Middletown,  New  York,  was,  by  an  order 
of  this  court,  duly  substituted  as  attorney  for  the  de- 
fendants in  the  place  and  instead  of  their  original  attor- 
neys; that  the  issues  raised  by  the  pleadings  herein  w&e 
thereafter,  to  wit,  April  29,  1909,  duly  brought  to  trial 
and  tried  before  Mr.  Justice  Tompkins  at  Special  Term 
held  at  the  Court  House,  in  said  county,  and  on  subse- 
quent days  to  which  said  trial  was  adjourned;  that  said 
Justice  upon  and  after  the  submission  of  said  action  made 
and  filed  his  findings  of  fact  and  conclusions  of  law  therein, 
wherein  he  foimd  and  decided,  among  other  things,  that 
a  slope  in  sand  of  two  and  one-half  feet  horizontal  to  one 
foot  vertical,  and  in  clay  of  four  feet  horizontal  to  one 
foot  vertical,  along  the  northerly  line  of  said  street  and 
at  the  easterly  end  thereof  upon  the  adjoining  land  of 
said  defendant,  J.  Esler  Eckerson,  is  necessary  for  the 
support  and  safety  of  said  street,  and  to  prev^it  the 
same  from  subsiding  and  sliding  down  upon  said  adjoin- 
ing property;  provided,  however,  the  clay  is  not  exca- 
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vated  and  removed  therefrom  to  a  greater  depth  than 
fifty-eight  feet  below  said  street,  or  twenty  feet  below 
highwater  mark  of  the  Hudson  River;  and  that  below 
that  depth  the  clay  is  hydrated,  soft  and  unstable,  and 
has  very  little,  if  any,  resisting  power;  and  that  where 
the  clay  has  been  excavated  to  a  greater  depth  upon  said 
adjoining  land  no  slope  will  support  and  sustain  said 
street;  that  the  defendants  herein  had  wrongfully  and 
unlawfully  excavated  and  removed  much  of  the  materials 
forming  the  necessary  lateral  support  of  said  street,  and 
had  excavated  and  removed  clay  from  said  adjoining 
property  to  a  greater  depth  in  places  than  fif ty-ei^t  feet 
below  the  surface  of  said  street,  and  that  by  the  excava- 
tion and  removal  of  such  materials  had  rendered  said 
street  unsafe  and  dangerous  for  public  use  and  travel, 
and  liable  to  subside  and  slide  down  upon  said  adjoining 
property;  that  the  plamtiff  was  entitled  to  the  relief  de- 
manded in  the  complaint  and  to  the  judgment  of  this 
Coini;  perpetually  enjoining  and  restraining  said  defend- 
ants, and  each  of  them,  from  excavating  and  removing 
any  of  the  materials  from  said  adjoining  property,  which 
formed  the  necessary  lateral  support  to  said  street,  and 
directing  them  forthwith  to  fill  in  and  restore  the  lateral 
support  of  said  street,  where  it  had  been  taken  away  and 
removed  as  aforesaid;  and,  also,  directing  said  defendants 
to  fill  in  said  excavations  so  that  the  bottom  thereof 
should  not  be  more  than  fifty-eight  feet  below  the  surface 
of  said  street,  and  directing  that  judgment  be  accordingly 
entered  herein;  that  thereafter,  to  wit:  on  August  17, 
1909,  judgment  was  duly  filed  and  entered  herein,  in 
Rockland  County  Clerk's  OflBce,  in  accordance  with  the 
findings  and  decision  of  the  comi),  as  aforesaid;  and  that 
on  the  same  day  the  judgment  roll  in  said  action  was, 
also,  didy  filed  in  said  Clerk's  office,  and  is  now  of  record 
therein;  that  thereafter,  to  wit:  on  or  about  August  18, 
1909,  correct  and  true  copies  of  the  findings  and  decisions 
of  the  court  and  of  the  judgment  entered  thereon,  as 
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aforesaid,  together  with  written  notice  of  such  entry  and 
filing^  were  duly  served  upon  the  defendants'  said  attorney 
by  mail;  that  deponent  begs  leave  to  refer  to  and  read 
upon  this  application,  the  judgment  roll  in  said  action, 
and  each  and  all  of  the  papers  comprising  the  same,  on 
file  and  of  record  in  Rockland  Coimty  Clerk's  office,  as 
aforesaid;  that  thereafter  and  on  or  about  the  3d  day  of 
September,  1909,  the  defendants  served  upon  the  de- 
ponent notice  of  appeal  from  the  judgment  of  the  Special 
Term  of  the  Supreme  Court  to  the  Appellate  Division 
of  the  Supreme  Court  for  the  Second  Judicial  Depart- 
ment; that  the  Appellate  Division,  aforesaid,  thereafter 
decided  said  appeal  from  the  judgment  of  Special  Term  of 
the  Supreme  Court  unanimously  in  favor  of  the  plaintiff- 
respondent;  that  the  judgment  of  the  Appellate  Divi- 
sion was  duly  entered  in  the  office  of  the  Clerk  of  the 
County  of  Rockland  on  the  17th  day  of  October,  1910, 
affirming  the  final  judgment  of  the  Special  Term  of  the 
Supreme  Court,  entered  in  said  Clerk's  office  on  August  17, 
1909,  as  aforesaid;  and  on  the  18th  day  of  October,  1910, 
a  copy  of  the  judgment  and  notice  of  entry  thereof,  to- 
gether with  a  copy  of  the  order  of  affirmance  on  appeal 
from  said  judgment  of  the  Special  Term,  were  personally 
served  upon  defendants-appellants'  attorney,  Abram  F. 
Servin,  Esq.,  at  his  office  in  Middletown,  N.  Y.;  that 
thereafter  and  on  or  about  the  21st  day  of  October,  1910, 
the  attorney  for  the  defendants-appellants  served  or 
caused  to  be  served,  upon  deponent  a  notice  of  appeal 
to  the  Court  of  Appeals  from  the  judgment  of  the  Appel- 
late Division,  aforesaid;  that  said  Court  of  Appeals  af- 
firmed the  judgments  of  the  Special  Term  of  the  Supreme 
Court  and  of  the  Appellate  Division;  that  upon  the  de- 
cision and  remittitur  of  the  Court  of  Appeals  the  judg- 
ment on  affirmance  was  entered  in  Rockland  County 
Clerk's  office  on  the  19th  day  of  February,  1912,  that 
thereafter  and  on  or  about  the  6th  and  7th  days  of  March, 
1912,  a  notice  requiring  defendants  to  comply  with,  carry 
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out  and  obey  the  directions  and  provisions  of  the  judg- 
ment of  the  Supreme  Court;  together  with  certified  copies 
of  the  original  judgment  and  the  judgment  on  afiSrmance 
in  the  Court  of  Appeals^  were  personally  served  upon  and 
left  with  each  and  all  of  the  defendants  herein  by  Michael 
Ford;  a  poUce  officer  of  the  said  village^  as  will  appear  by 
his  affidavit,  proving  such  service,  hereunto  annexed;  that 
the  defendants  have  wholly  failed  and  neglected  to  ob- 
serve, comply  with  and  carry  out  the  provisions  and  re- 
quirements of  said  judgment,  and  have  wrongfully  refused 
so  to  do;  that  by  reason  of  their  refusal  to  obey  said  judg- 
ment and  to  fill  in  and  restore  the  lateral  support  of  said 
street  where  it  has  been  interfered  with  and  renioved,  as 
aforesaid,  and  the  bottom  of  the  excavations  upon  said 
adjoining  property,  as  they  are  directed  and  required  to 
do  in  and  by  said  judgment,  there  is  grave  danger  that  said 
street  may,  at  any  time,  subside  and  slide  down  into  such 
excavations  and  to  be  thereby  wholly  destroyed;  and 
there  is  also  grave  danger  that  many  dwellings  which 
stand  upon  and  along  the  southerly  side  of  said  street, 
most,  if  not  all,  of  which  are  occupied,  may  be  carried 
away  and  destroyed  as  the  result  of  any  such  impending 
slide  with  great  loss  of  life  and  property;  that  if  said  street 
is  carried  away  and  destroyed  in  any  such  impending 
slide,  it  will  be  practically  impossible  to  restore  the  same. 
Deponent  further  says,  that  a  previous  application 
was  made  for  the  order  asked  for  herein  but  that  the  same 
was  denied,  without  prejudice,  pending  the  defendants' 
appeal  to  the  Appellate  Division;  and  also,  that  a  notice 
of  less  than  eight  days  is  expedient  and  necessary  in  order 
that  this  motion  may  be  speedily  heard  and  determined, 
and  before  any  shde  may  occur  which  may  whoUy  or  in 
part  destroy  said  street;  and,  also,  that  this  deponent  is 
duly  authorized  by  the  plaintiff  herein,  and  by  its  officers, 
to  make  this  application  and  take  this  proceeding  for 
and  on  its  behalf  to  punish  the  defendants,  and  each  of 
them,  for  contempt  of  court  for  their  wrongful  neglect 
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and  refusal  to  comply  with  and  obey  the  judgment  of  this 
court,  granted  and  entered  hereini  and  subsequently  and 
upon  appeal,  duly  aflirmed  by  both  the  Appellate  Divifflon 
of  the  Supreme  Court  for  tlie  Second  Judicial  Department 
and  the  Court  of  Appeals,  as  aforesaid. 

Wherefore,  this  deponent  demands  that  the  defend- 
ants herein,  and  each  of  them,  be  punished  as  for  a  con- 
tempt of  court,  for  their  neglect  and  refusal  to  comply 
with  and  obey  the  judgment  entered  herein,  as  aforesaid; 
and  that  they  be  required  to  show  cause  before  this  court 
why  they  should  not  be  so  punished. 

Alonzo  Whsbleb. 
Sworn  to  before  me  this  13th 

day  of  April,  1912. 

James  F.  McCabe, 
Notary  Public, 
(Seal.) 


{ 


Form  No.  82 

Affidavit  of  Service ;  Motion  to  Punish  Defendants  for  Coatempt  for 
Failure  to  Comidy  with  Final  Decree  Requiring  tlie  Silling  in  of 
Bxcayation;  Lateral  Support  of  ^^Ilage  Street  ^ 

Supreme  Court,  Rockland  Coimty. 


The   Village  of   Haverstraw, 

PlaintiflF, 
against 

J.  Esler  Eckerson^  and  others. 

Defendants. 


Jefiferson  Street 
Case. 


County  of  Rockland,  ss. : 

Michael  Ford,  being  duly  sworn,  deposes  and  says, 


^  From  Village  of  Haverstraw  v.  Eckersan,  158  App.  Div.  419;  143 
Supp.  667.  See  ante,  page  339  and  note.  For  Principal  Affidavit,  see 
ante,  page  343.  For  Notice  Served  with  Original  Judgment  see  pod, 
page  350.    For  Order  to  Show  Cause,  see  post,  page  352.   For  CMer 
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that  he  is  a  police  officer  in  and  for  the  Village  of  Haver- 
straw^  and  has  been  for  several  years  last  past;  that  on 
the  6th  day  of  March,  1912,  Alonzo  Wheeler,  attorney 
for  the  plaintiff  in  this  action,  caused  to  be  delivered  to 
him  for  service  upon  each  and  aU  of  the  defendants  herein, 
notices  requiring  such  defendants  to  forthwith  observe, 
comply  withy  and  carry  out  the  directions  and  provisions 
of  the  judgments  of  the  Supreme  Court  and  of  the  Court 
of  Appeals,  and  duly  certified  copies  of  the  judgment  of 
the  Supreme  Court  rendered  in  said  action  and  filed  and 
entered  therein  in  Rockland  County  Clerk's  office  on  the 
17th  day  of  August,  1909,  and  of  the  judgment  on  affirm- 
ance entered  and  filed,  upon  the  decision  and  remittitur 
of  the  Court  of  Appeals,  in  said  Clerk's  office  on  the  19th 
day  of  February,  1912;  and  instructed  deponent  to  serve 
a  notice  and  one  of  each  of  such  certified  copies  of  said 
judgments  on  each  of  defendants  personally;  that  there- 
after deponent  delivered  to  and  left  with  the  defendants 
hereinafter  named  at  the  places  and  on  the  dates  specified, 
personally,  the  notice  above  mentioned  and  one  certified 
copy  of  each  of  the  above-mentioned  judgments: 

John  Nicholson,  at  Haverstraw,  N.  Y.,  on  March  6, 
1912. 

John  IL  O'Brien,  at  Haverstraw,  N.  Y.,  on  March  6, 
1912. 

Thomas  Tanney,  at  Haverstraw,  N.  Y,,  on  March  6, 
1912. 

Bessie  Bennett,  at  Haverstraw,  N.  Y.,  on  March  7, 
1912. 

Edward  N.  Renn,  at  Haverstraw,  N.  Y.,  on  March  7, 
1912. 

Patrick  J.  Lynch,  at  Haverstraw,  N.  Y.,  on  March  7, 
1912. 


Adjudging  Defendants  Guilty  of  Contempt,  see  post,  page  354.  For 
decisions  of  Court  at  Special  Term,  on  motion  to  adjudge  defendants 
guilty  of  contempt,  see  post,  pages  360  and  361. 
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J.  Esler  Eckerson,  at  Haverstraw,  N.  Y.,  on  March  7, 
1912. 

And  deponent  further  says  that  he  is  personally  ac- 
quainted with  each  and  all  of  the  said  defendants  herein, 
and  knew  the  persons  so  served,  as  aforesaid,  to  be  such 
defendants;  that  he  is  upwards  of  twenty-one  years  of 
age.  Michael  Fobd. 

Sworn  to  before  me  this  13th 

day  of  April,  1912. 

James  F.  McCabe, 
Notary  Public, 
(Seal.) 


Form  No.  88 


Notice  Served  with  Original  Judgment;  Motion  to  Punish  Defend- 
ants for  Contempt  for  Failure  to  Comply  with  Final  Decree 
Requiring  the  Filling  in  of  Excavation ;  Lateral  Support  of  Vilkge 

Street ' 

« 

Supreme  Court,  Rockland  Coimty. 


The  Village  of    Haverstraw, 

Plaintiflf, 
against 

J.  Esler  Eckerson  and  others, 

Defendants. 


Jefferson  St.  Case, 
No.  2. 


To  the  above-named  defendants: 

You7  and  each  of  you,  are  hereby  notifiedi  that  an- 
nexed hereto  and  herewith  served  upon  you  is  a  duly  cer- 
tified copy  of  the  original  judgment  entered  in  the  above- 

»From  ViOage  of  Haverstraw  v.  Eckerson,  158  App.  Div.  419;  143 
Supp.  667.  See  anUy  page  339  and  note.  For  Principal  A£Sdavit,  see 
anfe,  page  343.  For  Affidavit  of  Service,  see  anfe,  page  348.  For  Order 
to  Show  Canae  see  post,  page  352.  For  Order  Adjudging  Defendant 
Guilty  of  Contempt,  see  post,  page  354.  For  decisions  of  Court  at 
Special  Term,  on  motion  to  adjudge  defendants  guilty  of  contempt, 
see  post,  pages  360  and  361. 
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entitled  action  in  the  office  of  the  Clerk  of  the  County 
of  Rocklapnd,  at  New  City,  in  said  County,  on  the  sev- 
enteenth day  of  August,  1909,  and  of  the  judgment 
affirming  the  same,  entered  upon  the  decision  and  remit- 
titur of  the  Coiu^i  of  Appeals,  in  the  same  office  on  the 
nineteenth  day  of  February,  1912;  and  you  are  hereby 
further  notified  and  required  forthwith  to  fill  in  and  re- 
store the  slope  upon  and  along  the  northerly  side  of  Jef- 
ferson Street,  and  at  the  easterly  end  thereof,  where  the 
same  has  been  removed  or  otherwise  interfered  with,  so 
that  such  slope  shall  be  two  and  one-half  feet  horizontal 
to  one  foot  vertical  in  sand,  and  foiur  feet  horizontal  to 
one  foot  vertical  in  clay,  and  to  fill  in  the  bottoms  of  the 
clay  pits  and  excavations  upon  the  adjoining  land  of  the 
defendant  J.  Esler  Eckerson,  so  that  they  shall  not  be 
deeper  than  twenty  feet  below  high  water  mark  of  the 
Hudson  River,  as  you  are  directed  and  required  to  do  in 
and  by  the  original  judgment,  first  above  mentioned;  and 
you  are  hereby  further  notified  and  required  forthwith 
to  comply  with,  carry  out,  and  obey  the  provisions  and 
directions  of  said  original  judgment;  and  that  in  default 
of  your  so  doing  an  application  will  be  made  to  the  Su- 
preme Court,  to  pimish  you  as  for  a  contempt  of  court, 
and  to  compel  yoiur  obedience  to  the  requirements  of  said 
judgment. 

Dated  March  6th,  1912. 

Yours,  &c., 
Alonzo  Wheeler, 
Attorney  for  the  Village  of  Haverstraw, 
the  plaintiff  above  named. 
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Form  No.  S4 

Older  to  Show  Cause;  Motion  to  Punish  Defendants  for  Contempt 
for  Failure  to  Comply  with  Final  Decree  Requiring  the  Filling  in 
of  Excavation;  Latend  Sufiport  of  Village  Street  ^ 

Supreme  Court,  Rockland  County. 

The   Village  of  Haverstraw, 

Plaintiff, 
against 
J.  Esler  Eckerson,  and  others, 

Defendants. 


Jefferson  Street 
Case 


Upon  the  affidavits  of  Alonzo  Wheeler,  attorney  for 
the  plaintiff  herein,  and  Michael  Ford,  severally  verified 
on  the  13th  day  of  April,  1912,  which  are  hereto  annexed; 
and  upon  the  judgment  roll  herein  and  all  other  papers 
and  proceedings,  let  the  defendants  herein,  and  each  of 
them,  show  cause  before  the  Supreme  Court,  at  a  Special 
Term  thereof  to  be  held  in  and  for  the  County  of  Rock- 
land at  the  Supreme  Court  Chambers  in  the  Village  of 
Nyack,  N.  Y.,  on  the  20th  day  of  April,  1912,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  why  said  defendants,  and  each  of  them, 
should  not  be  punished  for  contempt  of  court  for  their 
wrongful  neglect  and  refusal  to  fill  in  and  restore  the 
lateral  support  of  Jefferson  Street,  and  the  excavations 
upon  the  adjoining  property  of  the  defendant,  J.  Esler 
Eckerson,  as  they  are  directed  and  required  to  do  in  and 
by  the  judgment  granted  herein  on  the  17th  day  of  Au- 

*  From  Village  of  Haverstraw  v.  Eckerson,  158  App.  Div.  419;  143 
Supp.  667.  See  anUf  page  339  and  note.  For  Principal  Affidavit,  see 
ante,  page  343.  For  Affidavit  of  Service,  see  ante,  page  348.  For 
Notice  Served  with  Original  Judgment,  see  ante,  page  350.  For  (Wer 
Adjudging  Defendants  Guilty  of  CJontempt,  see  past,  page  354.  For 
decisions  of  CJourt  at  Special  Term,  on  motion  to  adjudge  defendants 
guilty  of  contempt,  see  post,  pages  360  and  361. 
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gust^  1909,  and  duly  entered  and  filed  in  Rockland  County 
Clerk's  OflBce,  a  certified  copy  of  which  is  hereunto  an- 
nexed, which  judgment  was  affirmed  by  the  Appellate 
Division  and  by  the  Court  of  Appeals  and  the  judgment 
on  affirmance  entered  upon  the  decision  and  remittitur 
of  the  said  Court  of  Appeals,  in  the  same  office,  on  the 
19th  day  of  February,  1912,  a  certified  copy  of  which 
judgment  on  affirmance  is  also  hereunto  annexed;  and, 
also  for  their  wrongful  neglect  and  refusal  to  comply 
with,  carry  out,  and  obey  said  first  above-mentioned 
judgment — the  judgment  of  the  Court  of  Appeals  having 
been  duly  made  the  judgment  of  the  Supreme  Court — 
and  each  and  all  of  the  requirements  thereof;  and  why 
the  plaintiff  herein  should  not  have  such  further  order 
and  relief  in  the  premises  as  to  the  court  shall  seem  meet 
and  proper. 

And  it  appearing  that  sufficient  reason  exists  therefor, 
it  is  further  ordered  that  service  of  a  copy  of  this  order 
and  of  the  affidavits  and  notice  to  defendants  to  comply 
with  requirements  of  the  judgment  herein  upon  which 
this  order  is  granted,  as  aforesaid  upon  said  defendants  on 
or  before  the  17th  day  of  April,  1912,  shall  be  deemed  a 
sufficient  service. 

Dated  April  15th,  1912. 

Abthub  S.  Tompkins, 

J*  S.  C 


23 
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Order  Adjudging  DefefkUuito  Guilty  of  Contempt 


Fonn  No.  86 

Order  Adjudging  Defendants  Guilty  of  Contempt;  Motion  to  PvauOk 
Defendants  for  Contempt  for  Failure  to  Comply  with  Final  Degree 
Requiring  the  Filling  in  of  Xzcavatkm;  Lateral  Support  of  inOage 
Street  1 

At  a  Special  Term  of  the  Supreme  Court  held  at  the 
Supreme  Court  Chambers,  m  the  Village  of  Nyack,  Rock- 
land Coimty,  New  York,  on  the  28th  day  of  September, 
1912. 
Present:  Hon.  Arthur  S.  Tompkins,  Justice. 

Supreme  Court,  Rockland  County. 

The  Village  of  Haverstraw, 

Plamtiff, 
against 
J.  Eel«r  Eckereon,  John  H. 
O'Brien,  Patrick  J.  Lynch, 
Thomas  Tanney,  John  Reilly, 
Edward  N.  Renn,  John 
Nicholson,  Bessie  Beimett, 
and  Thomas  Coyne, 

Defendants. 

II     ^ .  -    .. .         -    ^  — 

On  reading  and  filing  the  order  to  show  cause  herein 
bearing  date  April  15,  1912,  and  returnable  before  this 
Court  at  a  Special  Term  thereof,  held  at  Supreme  Court 
Chambers,  in  the  Village  of  Nyack,  on  the  20th  day  of 
April,  1912;  and  the  affidavit  of  Alonzo  Wheeler,  attorney 
for  the  plaintiff,  verified  on  the  13th  day  of  April,  1912, 

*  From  Village  of  Haverstraw  v.  Eckerson,  158  App.  Div.  419;  143 
Supp.  667.  See  avJUy  page  339  and  note.  For  Principal  Affidavit,  see 
anUy  page  343.  For  Affidavit  of  Service  see  arUe^  page  348.  For  Notice 
Served  with  Original  Judgment  see  arUe^  page  350.  For  Order  to  Show 
Cause,  see  avie,  page  352.  For  decisions  of  Court  at  Special  Term  on 
motion  to  adjudge  defendants  guilty  of  contempt,  see  po8<,  pages  360 
and  361. 
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and  the  affidavit  of  Michael  Ford,  verified  on  the  same 
day,  and  the  notice  thereto  annexed;  and  upon  the  judg- 
ment entered  in  said  action  on  the  17th  day  of  August, 
1909;  and  upon  the  decision  and  order  of  the  Appellate 
Division,  upon  the  appeal  therefrom,  and  the  judgment 
of  affirmance  entered  thereon  October  17,  1910;  and  upon 
the  decision  of  the  Court  of  Appeals,  upon  the  appeal 
from  said  judgment,  and  the  judgment  of  affirmance  en- 
tered thereon  February  19,  1912,  being  the  judgments 
and  orders  mentioned  and  referred  to  in  the  affidavit  of 
Michael  Ford,  above  mentioned,  and  duly  certified  copies 
of  which  were  served  by  him  upon  each  and  all  of  the 
def^Klants,  as  set  forth  and  stated  in  his  said  affidavit; 
and  upon  the  judgment  roll  in  said  action  filed  in  Rock- 
land County  Clerk's  office  August  17, 1909,  and  the  judg- 
ment of  affirmance,  on  appeal,  above  mentioned,  now  of 
record  therein,  upon  which  papers,  hereinbefore  men- 
tioned, the  said  order  to  show  cause  was  granted,  and 
all  of  which  were  read  in  support  of  the  motion;  and  on 
reading  and  filing  due  proof  of  the  due  service  of  said 
order  to  show  cause,  and  papers  upon  which  the  same 
were  granted,  as  aforesaid,  upon  each  and  all  of  the 
defendants  herein,  and  upon  Abram  F.  Servin,  Esq., 
their  attorney;  and  upon  the  affidavit  of  J.  Esler  Ecker- 
son, verified  on  the  27th  day  of  April,  1912;  and  the  affi- 
davits of  Brewster  J.  Allison  and  Thomas  Murray,  sever- 
ally verified  on  the  25th  day  of  April,  1912,  and  the  affi- 
davits of  Harry  Richards,  James  H.  Brown,  William  C. 
Swann,  Patrick  J.  Sullivan,  George  W.  Mott,  Albert  B. 
Brown^  and  James  H.  Hailstock,  severally  verified  on  the 
24th  day  of  April,  1912,  and  the  affidavit  of  Edward 
Sneddcer,  verified  on  the  22d  day  of  April,  1912;  all  of 
which  were  read  in  opposition  to  the  motion^  and  upon 
the  affidavit  of  Alonzo  Wheeler  verified  May  2d,  1912, 
and  read  in  reply;  and  the  Court,  after  hearing  Alonzo 
Wheeler,  attorney  for  the  i^aintiff ,  in  f avcnr  of  the  motion, 
and  Abram  F.  Servin,  Esq.,  attorney  ior  the  defendant. 
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J.  Esler  EckeisoDy  and  Harvey  DeBaun,  Esq.,  attorney 
for  the  defendants,  Patrick  J.  Lynch,  John  H.  O'Brien, 
Edward  N.  Renn  and  Thomas  Tanney;  and  Walter  C. 
Anthony,  Esq.,  attorney  for  the  defendant,  John  Nichol- 
son, in  opposition  thereto;  and,  after  due  consideration, 
having  found  and  decided  that  each  and  all  of  the  de- 
fendants, except  Bessie  Bennett,  who  is  now  deceased, 
are  guilty  of  the  contempt  of  court  charged  against  them; 
and  the  Court  having  thereupon  adjourned  this  proceed- 
ing to  June  15,  1912,  to  afford  the  defendants  further 
time  and  opportunity  to  purge  themselves  of  the  contempt 
of  court,  of  which  they  were  found  guilty,  as  aforesaid; 
and  the  proceeding,  pursuant  to  such  adjournment,  com- 
ing on  at  that  time  for  further  hearing;  and  Alonzo  Wheelor 
having  appeared  as  attorney  and  William  McCauley,  as 
counsel,  for  the  plaintiff;  and  Abram  F.  Servin,  Esq., 
having  appeared  as  attorney  for  said  defendant,  J.  Esler 
Eckerson;  and  the  remaining  defendants,  now  living,  hav- 
ing appeared  in  person  and  by  their  respective  attorneys, 
above  mentioned,  and  the  Court,  after  further  hearing 
of  counsel  for  the  respective  parties,  and,  after  due  con- 
sideration of  the  evidence  and  testimony  submitted  by 
them,  having  found  and  decided  that  the  defendant,  J.  Es- 
ler Eckerson,  was  and  is  guilty  of  the  contempt  of  court 
charged  against  him,  and  that  his  co-defendants  are  thus 
far  innocent  of  any  intentional  violation  of  the  terms  and 
provisions  of  the  judgment  herein;  and,  therefore,  are 
not  guilty  of  the  contempt  of  court  charged  against  them; 
and  the  Court  having  again  duly  adjourned  this  proceed- 
ing to  a  Special  Term  to  be  held  on?  Friday,  the  second 
day  of  August,  1912,  at  White  Plains,  New  York,  to 
afford  the  defendant,  J.  Esler  Eckerson,  further  time  and 
opportunity  to  do  a  substantial  part  of*  the  work  required 
by  said  judgment;  and,  pursuant  to  such  adjournment, 
the  proceeding  coming  on  for  further  hearing;  and  the 
attorneys  for  the  respective  parties  having  duly  appeared; 
and  it  being  made  to  appear  to  the  satisfaction  of  lie  Court 
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that  said  defendant,  J.  Esler  Eckerson,  had  wilfully  and 
deliberately  refused  to  comply  with  the  provisions  and 
requirements  of  said  judgment,  notwithstanding  the  time 
and  opportimity  given  him,  as  aforesaid;  and  the  Court 
having  found  and  decided,  from  the  evidence  and  testi- 
mony submitted,  as  aforesaid,  that  the  work  required 
by  said  judgment  will  cost  twenty  thousand  dollars 
($20,000.00) ;  and  this  Court,  after  due  consideration,  being 
satisfied,  and  having  found  and  decided  that  said  defend- 
ant, J.  Esler  Eckerson  has  committed  the  offense  and  is 
g:uilty  of  the  misconduct  and  contempt  of  court  charged 
against  him,  in  having  wilfully  disobeyed  the  provisions 
and  requirements  of  the  judgment  entered  herein  in  Rock- 
land County  Clerk's  oflSce,  August  17,  1909,  namely,  the 
direction  therein  that  said  defendants  forthwith  fill  in 
and  restore  the  necessary  lateral  support  of  Jefferson 
Street,  where  the  same  has  been  wholly  or  in  part  re- 
moved, or  otherwise  interfered  with,  along  the  northerly 
side  and  at  the  easterly  end  thereof,  upon  the  adjoining 
land  of  said  defendant,  J.  Esler  Eckerson,  and  so  that  it 
shall  have  the  slope  found  to  be  necessary  for  its  support 
in  and  by  said  judgment;  and  the  further  direction  in  said 
judgment  that  said  defendants  fill  in  the  excavations  upon 
said  adjoining  property,  wherever  necessary,  so  that  the 
bottom  thereof  shall  not  be  deeper  than  twenty  feet  below 
high  water  mark  of  the  Hudson  River;  and  the  Court 
having  found  and  decided  that  the  misconduct  of  said 
defendant,  J.  Esler  Eckerson,  was  calculated  to  and  did 
actually  defeat,  impair,  impede  and  prejudice  the  rights 
and  remedies  of  the  plaintiff  herein;  and  the  Court  having 
also  foimd  and  decided  that  the  plaintiff  herein  has  suf- 
fered an  actual  loss  or  injury  to  the  amount  of  twenty 
thousand  dollars  ($20,000.00)  by  reason  of  the  misconduct 
proved  against  said  defendant,  J.  Esler  Eckerson;  and 
the  Court  having  further  found  and  decided  that  the 
remaining  defendants,  who  are  now  living,  are  thus  far 
innocent  of  any  intentional  misconduct  or  contempt  of 
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court,  and  that  the  enforcement  of  said  judgment  against 
them  should  be  suspended; 

Now,  on  motion  of  Alonzo  Wheeler,  attorney  for  the 
plaintiff,  it  is  hereby 

Ordered,  Adjudged  and  Decreed,  that  the  defendant, 
J.  Eisler  Eckerson,  has  conmiitted  the  offense,  and  is 
guilty  of  the  misconduct  and  contempt  of  court  charged 
against  him  in  having  wilfully  disobeyed  the  provisions 
and  requirements  of  the  judgment  entered  hfsrein  in  Rock- 
land County  Clerk's  office,  August  17th,  1909,  namely, 
the  direction  therein  that  the  defendants,  and  each  of 
them,  forthwith  fill  in  and  restore  the  necessary  lataiJ 
support  of  Jefferson  Street,  where  the  same  has  been 
wholly  or  in  part  removed  or  otherwise  interfered  with, 
along  the  northerly  side  and  at  the  easterly  end  thereof, 
upon  the  adjoining  land  of  said  defendant,  J.  Esler  Ecker- 
son, and  so  that  it  shall  have  the  slope  found  to  be  neces- 
sary for  its  support  in  and  by  said  judgment;  and  the 
further  direction  in  said  judgment  that  said  defendants, 
and  each  of  them,  fill  in  the  excavations  upon  said  land, 
wherever  necessary,  so  that  the  bottom  thereof  shall  not 
be  deeper  than  twenty  feet  below  high  water  mark  of  the 
Hudson  River;  and,  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  miscon- 
duct of  said  defendant,  J.  Esler  Eckerson,  and  the  offense 
committed  by  him,  as  aforesaid,  was  calculated  to,  and 
actually  did  defeat,  impair,  impede  and  prejudice  the 
rights  and  remedies  of  tihe  plaintiff  herein;  and  that  the 
plaintiff  has  suffered  an  actual  loss  or  injury  to  the  amount 
of  twenty  thousand  dollars,  ($20,000.00)  by  reason  of  the 
misconduct  proved  against  said  defendant,  J.  Esler  Ecker- 
son, and  of  which  he  is  found  guilty,  as  aforesaid;  and  it 
appearing  that  the  misconduct  of  said  defendant  consists 
of  an  omission  to  perform  an  act  or  duty  which  it  is  yet 
in  his  power  to  perform,  it  is,  therefore,  further 

Ordered,  Adjttdged  and  Decreed,  that  a  fine  of 
twenty  thousand  dollars  ($20,000.00)  be  and  the  same 
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hereby  is  imposed  upon  said  defendant,  J.  Esler  Eekerson, 
for  the  misconduct  and  contempt  of  court,  of  which  he  is 
found  guilty,  as  aforesaid;  and,  that  in  addition  thereto, 
he  pay  a  fine  of  two  himdred  and  fifty  dollars  ($250.00), 
which  IB  hereby  imposed  upon  him,  for  the  plaintiff's 
costs  and  exp^ises  of  this  proceeding;  and  it  is  further 

Obdered,  Adjudged  and  Decreed,  that  the  Sheriff 
of  the  CJounty  of  Rockland  be  and  hereby  is  directed, 
upon  ddivery  to  him  of  a  duly  certified  copy  of  this  order, 
to  coUeet  the  fines  hei^by  imposed  upon  said  defendant, 
and  pay  the  same  over  to  the  plaintiff  herein;  and  it  is 
further 

Ordered,  Adjttdged  and  Decreed,  that  said  defend- 
ant, J.  EsIct  Eckerson,  be  imprisoned  in  the  County  Jail 
of  the  County  of  Rockland  until  he  shall  have  paid  the 
fines  hei^eby  imposed,  as  aforesaid,  or  until  he  shall  have 
complied  with  and  performed  all  of  the  provi^ons  and 
requirCToents  of  said  judgment,  hereinbefore  mentioned; 
and  that  the  Sheriff  of  said  County  of  Rockland  be^  and 
hereby  is,  directed  and  required,  upon  delivery  to  him  of  a 
duly  certified  copy  of  this  order,  forthwith  to  arrest  said 
defendant,  and  to  commit  him  to  the  said  County  Jail, 
and  there  detain  him  in  close  custody  until  he  shall  have 
paid  said  fines  or  complied  with  said  judgment^  as  afore- 
said; and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  enforce- 
moit  of  said  judgment  as  against  the  remaining  defend- 
ants, be  and  the  same  is  hereby  suspended  imtil  the  further 
direction  <^  this  Court  in  the  premises. 

Enter, 
A.  S.  T., 
J»  S.  C 
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Opinion,  April,  1912  ^ 

Tompkins,  J. :  ^ 

It  is  nearly  three  months  since  the  judgment  in  this 
action  was  affirmed  by  the  Court  of  Appeals,  and  more 
than  two  months  have  passed  since  a  certified  copy  of 
the  judgment  and  a  notice  to  forthwith  observe  and  com- 
ply with  its  provisions  were  personally  served  upon  each 
of  the  defendants.  Up  to  the  present  time  no  effort  has 
been  made  by  any  defendant  to  carry  out  the  directions 
and  provisions  of  said  judgment,  and  each  of  the  defend- 
ants is  in  contempt  of  court,  except  the  defendant  Bessie 
Bennett,  recently  deceased;  and  no  sufficient  excuse  is 
offered  on  this  motion  by  any  defendant  for  his  failure 
to  obey  the  judgment.  This  judgment  was  made  to  be 
enforced  for  the  protection  of  public  streets,  and  private 
property  and  human  lives,  and  no  pretense  will  be  ac- 
cepted as  performance  or  as  an  excuse  for  failure  to  per- 
form. 

The  defendants  have  already  had  sufficient  time  in 
which  to  comply  with  the  conditions  of  the  judgment, 
or  at  least  to  show  their  purpose  so  to  do.  The  plaintiff's 
motion  to  punish  the  defendants  for  contempt  of  court 
is  granted  as  to  each  of  the  living  defendants,  and  they 
will  be  given  until  Saturday,  June  fifteenth,  in  which  to 
purge  themselves  of  their  contempt  of  court  by  full  com- 
pliance with  the  provisions  and  requirements  of  said 
judgment,  and  the  matter  will  be  held  open  until  that 
day  for  the  fixing  by  the  Court  of  the  punishment  to  be 
infficted  upon  the  defendants  for  their  said  contempt  of 

1  From  Village  of  Haverstraw  v.  Eckerson^  158  App.  Div.  419;  143 
Supp.  667.  See  arUe,  page  339  and  note.  For  Principal  Affidavit,  see 
arUe^  page  343.  For  Affidavit  of  Service,  see  arUe,  page  348.  For  No- 
tice Served  with  Original  Judgment,  see  anley  page  350.  For  Order  to 
Show  Cause,  see  arUe,  page  352.  For  Order  Adjudging  Defendant 
Guilty  of  Contempt,  see  arUe^  page  354.  For  Additional  decision  of 
Court  at  Special  Term  on  motion  to  adjudge  defendants  guilty  of 
contempt,  see  post^  page  361. 
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court,  in  the  event  of  their  failure  to  comply  by  that 
time  with  the  provisions  of  said  judgment,  and  for  the 
making  of  the  final  order  on  this  motion. 

Opinion,  June,  1912  ^ 

TOBiPKINS,  J. : 

I  am  satisfied  that  the  tenants  are  innocent*  of  any  in- 
tentional violation  of  the  terms  of  the  judgment  in  this 
action.  What  they  have  done  has  been  by  direction  of 
their  landlord,  the  defendant  Eckerson,  and  upon  his  as- 
surance that  they  were  acting  within  their  rights,  and 
that  he  would  fully  protect  them.  When  they  were  served 
with  the  summons  in  this  action,  they  were  told  by  the 
defendant  Eckerson  that  he  would  take  care  of  their 
interests  and  that  they  need  give  no  attention  to  the  suit; 
and  while  there  may  be  some  question  whether  they  were 
justified  in  relying  upon  such  assurance,  nevertheless,  I 
am  convinced  that  they  have  intended  no  disobedience 
to  the  Court's  injunction. 

It  does  not  seem  to  me  equitable  or  fair  that  they  or 
any  of  them,  should  be  required  to  imdertake  the  veiy 
large  expense  of  filling  in  the  Eckerson  property,  so  as  to 
establish  the  slope  required  by  the  judgment,  and  restore 
the  bottom  of  the  excavation  to  a  depth  of  not  more  than 
twenty  (20)  feet  below  high  water  mark.  They  must, 
however,  at  once,  cease  excavating  anywhere  upon  the 
Eckerson  property  north  of  Jeflferson  Street  where  the 
excavation  is  already  deeper  than  twenty  (20)  feet  below 
high-water  mark,  and  wherever  such  excavation  would 
interfere  with  the  slope  required  by  the  judgment  for  the 

iFrom  Village  of  Haoerstraw  v.  EckerBon^  158  App.  Div.  419;  143 
Supp.  667.  See  anJtey  page  339  and  note.  For  Principal  Affidavit,  see 
ofnUf  page  343.  For  Affidavit  of  Service,  see  anley  page  348.  For  No- 
tice Served  with  Original  Judgment,  see  arUey  page  350.  For  Order  to 
Show  Cause,  see  ante,  page  352.  For  Order  Adjudging  Defendant 
Guilty  of  Contempt,  see  arUe,  page  354.  For  additional  decision  of 
Court  at  Special  Term,  on  motion  to  adjudge  defendants  guilty  of 
contempt,  see  arUet  page  360. 
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protection  of  Jeflferson  Street,  inchiding  the  extrane 
easterly  end  thereof.  The  provision  of  the  judgment  with 
respect  to  the  twenty  (20)  feet  below  high  water  mark 
applies  to  all  of  the  original  Eckerson  property  north  of 
Jefferson  Street,  and  northeast  of  the  present  easterly 
end  thereof.  It  is  the  deep  excavation  east  and  northeast 
of  the  easterly  end  of  Jefferson  Street,  as  it  now  is,  that  is 
the  most  dangerous  and  most  likely  to  cause  Jefferson 
Street  to  cave  in. 

The  defendant  Eckerson  has  deliberately  and  wilfully 
violated  the  provisions  of  the  judgmait,  and  is  in  con- 
tempt of  Court,  and  besides  is  a  fugitive  from  justice, 
having  paid  no  attention  whatever  to  the  judgment  or 
the  order  of  the  Court  heretofore  made  adjudging  him 
guilty  of  contempt  of  Court,  but  giving  him  until  June  15th 
in  which  to  purge  himself  of  compljring  with  the  provisions 
and  requirements  of  the  judgment.  For  more  than  three 
nK>nths  now,  the  defendant  Eckerson  has  deliberately 
disregarded  the  provisions  and  directions  of  the  judgment, 
and  althou^  a  month  and  a  half  has  passed  since  he  was 
adjudged  in  contempt  of  Court,  he  has  made  no  attempt 
to  purge  himself  th^'eof ,  nor  has  he  undertaken  in  any 
way  to  comply  with  the  judgment.  On  the  contrary,  he 
has  left  the  property,  which  formerly  he  gave  his  personal 
attention  to,  in  the  charge  of  others,  and  has  left  the  State 
of  New  York  and  is  sojoiuning  m  New  Jersey.  He  has 
even  forbidden  his  tenants  to  obey  the  terms  of  the  judg- 
ment. His  conduct  is  without  excuse,  and  his  continued 
refusal  to  obey  the  judgment  renders  the  people  who  live 
on  or  near  Jefferson  Street  in  imminent  danger  by  the 
sliding  of  the  street  and  their  property  into  the  excavation. 

The  testimony  given  upon  the  hearing  of  this  motion 
shows  that  the  work  required  by  the  judgment  will  cost 
twenty  thousand  dollars  ($20,000)  or  more. 

The  defendant  Eckerson  will  now  be  given  one  month 
within  which  to  do  a  substantial  part  of  the  work  required 
by  the  judgment — sufficient  to  show  his  good  faith  and 
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the  sincerity  of  his  effort.  If  at  the  end  of  that  time  the 
work  has  not  been  done,  or  a  substantial  part  of  it  has 
not  been  accomplished,  I  will  either  impose  a  fine  upon  the 
defendant  Eckerson  sufficient  to  reimburse  the  Village 
of  Haverstraw  for  the  cost  of  doing  the  work  required  by 
the  judgment,  or  will  direct  the  Sheriff  of  the  County  to 
go  upon  the  premises  and  carry  out  the  terms  of  the  judg- 
ment, and  fix  the  cost  thereof  as  a  fine  to  be  paid  by  the 
defendant  Eckerson  for  his  misccmduct  and  contempt  of 
Court, 

To  give  effect  to  this  decision,  this  motion  will  st^nd 
adjourned  to  a  Special  Term  to  be  held  on  the  fiirst  Friday 
of  August,  at  White  Plains,  New  York,  at  which  time  a 
final  order  will  be  made  upon  this  motion.  In  the  mean- 
time this  proceeding  will  be  suspended  as  to  the  tenants, 
up<m  condition  that  they  desist  from  further  excavation 
upon  the  Eckerson  premises  north  of  Jefferson  Street  and 
west  of  the  Hudson  River. 


BuYEBs',  Sellers',  Automobile  Co.,  Inc.,  Plaintiff,  v. 
Miller  Brisben  Co.,  Inc.,  Defendant 

(aty  Cknirt  of  the  City  of  N.  Y.,  September  1«,  1913) 

Answer:  defense;  promissory  note  payable  otherwise  than  specified 
on  its  face;  motion  for  judgment  on  the 


1.  In  an  action  on  a  promissory  note  the  rule  that  the  terms  of 
a  written  contract  may  be  modified  by  a  contemporaneous 
parol  agreement  does  not  apply  so  as  to  admit  evidence  that 
the  note  was  payable  otherwise  than  specified  on  its  face,  and 
as  such  a  defense  set  up  on  the  answer  is  insufficient,  it  was 
held  that  a  motion  by  the  plamtiff  for  judgment  on  the  plead- 
ings should  be  granted,  where  the  defendant  interposed  an 
answer  contuning  such  a  defense. 

Motion  by  the  plaintiff  for  judgment  on  the  pleadings. 
Granted. 
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Louis  B.  WiUiamSj  attorney  for  the  plaintiff. 

J.  Lester  Fierman,  attorney  for  the  defendant. 

DelehantTi  J.: 

The  real  question  involved  in  this  application  hinges 
upon  the  sufficiency  of  the  separate  defense  pleaded 
I  am  satisfied  from  an  examination  of  the  authorities  that 
such  defense  is  insufficient  for  the  reason  that  it  alleges 
facts  tending  to  establish  a  contemporaneous  verbal  agree- 
ment that  the  note  sued  upon  should  be  paid  in  a  maimer 
different  from  the  terms  of  the  written  instrument,  and 
evidence  thereof  would  be  inadmissible  upon  the  trial  of 
the  action.  I  am  aware  that  there  are  cases  that  condi- 
tions limiting  and  circumscribing  the  delivery  of  written 
instruments  may  be  shown  by  parol,  but  such,  in  my 
opinion,  are  not  applicable  to  the  facts  presented  herein. 
I  have  concluded,  therefore,  to  grant  the  motion  for  judg- 
ment upon  the  pleadings.    Order  signed. 


John  Bardes  et  al.,  Respondents,  v.  Martin  Herman, 

Appellant  ^ 

(207  N.  Y.  745;  aff'g  without  opinion,  144  App.  Div.  772;  129  Supp. 

723;  aff'g  62  Misc.  428;  114  Supp.  1098) 

Vendor  and  purchaser;  specific  performance;  title  to  lands  between 
high  and  low  water  mark;  easement  of  public;  grant  by  State 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  12,  1911,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

^  For  Complaint  from  this  case,  see  post,  page  365. 
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Selden  Bacon  and  Said  S.  Myers  for  appellant. 

William  AUaire  Shortt  for  respondents. 

Judgment  afiirmed,  with  costs,  on  opinion  of  Bubr,  J., 
below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


FORM  NO.  86 


Complaint;  Vendor  and  Purchaser;  Specific  Performance;  Title 
to  Lands  between  High  and  Low  Water  Mark;  Easement  of 
Public;  Grant  by  State;  Vendor  against  Purchaser.^ 

Supreme  Court,  Richmond  Coimty. 


John   Bardes   and    George   W. 
Stake, 

Plaintiffs, 
against 
Martin  Herman, 

Defendant. 


The  plaintiffs,  by  William  Allaire  Shortt  their  Attorney, 
complain  of  the  defendant  and  allege: 

I.  That  on  and  before  the  17th  day  of  January,  1907, 
plaintiffs  were  and  still  are  the  owners  in  fee  and  possessed 


1  From  Bardes  v.  Herman,  207  N.  Y.  746;  aff'g  without  opinion  144 
App.  Div.  772;  129  Supp.  723;  aff'g  62  Misc.  428;  114  Supp.  1098.  See 
ante,  page  364. 

For  note  on  Enforcement  of  Decree  of  Seecific  Performance 
Against  a  Pxtrghaser,  see  ''Bench  and  Bar,"  November,  1913, 
page  6. 
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of  the  real  property  situated  in  the  County  of  Bidunond 
and  State  of  New  York  described  in  the  agreement  heran- 
after  set  forth. 

II.  That  the  defendant  being  desirous  of  purehasiDg 
the  same,  entered  into  an  agreement  in  writing  with  the 
plaintiffs,  dated  on  said  17th  day  of  January,  1907,  of 
which  the  following  is  a  copy: 

Agbbement  made  the  17th  day  of  January  in  the  year 
one  thousand  nine  himdred  and  seven  between  Jdm 
Bardes  and  George  W.  Stake,  of  the  Borough  of  Richmond, 
in  the  City  of  New  York,  parties  of  the  first  part,  and 
Martin  Herman  party  of  the  second  part,  in  manner 
following:  The  said  parties  of  the  first  part,  in  considera- 
tion of  the  sum  of  Nine  thousand  five  hundred  dollars, 
to  be  fully  paid  as  hereinafter  mentioned,  hereby  agree 
to  sell  unto  the  said  party  of  the  second  part,  Aui  that 
certain  plot  of  land  situate  in  the  Second  Ward  d  Uie 
Borough  of  Richmond,  Coimty  of  Richmond  and  State 
of  New  York,  bounded  and  described  as  follows:  Begin- 
ning at  comer  formed  by  the  intersection  of  the  southerly 
side  of  Wave  Street  and  the  easterly  side  of  Bay  Street 
and  running  thence  easterly  along  the  southerly  side  of 
Wave  Street,  116  feet,  thence  running  southerly  parallel 
with  Bay  Street,  75  feet,  thence  westerly  and  parallel 
with  Wave  Street,  116  feet  to  the  easterly  side  of  Bay 
Street  and  thence  northerly  along  the  easterly  side  of 
Bay  Street  75  feet  to  the  point  of  beginning. 

And  the  said  party  of  the  second  part  hereby  agfees  to 
purchase  said  premises  at  the  said  consideration  of  Nine 
thousand  five  hundred  dollars,  and  to  pay  the  same  as 
follows :  Five  hundred  dollars  on  the  execution  and  deBvery 
of  this  agreement.  Six  thousand  five  hundred  dollais  by 
the  execution  and  delivery  of  a  bond  of  fidx  thousand  five 
hundred  dollars  payable  on  or  befoie  three  years  from 
the  date  thereof,  with  all  the  usual  clauses,  and  bearing 
interest  at  the  rate  of  5%  per  annima,  and  a  purchase 
money  mortgage  on  the  aforesaid  premises  with  the  same 
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condition  as  said  bond,  said  bond  and  mortgage  to  be 
drawn  and  recorded  by  the  Attorneys  of  the  parties  of 
the  first  part  at  the  expense  of  the  party  of  the  second 
part;  the  mortgage  tax  to  be  paid  by  the  party  of  the 
second  part.  Two  thousand  five  hundred  dollars  in  cash 
on  the  delivery  of  the  Deed  as  hereinafter  mentioned. 

And  the  said  parties  of  the  first  part,  on  receiving  such 
payment  and  bond  and  mortgage  at  the  time  and  in  the 
manner  above  mentioned,  shall,  at  their  own  proper  costs 
and  expenses,  execute,  acknowledge  ajxd  deliver,  or  cause 
to  be  executed,  acknowledged  and  delivered  to  the  said 
party  of  the  second  part,  or  to  his  assigns,  a  proper  deed 
containing  a  general  warranty  and  the  usual  full  covenants 
for  the  conveying  and  assuring  to  him  or  them  the  fee 
simple  of  the  said  premises,  free  from  aU  encumbrances 
which  deed  shall  conform  to  the  requirements  of  the  Real 
Property  Law  of  the  State  of  New  York,  relating  to  short 
forms  of  deeds,  as  far  as  the  same  is  applicable  thereto, 
which  deed  shall  be  delivered  on  the  15th  day  of  April, 
1907,  at  9  o'clock  A.  M.,  at  the  office  of  the  Title  Guarantee 
&  Trust  Co.,  176  Broadway,  N.  Y.,  with  privileges  to 
close  at  an  earlier  date  on  five  days'  notice  to  the  parties 
of  the  first  part. 

And  it  is  understood  that  the  stipulations  aforesaid  are 
to  apply  to  and  bind  the  heirs,  executors,  administrators 
and  assigns  of  the  respective  parties. 

In  Wrrmsss  Whebeof  the  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

John  Babdes  (Seal). 
Geo.  W.  Stake  (Seal). 
Mabtin  Hebman  (Seal). 

Sealed  and  delivered  in  the 
presence  of 
as  to  John  Bardes  and  Geo.  W.  Stake, 

GiTSTAV  A.  Babth. 

John  W.  Hahneb. 
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State  of  New  York, 
Borough  of  Richmond; 
County  of  Richmond, 


ss: 


On  the  17th  day  of  January  in  the  year  one  thousand 
nine  hundred  and  seven  before  me  personally  came  John 
Bardes  and  George  W.  Stake,  to  me  known,  and  known 
to  me  to  be  the  individuals  described  in,  and  who  executed 
the  foregoing  instrument,  and  they  severally  acknowledged 
that  they  executed  the  same. 

GusTAv  A.  Barth, 
Notary  Public  of 
Richmond  County. 

III.  That  the  defendant  on  the  execution  of  said  agree- 
ment, paid  to  the  plaintiffs  the  said  smn  of  $500  as  therein 
provided  for. 

IV.  That  the  plaintiffs  have  always  been  and  still  are 
ready  and  willing  to  perform  the  said  agreement  on  their 
part;  that  on  the  said  15th  day  of  April,  1907,  at  9  o'clock 
A.  M.,  at  the  office  of  the  said  The  Title  Guarantee  and 
Trust  Company,  No.  176  Broadway,  New  York,  the 
plaintiffs  tendered  to  the  defendant  a  deed  of  the  said 
premises  pursuant  to  and  in  accordance  with  the  terms 
of  the  said  agreement  and  then  and  there  demanded  of  the 
balance  of  the  purchase  money,  to  wit,  $2,500  in  cash  and 
the  execution  by  the  said  defendant  of  his  bond  for  the 
payment  of  $6,500  on  or  before  three  years  from  said  date, 
with  interest  at  the  rate  of  5%  per  anmmi,  containing  the 
usual  clauses,  and  a  purchase  money  mortgage  of  the 
aforesaid  premises  with  the  same  condition  as  the  said 
bond,  and  tendered  to  said  defendant  for  execution  a  bond 
and  mortgage  in  all  respects  in  accordance  with  said 
agreement;  but  the  said  defendant  then  and  there  re- 
fused and  ever  since  has  refused  to  accept  the  said  deed 
and  to  pay  the  said  balance  and  to  execute  the  said  bond 
and  mortgage  according  to  the  said  agreement. 


Clement  Nat.  Bank  v.  Avbby  369 


Opinion  of  the  Court 


WhebeforE;  Plaintiffs  pray  for  judgment  that  said 
defendant  perform  said  agreement  and  pay  to  the  plain- 
tiffs the  said  sum  of  $2^500^  with  interest  thereon  from 
the  said  15th  day  of  Aprils  1907^  and  execute  the  said  bond 
and  mortgage  and  pay  interest  upon  the  principal  thereof 
from  the  said  15th  day  of  Aprils  1907,  and  that  the  plain- 
tiffs have  such  other  or  further  judgment  in  the  premises 
as  shall  be  proper  and  the  costs  of  this  action. 

Wm.  Allaire  Shobtt, 
Plaintiffs'  Attorney. 

[Verificatum.] 


Clement  National  Bank,  Plaintiff,  v.  Brainard  Avery, 

Defendant 

(CSty  Court  of  the  City  of  N.  Y.,  September  16,  1913) 
Bill  of  particulars;  payment 

1.  While  a  bill  of  particulars  may  be  required  of  a  defense  of 
payment  a  motion  therefor  should  not  be  granted  where  the 
sole  purpose  of  the  application  is  to  limit  the  defendant  in  his 
proof  of  payment. 

Motion  for  bill  of  particulars. 
Denied. 

Frederick  H.  Britton,  attorney  for  the  plaintiff. 

Jay  E.  Whiting f  attorney  for  the  defendant. 

Delehantt,  J.: 

From  a  reading  of  the  briefs  submitted  it  is  difficult 
to  escape  the  conclusion  that  the  sole  purpose  of  this  ap- 
plication is  to  limit  defendant  in  his  proof  of  payment. 
24 
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I  have  concluded  therefore  to  deny  the  same  on  the  au- 
thority of  Barone  v.  O^Leary,  44  App.  Div.  418;  60  Sui^. 
1131;  Stoaft  V.  Swan,  44  Mkc,  163;  89  Supp.  794.  While 
under  proper  cirounustancea  a  bill  of  particulars  of  alleged 
payments  may  be  required  {Caolidge  v.  Stoddard,  120  App. 
Div.  641;  105  Supp.  644)  i  auch  facts  are  not  present^ 
herein.    Order  signed. 


Ella  L.  Howkins,  Plaintiff,  v.  William  Howkins  et  aL, 

Defendants 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  September  27, 1913) . 

Dower;  practice;  neceasitj  of  entering  interlooitofy  JsdgDMat  in 

any  case 

1.  While  the  Code  provides  two  separate  methods  of  prooeduie 
in  an  action  for  dower  an  interlocutory  and  a  final  judgmeat 
must  be  entered  in  each  case  under  §  1619. 

Action  for  dower. 

Howard  A.  Sperry,  attorney  for  the  plaintiff. 

Stroock  &  Stroock,  attorneys  for  the  defendants. 

Delany,  J. : 

The  proposed  judgment  presented  or  the  court's  signa- 
ture is  in  form  a  final  judgment.  The  action  is  for  dow^, 
and  is  brought  under  the  provisions  oi  chs|>ter  14,  title  1, 
article  3,  of  the  Code  of  Civil  Procediure.  An  action  for 
dower  presents  under  the  Code  two  separate  methods  of 
procedure,  each  providing  fw  one  interlocutory  and  one 
final  judgment  being  appropriate  to  the  end  desired.  At 
first  glance  it  would  seem  that  they  are  in  conflicti  but 
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they  are  not.    The  statutes  are  so  ordered  that  if  the 
defendant  defaults  or  does  not  dispute  the  plaintiff's 
right,  or  if  the  verdict,  report  or  decision  is  in  favor  of  the 
plaintiff's  right  to  dower,  an  interlocutory  judgment  must 
be  rendered  directing  that  a  referee  or  commissioners  ad- 
measure the  plaintiff's  dower  (sec.  1607),  and  upon  the 
confirmation  of  the  report  of  the  referee  or  the  commis- 
sioners a  final  judgment  must  thereupon  be  rendered 
awarding  plaintiff  the  distinct  parcel  of  property  admeas- 
ured and  laid  off  by  the  referee  or  commissioners,  or  if  it 
appear  from  their  report  that  actual  admeasurement  is 
not  practicable  the  final  judgment  must  direct  that  a  sum 
equal  to  one-third  the  rental  value  be  paid  the  plaintiff 
for  life,  &c.  (sec.  1613).    If,  however,  before  an  inter- 
locutory judgment  is  rendered  the  plaintiff  file  a  written 
consent  with  the  clerk  to  accept  a  gross  sum  in  satisfaction 
of  her  dower  (sec.  1617),  and  if  the  referee,  &c.,  advise  a 
sale  of  the  property,  an  interlocutory  judgment  must  be 
rendered  directing  it  be  sold  (sec.  1619),  and  on  confirma- 
tion of  the  sale  a  final  judgment  must  be  rendered  directing 
the  gross  Bum  be  paid  to  the  plaintiff  (sec.  1624).    In  the 
case  before  me  the  plaintiff  has  filed  her  consent  to  accept 
a  gross  sum  in  satisfaction  of  her  dower.    The  referee  has 
reported  that  a  sale  of  the  property  is  necessary.    The 
parties  to  the  action  consent  to  the  sale,  and  I  have  con- 
firmed the  report.     The  proposed  judgment  submitted 
is  in  form  a  final  judgment,  and  provides  for  the  appoint- 
ment of  a  referee  to  sell,  and  directs  him  to  pay  all  the 
parties'  costs  and  fees  and  allowances  of  the  guardians, 
Ac.    Section  1619,  which  provides  that  an  interlocutory 
judgment  directing  sale  must  be  rendered,  has  been  over- 
looked by  the  parties  in  this  case.    By  section  1625  it  is 
provided  that  the  provisions  of  the  Code  governing  the 
distribution,  investment  and  care  of  the  proceeds  of  a 
sale  in  partition  are  made  applicable  to  a  sale  in  an  action 
for  dower.    Present  proper  interlocutory  decree  for  signa- 
ture. 


n 
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Charles  W.  Clowe,  as  Trustee  in  Bankruptcy  of  Eliza- 
beth S.  C.  Seavey,  Respondent,  v.  Elizabeth  S.  C. 
Seavey  et  al.,  Appellants  ^ 

(208  N.  Y.  496;  aff'g  151  App.  Div.  912;  135  Supp.  1105,  no  opmion) 

Bankruptcy;  fraudulent  transfer  of  estate  in  expectancy  when 

transferee  did  not  participate  in  fraud 

1.  A  bankrupt  was  named  as  a  beneficiary  under  her  grand- 
father's will  by  which  she  received  a  portion  of  his  estate 
provided  she  survived  her  father  and  mother.  She  transferred 
this  estate  in  expectancy  to  her  mother-in-law  in  considera- 
tion of  $1,000  and  an  agreement  on  the  part  of  the  transferee 
to  convey  by  will  the  estate  transferred  and  other  property 
to  the  bankrupt,  her  husband  and  their  children.  It  was 
found  that  there  was  no  fraudulent  intent  on  the  part  of  the 
transferee!  Held,  that  the  estate  transferred  was  alienable; 
that  a  person  cannot  successfully  put  his  property  beyond 
the  reach  of  his  creditors  by  a  transfer  which  secures  it  to 
himself  and  his  children  even  though  the  transferee  may  have 
the  best  of  motives  and  be  ignorant  of  the  fraudulent  intent; 
that  the  estate  passed  to  the  trustee  in  bankruptcy  and  a 
judgment  setting  aside  the  transfer  which  provided  for  a 
repayment  to  the  transferee  of  the  $1,000  advanced,  with 
interest,  should  be  affirmed. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  May  31,  1912,  affirming  a  judgment  in  favor  of 
plaintifif  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury. 

Henry  J.  Hemmens  and  Thomas  H.  Beardsley  for  appel- 
lants. 

Edgar  T.  Brackett,  William  E.  Bennett  and  Hiram  C. 
Todd  for  respondent. 

^  For  Complaint  from  this  case^  see  post^  page  377. 
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MiUiEBy  J. : 

This  action  is  brought  by  a  trustee  in  bankruptcy  to 
set  aside  a  transfer  made  by  Elizabeth  S.  C.  Seavey,  the 
bankrupt,  to  her  mother-in-law  of  all  her  right,  title  and 
interest,  present  and  future,  in  and  to  the  estate  of  her 
grandfather.  She  had  no  other  property.  The  coiu-t 
found  upon  sufficient  evidence  that  she  made  the  transfer 
with  intent  to  cheat  and  defraud  creditors,  and  in  effect 
that  it  was  volimtary  except  for  the  smn  of  $1,000  loaned 
by  the  transferee  upon  the  security  of  it.  The  court 
also  found  that  the  transferee  did  not  participate  in  said 
fraudulent  intent.  The  judgment  provides  for  the  re- 
payment of  said  loan  with  interest.  The  instrument 
of  transfer  was  executed  by  both  parties.  The  trans- 
feree expressly  agreed  that  in  consideration  of  the  transfer 
she  would  devise  and  bequeath  the  estate  transferred 
to  her  as  well  as  all  of  her  other  estate  in  trust  for  the  use 
of  the  transferrer  and  her  husband  during  their  lives  and 
the  life  of  the  survivor  with  remamder  to  their  son.  The 
particular  clause  of  the  will  creating  said  interest  reads 
as  follows: 

''In  the  event  of  the  death  of  my  said  son,  and  the 
remarriage  of  his  said  wife,  should  she  survive  hun,  I 
desire  and  direct  my  said  Trustees,  John  B.  Clement  and 
John  Cox,  to  pay  to  my  said  grandchildren,  lawful  chil- 
dren of  my  son  Henry  S.  Clement,  or  their  descendants, 
*  all  the  estate  hereby  devised  to  my  son,  Henry  S.  Clem- 
ent, and  his  children,  as  aforesaid.  ♦  *  *" 

It  is  of  no  consequence  that  the  transferee  had  no 
intent  to  hinder,  delay  or  defraud  the  creditors  of  the 
transferrer.  A  person  cannot  successfully  put  his  prop- 
erty beyond  the  reach  of  his  creditors  by  a  transfer  which 
8ecin"es  it  to  himself  and  his  children,  even  though  the 
transferee  may  have  the  best  of  motives  and  be  ignorant 
of  his  fraudulent  intent. 

The  important  question  in  the  case  is  whether  the  inter- 
est of  the  bankrupt  passed  to  the  trustee  in  bankruptcy. 
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Curiously  enough  the  inalienability  of  that  interest  is 
asserted  by  those  who  claim  under  an  assignment  of  it. 
It  is  forcibly  urged  by  the  learned  counsel  for  the  respond- 
ent tha(  said  interest  is  a  vested  remainder.  However, 
we  do  not  consider  it  necessary  to  determine  whether  it 
was  vested  or  contingent,  because  we  are  of  the  opmion 
that  in  either  view  it  was  alienable. 

It  was  decided  in  National  Park  Bank  of  N.  Y.  v.  BUr 
lings,  144  App.  Div.  536;  129  Supp.  846;  203  N.  Y.  556, 
that  future  contingent  interests  in  personal  property  were 
alienable,  the  same  as  contingent  remainders  in  real  prop- 
erty, but  it  is  argued  that  that  case  is  distinguishable  in 
that  in  this  case  the  persons  who  are  to  take  cannot 
be  ascertained  until  the  death  of  the  life  beneficiary.  The 
writer  did  observe  in  that  case  that  there  was  no  uncer- 
tainty of  the  person,  and  it  has  been  stated  by  text  writers 
and  often  assumed  by  judges  that  contingent  interests 
are  mere  possibilities  and  not  alienable  where  there  is  un- 
certainty of  the  persons  who  are  to  take.  That  doctrine 
had  its  origin  in  conditions  which  no  longer  exist.  It  did 
not  survive  the  adoption  of  the  Revised  Statutes,  which 
divided  expectant  estates  into  (1)  future  estates  and  (2)  re- 
versions, and  provided  that  a  future  estate  is  contingent 
''while  the  person  to  whom  or  the  event  on  which  it  is 
limited  to  take  effect  remains  uncertain,''  and  that  ''an 
expectant  estate  is  descendible,  demisable  and  alienable, 
in  the  same  manner  as  an  estate  in  possession."  [R.  Si 
pt.  2,  ch.  1,  tit.  2,  §§  9,  13  and  35;  now  Real  Prop.  Law 
(Cons.  Laws,  ch.  50),  §§  36,  40  and  59.]  Those  provisions 
are  plain  and  simple  and  leave  no  room  for  the  refinements 
of  the  ancient  common  law. 

Assuming  the  interest  of  Mrs.  Seavey  imder  her  grand- 
father's will  to  be  contingent  it  will  be  extinguished  by  her 
death  before  the  death  of  her  father.  If  the  person  to 
take  were  certain,  and  the  event  imcertain,  the  contin- 
gent interest  or  estate  would  never  vest  in  possession, 
unless  the  event  happened.    The  statute  makes  no  dis- 
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tinction  between  uncertainty  of  person  and  uncertainty 
of  event,  and  there  is  no  sound  reason  to  make  such  a 
distinction  with  respect  to  the  alienability  of  contingent 
interests.  Whatever  the  uncertainty,  they  are  defined 
by  the  statute  as  estates.  Of  course,  the  contingency 
may  be  such  that  the  interest  or  estate  is  not  transmis- 
sible, descendible  or  devisable,  but  so  far  as  the  nature 
of  the  contingency  admits,  all  expectant  estates  are  de- 
scendible, devisable  and  alienable*  The  interest  of  Mrs. 
Seavey  is  certain  to  vest  in  possession  and  enjoyment  if 
she  survives  the  event,  and  there  is  no  substantial  differ- 
ence between  this  case  and  National  Park  Bank  of  N.  Y. 
V.  BiUings  (supra).  In  that  case,  as  in  this,  the  interest 
was  contingent  upon  survivorship,  but  in  this  case,  as  in 
that,  it  is  not  subject  to  the  will  of  a  third  party,  and  is 
more  than  a  mere  possibility,  e.  g.,  the  chance  of  sharing 
as  next  of  kin  in  the  estate  of  another  upon  his  death  or 
^'that  which  the  heir  has  from  the  courtesy  of  his  ances- 
tor,'' or  a  mere  possibility  of  reverter,  which  was  involved 
in  Upington  v.  Corriganj  151  N.  Y.  143. 

We  should  not  introduce  subtleties  into  the  plain  rule 
of  the  statute,  unless  constrained  to  do  so.  It  will  not  be 
pr ofitaUe  to  discuss  in  detail  the  many  cases  cited  by  the 
appellants.  Expressions  may  be  found  in  judicial  opinions 
which,  apart  from  their  context,  may  seem  to  support  the 
distinction  sought  to  be  made  between  imcertainty  of 
ptfson  and  uncertainty  of  event,  but  it  is  sufficient  to 
say  that  the  precise  point  has  already  been  decided  by 
this  court  in  favor  of  the  respondent,  and  that  the  cases 
relied  upon  by  the  appellants  did  not  deal  with  it. 

Jackson  v.  Waldron,  13  Wend.  178,  and  Edwards  v. 
Varidcy  5  Denio,  664,  are  only  of  historical  interest. 
They  involved  an  assignment  made  in  1804.  Their  author- 
ity even  as  to  the  common  law  was  much  weakened, 
if  indeed  they  were  not  overruled,  in  Miller  v.  Emans, 
19  N.  Y.  384.  Moore  v.  Littel,  41  N.  Y.  66,  was  the 
first  authoritative  decision  on  the  effect  of  the  Revised 
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Statutes.  It  involved  a  grant  made  in  1832  to  one  John 
Jackson  ''for  and  during  his  natural  life,  and  after  his 
decease  to  his  heirs  and  their  assigns  forever."  The 
question  was  whether  the  children  of  John  Jackson  had 
an  interest  in  the  premises  which  they  could  convey 
during  his  life.  Judge  Woodruff  was  of  the  opinion, 
first,  that  the  remainders  were  vested,  and,  second,  that 
if  contingent,  they  were  alienable  under  the  Revised 
Statutes,  although  the  uncertainty  was  as  to  the  persons. 
A  majority  of  the  court  concmred  on  the  latter  ground, 
as  was  pointed  out  by  Judge  FmcH  in  Hennessg  v.  Pa- 
terson,  85  N.  Y.  91,  104.  While  Moore  v.  Littel  has 
sometunes  been  criticized,  it  has  never  been  overruled,  but 
has  been  cited  many  times  as  authority  for  the  propor- 
tion that  contingent  estates  are  alienable.  {Ham  v.  Van 
Orden,  84  N.  Y.  257,  270;  Beardsley  v.  HotchJciss,  96  N.  Y. 
201,  213;  Dodge  v.  Stevens,  105  N.  Y.  685,  588;  Griffin  v. 
Shepard,  124  N.  Y.  70,  76;  Mailer  of  PeU,  171  N.  Y.  48, 54; 
Roosa  V.  Harrington,  Id.  341,  353;  BaUes  v.  Union  Trust 
Co.  ofN.  Y.,  180  N.  Y.  183, 187.) 

It  seems  strange  that  the  question  should  still  be 
thought  open.  It  should  be  set  at  rest.  We  adhere  to 
the  ruling  of  Moore  v.  Littel  not  alone  because  it  has 
been  recognized  as  authority  so  long,  but  because  that 
ruling  gives  effect  to  the  plain  language  of  the  statute. 
I  may  add  that  the  rule  is  the  same  in  Massachusetts. 
{Putnam  v.  Story,  132  Mass.  205;  Whipple  v.  FairchM, 
139  Mass.  262.) 

The  judgment  should  be  affirmed,  with  costs. 

CULLEN,  Ch.  J.,  WiLLARD  BaBTLETT,  ChASE,  CuDDE- 

BACK  and  HoGAN,  JJ.,  concur;  Gray,  J.,  not  voting. 
Judgment  affirmed. 
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Form  No.  87 

Complaint;  Bankruptcy;  Fraudulent  Transfer  of  Estate  in  £z« 
pectancy  when  Transferee  did  not  Participate  in  Fraud  ^ 

Supreme  Court,  Saratoga  County. 

Charles  W.  Clowe,  as  Trustee 
in  bankruptcy  of  Elizabeth 
S.  C.  Seavey,  a  bankrupt, 
against 

Elizabeth  S.  C.  Seavey,  Mary 
E.  Seavey,  James  Arthur 
Seavey,  Arthur  Clement 
Seavey,  Henry  S.  Clement, 
Henry  S.  Clement,  Jr.,  and 
EUzabeth  S.  C.  Seavey  and 
Henry  S.  Clement,  Jr.,  as 
trustees  for  Henry  S.  Cle- 
ment imder  the  will  of  Wil- 
liam H.  Clement,  deceased. 

The  plaintiff,  for  an  amended  complaint  herein,  avers 
upon  information  and  belief  as  follows :  to  wit : 

First:  That  heretofore,  before  the  commencement  of 
this  action  and  on  or  about  the  18th  day  of  April,  1911, 
the  defendant  Elizabeth  S.  C.  Seavey,  who  then  resided 
in  the  Borough  of  Manhattan,  in  the  County  of  New 
York,  upon  proceedings  duly  had,  was  duly  adjudged  a 
bankrupt  by  the  District  Court  of  the  United  States 
in  and  for  the  Southern  District  of  New  York,  which 
court  had  jurisdiction  in  the  premises;  that  thereafter 
such  proceedings  were  had  in  the  matter  of  said  bank- 
ruptcy that  on  or  about  the  15th  day  of  June,  1911,  the 
plaintiff  herein  was  duly  named  and  appointed  as  the 

1  From  Chwe  v.  Se(wey,  208  N.  Y.  496;  afif'g  151  App.  Div.  912;  135 
Supp.  1105.   See  arUe,  page  372. 
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trustee  of  said  bankrupt  in  such  proceedings  and  there- 
after and  before  the  commencement  of  this  action  he 
duly  qualified  as  such  trustee  and  did  each  and  every 
act  and  thing  necessary  to  be  done  in  the  premises  to 
constitute  him  in  all  respects  the  legal  trustee  of  said 
bankrupt  and  he  was  invested  with  all  the  rights  and 
powers,  and  became  subject  to  all  the  duties  of  such, 
among  other  rights,  with  that  of  marshalling  and  coUect'- 
ing  all  the  property  and  assets  of  said  bankrupt  and  any 
that  have  been  fraudulently  or  illegally  transferred  by 
her,  including  the  right  to  prosecute  and  maintain  this 
action. 

Second:  That  heretofore  and  in  or  about  the  month 
of  January,  1887,  William  H.  Clement,  who  was  at  the 
time  of  his  death  a  resident  and  inhabitant  of  Warren 
County,  State  of  Ohio,  at  said  time  departed  this  life 
leaving  his  last  will  and  testament  which  bears  date 
November  27,  1886.  That  thereafter,  upon  proceedings 
duly  had  in  the  Probate  Court  of  Warren  County  in  said 
State  of  Ohio,  which  court  had  jurisdiction  in  the  premises, 
said  will  of  said  William  H.  Clement  was  duly  admitted 
to  probate  and  letters  testamentary  thereunder  issued 
to  the  persons  therein  named  as  executors,  and  they, 
or  some  of  them,  entered  upon  the  performance  of  thdr 
duties  as  such  and  said  will  was  partially,  if  not  completely 
executed.  Said  will  was  also  duly  admitted  to  probate 
by  the  Surrogate's  Court  at  Saratoga  County,  New  York, 
on  the  11th  day  of  March,  1889,  and  recorded  in  Book  of 
Wills  No.  31  at  page  245  in  said  Surrogate's  office. 

Third:  That  the  defendant  Henry  S.  Clement  was 
one  of  the  sons  and  heirs-at-law  of  said  William  H.  Clem- 
ent and  one  of  the  devisees  and  legatees  named  in  said 
will ;  that  his  wife  was  Julia  Y.  Clement  by  name  and  she 
departed  this  life  in  or  about  the  month  of  January,  1911; 
that  the  defendant  Elizabeth  S.  C.  Seavey  and  Henry  S. 
Clement,  Jr.,  are  the  only  children  of  the  said  Henry  S. 
Clement,  being  grandchildren  of  said  William  H.  Clement 
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and  children  of  the  said  Juha  Y.  Clement;  that  the  de- 
fendant Arthur  Clement  Seavey  is  the  only  child  of  the 
defendant  Elizabeth  S.  C.  Seavey  and  her  husband  James 
Arthur  Seavey;  that  the  defendant  Mary  E.  Seavey  is 
the  mother  of  the  defendant,  James  Arthiu*  Seavey,  the 
mother-in-law  of  the  defendant  Elizabeth  S.  C.  Seavey, 
and  the  grandmother  of  the  defendant  Arthur  Clement 
Seavey. 

Foxjeth:  That  by  said  will  of  said  William  H.  Clement, 
thus  admitted  to  probate  as  aforesaid,  a  trust  was  created 
for  the  benefit  of  the  defendant  Henry  S.  Clement  during 
his  life,  and  for  the  benefit  of  his  wife  Julia  Y.  Clement 
and  of  their  said  only  children,  the  defendants  Elizabeth 
S.  C.  Seavey  and  Henry  S.  Clement,  Jr.,  into  which  trust 
was  devised  and  placed  an  undivided  one-quarter  of  the 
residuum  of  the  estate  of  said  testator,  which  amounted 
to  a  lai^e  amount  of  money,  and,  as  the  plaintiff  believes, 
as  much  as  one  hundred  thousand  dollars,  or  over;  that 
John  B.  Clement  and  John  Cox  were  named  as  trustees  of 
said  trust,  and  accepted  the  said  trust  and  acted  there- 
under for  a  number  of  years,  and  until  the  said  John 
Cox  died;  that  by  the  terms  of  said  trust,  the  income  of 
said  trust  fund  was  to  be  applied  to,  and  was  given  for, 
the  support  and  maintenance  of  said  son  of  said  testator, 
the  defendant  Henry  S.  Clement  and  of  his  wife,  said 
Julia  Y.  Clement,  and  after  the  death  of  said  Henry  S. 
Clement  and  Julia  Y.  Clement  the  principal  of  said  fund 
was  given  to  the  children  of  said  son  Henry  S.  Clement 
and,  as  aforesaid,  the  defendants,  Elizabeth  S.  C.  Seavey 
and  Henry  S.  Clement,  Jr.,  are  the  only  children  of  said 
son  Henry  S.  Clement  and,  at  the  time  of  the  probate  of 
said  will  of  said  William  H.  Clement,  said  Elizabeth  S.  C. 
Seavey  and  Henry  S.  Clement,  Jr.,  became  vested  with 
said  amount  thus  placed  in  said  trust  fund  by  said  will, 
subject  only  to  any  claims  of  after-born  children,  a  con- 
tingency which  never  has  occurred  and  to  the  execution 
of  said  trust. 
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Fifth:  That  said  John  B.  Clement  and  John  Cox 
having  accepted  said  trust  imposed  upon  them  by  said 
will  and  having  discharged  the  duties  thereof  for  a  time, 
the  said  John  Cox  died  and  thereafter  the  said  John  B. 
Clement,  in  or  about  the  year  1907,  resigned  as  such 
trustee,  which  resignation  was  received  and  allowed  by 
said  Probate  Court  of  Warren  County,  Ohio,  which  had 
jurisdiction  m  the  premises,  and  thereafter  and  on  or 
about  the  14th  day  of  May,  1907,  the  defendants  Eliza- 
beth S.  C.  Seavey  and  Henry  S.  Clement,  Jr.,  were  named 
and  appointed  by  said  court  as  the  successors  of  said  named 
trustees  and  the  said  Elizabeth  S.  C.  Seavey  and  Henry  S. 
Clement,  Jr.,  accepted  said  appointment  and  duly  quali- 
fied as  such  trustees  and  entered  upon  their  duties  as  such, 
and  ever  since  have  been,  and  have  continued  to  act  as, 
and  now  are,  such  trustees  and  as  such  trustees  have 
ever  since  said  appointment,  had  the  custody  and  con- 
trol of  the  said  trust  and  the  funds  and  property  thereof. 

Sixth:  That  as  the  plaintiff  is  informed  and  believes 
among  other  assets  and  property  included  in  said  trust 
and  set  off  to  it  upon  the  division  of  the  estate  of  said 
William  H.  Clement,  deceased,  was  and  is  an  undivided 
one-half  interest  in  and  to  certain  real  estate  situate  in 
the  Village  of  Saratoga  Springs  in  said  County  of  Sara- 
toga and  State  of  New  York,  briefly  described  as  follows: 
Bounded  westerly  by  Broadway;  northerly  by  premises 
of  the  Saratoga  Athenaeum;  easterly  by  premises  of  Emily 
H.  and  Frank  H.  Hathom,  and  southerly  by  premises 
formerly  owned  by  Westcott  and  others,  being  Nos.  330, 
332,  334,  336  and  338  Broadway  in  said  village,  which 
interest  in  said  real  estate  thus  described — the  one-half 
interest  of  said  Elizabeth  S.  C.  Seavey  in  said  undivided 
one-half  of  said  real  estate  in  said  trust  fund,  is  worth 
from  eight  to  ten  thousand  dollars  as  the  plaintiff  believes. 

Seventh:  That  as  hereinbefore  alleged,  the  defendant 
Elizabeth  S.  C.  Seavey,  upon  the  death  of  her  said  grand- 
father William  H.  Clement,  and  the  probate  of  his  will  as 
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hereinbefore  set  out,  became  vested  with  the  undivided 
one-half  part  of  the  said  trust  funds  thus  created  and  to 
continue  during  the  Ufetime  of  the  defendant  Henry  S. 
Clement  and  his  wife  JuUa  Y.  Clement,  subject  only  to 
the  execution  of  said  trust  during  the  lives  of  said  Henry 
S.  Clement  and  Julia  Y.  Clement,  and  upon  the  death  of 
said  Julia  Y.  Clement  in  the  month  of  January,  1911,  as 
hereinbefore  stated,  said  interest  became  and  from  that 
time  forth  has  remained,  subject  only  to  the  life  interest 
of  the  said  Henry  S.  Clement  in  said  trust  fund. 

Eighth:  That  on  or  about  the  19th  day  of  November, 
'  1908,  the  defendant  EUzabeth  S.  C.  Seavey  was  indebted 
upon  her  certain  promissory  note  bearing  date  on  or  about 
October  26,  1908,  made  by  herself  and  the  defendant 
Henry  S.  Clement,  Jr.,  for  the  sum  of  ten  thousand  dol- 
lars and  payable  one  month  after  its  date  to  the  order  of 
and  endorsed  by  the  defendant  James  Arthur  Seavey, 
which  said  note  was  before  maturity  and  for  value  received 
transferred  to  the  Adirondack  Trust  Company,  and  was 
on  said  19th  day  of  November,  1908,  owned  and  held  by 
said  Adirondack  Trust  Company  and  was  a  valid  and 
subsisting  obUgation  of  said  defendant  Elizabeth  S.  C. 
Seavey;  that  on  said  last  named  date  the  defendant 
Elizabeth  S.  C.  Seavey,  being  vested  as  aforesaid  with 
said  interest  in  said  trust  fund,  created  as  aforesaid  in 
and  by  said  will  of  said  William  H.  Clement,  deceased, 
and  with  intent  to  cheat  and  defraud  her  creditor,  the 
owner  and  holder  of  said  note,  and  to  hinder  and  delay 
such  creditor  in  the  collection  of  such  debt,  made  and 
executed  a  certain  paper  with  her  mother-in-law,  the  de- 
fendant, Mary  E.  Seavey,  of  which  paper  a  copy  in  full 
is  hereto  annexed  marked  "A,"  which  is  hereby  referred 
to  and  made  a  part  of  this  complaint ;  that  said  paper,  as 
the  plaintiff  is  informed  and  beUeves,  was  never  deUvered 
to  said  Mary  E.  Seavey  and  no  title  ever  passed  thereby 
or  thereunder  to  said  Mary  E.  Seavey;  that  said  paper 
was  and  is  void  upon  its  face  as  to  creditors  of  said  Eliza- 
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beth  S.  C.  Seavey  then  existing  or  thereafter  to  arise, 
in  that  it  stipulated  and  provided  for  a  reversion  to  the 
grantor,  the  defendant  Elizabeth  S.  C.  Seavey,  of  the  use 
of  the  fund  covered  by  said  assignment,  or  attempted  to  be 
covered  thereby,  from  the  time  of  the  death  of  the  de- 
fendant, Mary  E.  Seavey,  and  said  conveyance,  if  ever 
delivered  at  all  was  and  is  void  for  such  reasons,  and  was 
and  is  void  for  the  additional  and  further  reason  that  the 
same  was  executed  by  the  said  parties  thereto  with  the 
intent  and  purpose  on  the  part  of  each  of  said  parties 
to  cheat  and  defraud  the  holder  of  said  note,  the  creditor 
then  existing  and  still  existing,  of  the  defendant  Elizabeth 
S.  C.  Seavey  and  to  hinder  and  delay  such  creditor  in 
the  collection  of  its  debt;  and  such  paper  was  and  is  void 
for  the  further  reason  that  the  same  was  without  sufficient 
or  valid  consideration  therefor;  nevertheless  the  parties 
to  said  instnmient  both  claim,  and  each  claims,  that 
thereby  the  title  of  the  said  Elizabeth  S.  C.  Seavey  in 
and  to  said  trust  fund  and  the  property  comprising  the 
same,  passed  to  and  became  the  property  of  the  defendant, 
Mary  E.  Seavey,  and  that  ever  since  the  execution  of 
said  paper  said  last-named  defendant  has  been  the  owner 
thereof. 

Ninth:  That  the  indebtedness  of  ten  thousand  dol- 
lars thus  owing  by  the  defendant  Elizabeth  S.  C.  Seavey 
at  the  time  said  instrument  was  executed,  has  never  been 
paid,  nor  any  part  thereof,  except  that  the  interest  th^^on 
was  paid  to  a  time  not  later  than  the  28th  day  of  Decem- 
ber, 1910,  and  with  said  exception  of  the  payment  of  said 
interest  the  entire  amount  of  indebtedness  of  said  note 
existing  at  the  time  of  the  execution  of  said  paper  Ex- 
hibit "A"  has  continued  outstanding  and  unpaid  and  un- 
impaired and  has  been  represented  by  notes  given  m  sue- 
cessive  renewal  of  said  indebtedness  from  time  to  time,  so 
that  at  the  time  of  such  adjudication  of  bankruptcy,  as 
hereinbefore  set  out,  there  was  in  existence  outstanding 
and  unpaid,  the  same  indebtedness  of  the  said  defendant, 
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Elizabeth  S.  C.  Seavey,  although  represented  by  another 
note  than  was  outstanding  and  was  in  existence  at  the  time 
of  and  before  the  execution  of  said  paper,  Exhibit  "A," 
as  hereinbefore  set  out.  That  said  debt  has  been  proved 
and  filed  in  the  bankruptcy  proceedings  of  said  Elizabeth 
S.  C,  Seavey  and  allowed  by  the  referee  in  charge  thereof; 
that  the  plaintiff  has  no  money  or  other  property  in  his 
possession  to  pay  said  debt  or  any  part  thereof,  and  the 
sole  asset  of  said  bankrupt's  estate  is  the  property  which 
the  plaintiff  seeks  to  recover  in  this  action. 

Tenth:  That  the  defendant,  Mary  E.  Seavey,  if  the 
said  paper  was  ever  delivered  to  her  at  all,  accepted  and 
received  the  same  with  full  knowledge  of  the  said  indebted- 
ness owing  as  aforesaid  by  the  said  EUzabeth  S.  C.  Seavey 
and  to  aid  her,  ssiid  EUzabeth  S.  C.  Seavey,  in  the  intent 
hereinbefore  set  out. 

Eleventh:  That  as  plaintiff  is  informed  and  believes 
the  defendant  Elizabeth  S.  C.  Seavey,  has  no  other  assets 
or  estate  wherewith  or  wherefrom  said  indebtedness  here- 
inbefore described  thus  existing  at  the  time  of  the  execu- 
tion of  said  paper,  Exhibit  ''A,"  and  at  the  time  of  said 
adjudication  of  her  bankruptcy,  and  still  existing  or  any 
part  thereof,  can  be  paid  or  satisfied. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendants: 

First:  That  said  instrument  thus  made  and  executed 
by  the  defendants,  Elizabeth  S.  C.  Seavey  and  Mary  E. 
Seavey,  dated  November  19th,  1908,  a  copy  of  which 
is  annexed  to  the  complaint,  be  set  aside  and  vacated 
and  declared  null  and  void  and  of  no  effect,  as  void  upon 
its  face  and  as  made  with  the  intent  on  the  part  of  both 
the  pcurties  thereto  to  cheat  and  defraud  the  creditors 
of  the  defendant,  Elizabeth  S.  C.  Seavey,  and  to  hinder 
and  delay  them  in  the  collection  of  their  debts. 

Second  :  That  the  property  and  assets  attempted  to  be 
conveyed  by  said  paper,  Exhibit  "A,'*  dated  November  19, 
1908,  be  declared  to  belong  to  the  plaintiff  as  the  trustee 
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in  bankruptcy  of  said  Elizabeth  S.  C.  Seavey,  a  bankrupt, 
and  subject  to  administration  in  said  bankruptcy  court 
as  the  property  of  said  bankrupt. 

Third:  That  the  defendants,  Mary  E.  Seavey  and 
Arthur  Clement  Seavey,  be  adjudged  to  have  no  interest 
in  said  trust  fund  or  any  part  thereof. 

Fourth  :  That  the  plaintiflf  have  such  other  and  further 
relief  in  the  premises  as  may  be  just,  besides  costs. 

Hiram  C.  Todd,  Plaintiff's  Attorney, 

[VerificaMan.]  Town  Hall,  Saratoga  Springs,  N.  Y. 

Exhibit  "A" 

This  indenture  made  on  this  19th  day  of  November, 
1908,  between  Elizabeth  S.  C.  Seavey,  of  the  City, 
County  and  State  of  New  York,  party  of  the  first  part, 
and  Mary  E.  Seavey,  of  Saratoga  Springs,  Saratoga 
County,  New  York,  party  of  the  second  part,  Wftnessbth, 

That  the  party  of  the  first  part,  in  consideration  of 
the  covenants  hereinafter  contained  to  be  performed 
by  the  party  of  the  second  part,  and  of  all  the  advances 
in  money  heretofore  made  by  the  party  of  the  second 
part  to  the  party  of  the  first  part,  the  receipt  whereof 
is  hereby  acknowledged,  bargains,  sells,  grants,  conveys, 
assigns,  transfers  and  delivers  and  by  these  presents  does 
bargain,  sell,  grant,  convey,  assign,  transfer,  and  deliver 
all  her  right,  title  and  interest  of  whatever  nature  in  and 
to  the  estate  of  William  H.  Clement,  late  of  Warren 
County,  Ohio,  deceased,  of  which  she  is  possessed  or  seized, 
at  the  present  time  of  which  she  may  become  possessed 
or  seized  in  the  future  by  virtue  of  the  will  of  the  said 
William  H.  Clement,  deceased,  dated  the  24th  day  of 
November,  1886,  and  admitted  to  probate  by  the  Probate 
Judge  of  Warren  County,  Ohio,  and  filed  in  the  oflBce 
of  the  Clerk  of  the  Probate  Court,  Warren  Coimty,  Ohio, 
and  recorded  in  the  ofi^ce  of  the  Surrogate  of  Saratoga 
County,  New  York. 

And  the  party  of  the  first  part  does  hereby  constitute 
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the  said  Mary  E.  Seavey,  her  attorney  in  her  name  or 
otherwise,  but  at  her  own  cost,  to  take  all  legal  measures 
which  may  be  proper  or  necessary  for  the  complete  re- 
covery and  enjoyment  of  the  said  interest  in  said  estate 
of  said  William  H.  Clement,  deceased,  as  aforesaid. 

And  as  a  further  consideration  of  the  foregoing  sale 
transfer,  assignment  and  conveyance  the  party  of  the 
second  part  doth  hereby,  for  herself,  her  executors,  ad- 
ministrators and  assigns,  agree  with  the  party  of  the  first 
part  that  she  will,  upon  the  execution  and  delivery  of 
this  agreement,  make,  execute,  publish  and  declare  a  last 
will  and  testament  in  which  she  will  give,  devise  and  be- 
queath at  her  death,  all  the  said  estate  hereby  conveyed 
to  her,  as  well  as  all  of  her  other  estate,  both  real  and  per- 
sonal, of  whatever  name  and  natiu'e  and  wherever  situated 
of  which  she  may  die  seized  or  possessed  in  trust,  for  the 
sole  use,  benefit  and  support  of  her  son  James  Arthur 
Seavey,  of  the  City,  Coimty  and  State  of  New  York,  and 
his  wife  Elizabeth  S.  C.  Seavey,  of  the  City,  Coimty  and 
State  of  New  York,  for  and  during  the  period  of  their 
natiu*al  lives  and  during  the  life  of  the  smrvivor  of  the 
said  James  Arthiu'  Seavey  and  said  Elizabeth  S.  C.  Seavey 
and  the  remainder  to  their  son  Arthur  Clement  Seavey, 
of  the  City,  County  and  State  of  New  York. 

In  Witness  Whereof,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  above  written. 

Elizabeth  S.  C.  Seavey  (Seal). 
Mary  E.  Seavey  (Seal). 
Sealed  and  delivered  in  presence  of: 

J.  W.  Needham, 

Chas.  W.  Kcrby, 

As  to  Elizabeth  S.  C  Seavey. 

J,  W.  Needham, 

Chas.  W.  Kjrby, 
As  to  Mary  E.  Seavey. 

(Acknowledgment,  Elizabeth  S.  C.  Seavey.) 

(Acknowledgment,  Mary  E.  Seavey.) 
25 
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Rashid  Moghabghab,  as  administrator  of  the  goods, 
chattels  and  credits  of  Shakir  Moghabghab,  deceased^ 
Plaintiff,  v.  Sherman  &  Sons  Company,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  September  12, 1913) 

Pleading;  complaint;  demurrer;  performance  of  written  contract 
attached  to  complaint;  pleadbig  botli  due  performance  under 
Code  CtT.  Pro.,  §  §SS,  and  specifyiiig  acts  constitiillng  ptffonn- 


1.  When  a  written  contract,  on  which  an  action  is  brouf^t,  is 
attached  to  a  complaint  and  the  plaintiff  alleges  acts  constitut- 
ing performance  and  also  adds  an  allegation  that  the  contract 
has  been  duly  performed,  under  Code  Civ.  Ph).^  §  533,  the 
allegatbn  of  due  performance  will  be  di»egarded  and  the 
sufficiency  of  the  complaint  will  be  determined  by  thespedfic 
all^ations  showing  performance  of  the  contract. 

Demiurer  to  complaint. 
Sii9tained. 

Ferris,  Dannenberg  &  Ansbacher,  attorneys  for  the  plain- 
tiff. 

Henry  G.  Gennert,  attorney  for  the  defendant. 

Donnelly,  J. : 

The  complaint  is  demurred  to  by  the  defendant  for 
insufficiency,  the  particular  defect  dEaimed  being  that  the 
specific  allegations  of  performance  in  paragraphs  seventh 
to  tenth  of  the  complaint  are  insufficient.  The  phintiff) 
while  pleading  performance  generally,  pursuant  to  §  533 
of  the  Code  of  Civil  Procedure,  failed  to  rdy  on  th^  pro- 
visions of  that  section,  and  in  addition  thereto  alleges 
the  details  of  performance  in  the  paragraphs  above 
mentioned  and  is  therefore  bound  by  such  details,  and  it 
thus  becomes  necessary  to  consider  the  suffieieney  of  the 
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specific  allegations  of  performance  set  forth  in  said  para- 
graphs. Corr  V.  Sun  Printing  &  Publishing  Co.,  177  N.  Y. 
131.  These  allegations  fail  to  show  compliance  with  the 
terms  of  the  agreement  annexed  to  the  complaint  and 
made  part  of  it  in  that  it  does  not  appear  therefrom  that 
the  other  stockholders  sold  and  delivered  their  stock  to 
the  defendant  mider  and  pursuant  to  the  terms  of  said 
contract,  or  that  the  plaintiff's  intestate  ever  tendered 
or  surrendered  his  shares  of  stock  to  the  defendant  duly 
assigned  to  Sherman  &  Sons,  as  in  the  agreement  provided. 
The  demurrer  is  sustained,  with  costs,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  within  twenty 
days  upon  payment  of  costs  of  action  to  date. 


LuDWiG  NissEN  &  Company,  Plaintiff,  v.  Elizabeth  C. 

Vatable,  Defendant 

(Supreme  Ck)urt,  N.  Y.  Special  Term,  Part  I,  September  23, 1913) 

Supplemental  pleading;  motion  for  permission  to  serve  amended 
and  supplemental  answer;  construed  as  motion  to  serve  supple- 
mental answer  only 

1.  As  there  is  no  such  pleading  provided  by  the  Code  of  Civil 
Procedure  as  an  amended  and  supplemental  answer,  and  it 
appearing  that  the  defendant  should  be  permitted  to  serve  a 
supplemental  answer,  it  was  held  that  a  motion  for  permis- 
sion to  serve  an  amended  and  supplemental  answer  should 
be  construed  to  be  an  application  for  permission  to  serve  a 
supplemental  answer  only. 

Motion  for  permission  to  serve  an  amended  and  sup- 
plemental answer. 

Granted  as  to  supplemental  answer. 

Beekman,  Menken  &  Oriscom,  attorneys  for  the  plaintiff. 

Anderson,  Iselin  &  Anderson  for  the  defendant. 


^ 
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Delany,  J.: 

The  application  is  for  permission  to  serve  what  ia  called 
a  ''supplemental''  and  ''amended"  answer.  There  is 
no  such  pleading  provided  by  the  Code.  These  words 
"supplemental"  and  "amended"  occur  in  several  places 
in  the  Code  in  just  such  position  and  therefore  may  per- 
haps be  taken  to  express  a  title  of  a  pleading  so  termed. 
They  are,  however,  disjunctive.  This  motion  seems  to 
warrant  the  application  for  a  supplemental  answer  and 
the  motion  is  construed  to  be  intended  to  apply  for  such. 
Motion  granted,  with  costs  to  plaintiff. 


William  H.  Childs,  Appellant,  v.  H.  Kikke  WmrE, 
Respondent.^ 

(158  App.  Div.  1;  142  Supp.  732) 

CorporationB;  directors;  man  of  good  business  standing  becoming 
director  to  facilitate  sale  of  preferred  stock  when  corpontion  is 
in  bad  financial  condition;  action  by  purchaser  of  stock  against 
director  for  negligence 

1.  Under  a  complaint  in  which  it  was  alleged  that  the  defend- 
ant, knowing  a  corporation  to  be  insolvent  at  its  inception, 
became  a  director  to  facilitate  the  sale  of  the  company's 
preferred  stock,  by  giving  to  the  company  the  benefit  of  his 
name  and  his  reputation  for  wealth  and  business  success,  and 
that  the  defendant  was  negligent  in  the  performance  of  his 
duties  as  director  and  permitted  another  to  manage  all  of  the 
company's  affairs,  including  the  sale  of  said  stock,  which 
sale  was  accomplished  by  false  circulars,  false  reports  to  one 
or  more  commercial  agencies,  the  payment  of  unearned  divi- 
dends, false  oral  statements  made  by  such  representatives  and 

^  For  Complaint  from  this  case  see  postf  page  394.  See  th^  case  of 
Van  Slochem  v.  ViUardf  anUf  page  98,  and  notes  thereto  referring  to  a 
number  of  other  complaints  in  actions  for  fraud  inducing  the  purchase 
of  stock  of  a  corporation.  See  also  Ottinger  v.  Bennett^  poH,  page  432, 
and  Rwea  v.  BarileUf  post,  page  443. 
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by  other  deceitful  means,  of  some  of  which  acts  the  defend- 
ant had  actual  knowledge  and  as  to  others  he  had  notice  of 
facts  which  should  have  put  him  on  inquiry,  and  that  had 
the  defendant  conducted  himself  with  reasonable  prudence 
and  had  he  not  practically  abdicated  all  of  such  duties  as  di- 
rector and  failed  to  perform  the  same  he  would  have  known 
the  circumstances  under  which  the  stock  was  being  sold  and 
the  plaintiff  would  not  have  been  led  into  the  investment  and 
lost  his  money,  it  was  held  that  the  evidence  given  upon  the 
trial,  so  far  sustained  the  cause  of  action  stated  in  the  com- 
plaint that  it  was  error  on  the  part  of  the  trial  court  to  dis- 
miss the  same  and  that  a  new  trial  should  be  ordered. 
2.  The  directors  of  corporations  owe  a  certain  measiu*e  of  duty, 
not  only  to  existing  stockholders,  but  also  to  those  from  whom 
the  corporation  may  solicit  subscriptions  for  its  stock  or 
securities,  and  they  are  bound  to  use  such  degree  of  both 
diligence  and  care  in  the  performance  of  such  duties  as  prop- 
erly pertain  to  their  office,  and  they  are  liable  for  negligence 
in  failing  to  do  so. 

Appeal  by  the  plaintiff,  William  H.  Childs,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  14th  day  of  February,  1913,  upon  the  verdict  of  a 
jury  rendered  by  direction  of  the  court  after  a  trial  at 
the  New  York  Trial  Term. 

PMUvps  &  Avery  {Edgar  J.  PhiUips,  Frank  M.  Avery 
and  Earl  A.  Darr  of  counsel)  for  the  appellant. 

Nicollj  Anable,  Lindsay  &  FuUer  (John  D.  Lindsay  of 
counsel)  for  the  respondent. 

HOTCHKISS,  J.: 

In  October,  1910,  plaintiff  purchased  from  the  domestic 
business  corporation  of  White,  Van  Glahn  &  Co.  $50,000 
of  its  preferred  stock  at  par.  In  May,  1911,  the  company 
was  adjudged  a  bankrupt.  By  this  action  plaintiff  seeks 
to  recover  his  loss  from  defendant,  whom  he  alleges  was 
continuously  a  director  of  the  company  from  its  organiza- 
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Uoa  in  December,  1908,  until  its  failure.  In  brief,  the 
negCgenoe  alleged  in  the  comidaint,  evidence  tending  to 
prove  which  was  given  in  plaintiff's  behalf  at  the  trial,  was, 
that  defendant,  knowing  the  c(Hnpany  to  be  insolvent 
at  its  inception,  became  a  director  to  facilitate  the  sale 
of  the  company's  preferred  stock,  by  giving  to  the  com- 
pany the  benefit  of  his  name  and  his  reputation  for  wealth 
and  business  success;  that  defendant  was  negligent  in 
the  performance  of  his  duties  as  director,  and  permitted 
one  Van  Glahn  to  manage  all  of  the  company's  affairs,  in- 
cluding the  sale  of  said  stock,  which  sale  was  accomplished 
by  false  circulars,  false  reporte  to  one  or  more  commercial 
agencies,  the  payment  of  unearned  dividends  (see  OtUnger 
V.  Bennett,  203  N.  Y.  554,  reversing  S.  C.  on  opinion  of 
Miller,  J.,  144  App.  Div.  525;  129  Supp.  819),  false  oral 
statements  made  by  Van  Glahn  personally,  and  by  other 
deceitful  means,  of  some  of  which  acts  defendant  had 
actual  knowledge,  as  to  others  he  had  notice  of  facts  which 
should  have  put  him  on  inquiry,  and  thsA  as  to  all,  if 
defendant  had  conducted  himself  with  reasonable  pru- 
dence and  had  he  not  practically  abdicated  all  and  failed 
to  perform  any  of  his  duties  as  director,  he  would  have 
known  the  circumstances  under  which  the  stock  was  being 
sold,  and  plaintiff  would  not  have  been  led  into  the  in- 
vestment and  loss  of  his  money. 

Tbe  respondent  argues  that  such  an  action  will  not  lie; 
that  there  is  no  '^privity"  between  the  plaintiff,  a  stock- 
holder, and  defendant,  a  director.  Of  privity  in  a  strict 
sense,  of  course  there  is  none.  Nor  is  any  necessary.  But 
two  elements  are  ordinarily  necessary  to  sustain  an  action 
for  negligence — ^a  violation  of  duty  owing  by  one  to  another 
or  to  the  public,  followed  by  sudi  an  injury  as  b  the  nat- 
iu*al  consequence  of  the  n^Ugent  act,  or  which  might 
reasonably  have  been  anticipated  to  result  ther^rom. 
(Pep  Andbsws,  Ch.  J.,  Knox  v.  Eden  Mueee  Co.,  148  N. 
Y.  441,  461,  462.)  That  directors  of  corporations  owe 
a  certain  measure  of  duty  not  only  to  existing  stock- 
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holders,  but  as  well  to  those  from  whom  the  corporation 
may  Bolidt  subscriptions  for  its  stock  or  aecuntieSi  and 
that  they  are  in  that  bdbalf  bound  to  use  Bome  decree  of 
both  diligeniy  and  eare  in  the  performance  of  such  duties 
as  properly  pertain  to  their  office,  and  are  liable  for  negli- 
gence in  failing  so  to  do,  is  a  proposition  too  well  estab- 
lished to  be  now  open  to  dispute.  What  is  due  diligence 
and  care  varies  with  the  circumstances  of  each  case,  and 
it  IB  impossible  to  formulate  precisely  general  rules  which 
will  cover  all  states  of  fact.  But  that  directors  axe  bouxul 
to  use  a  reasonable  degree  of  care  in  the  performance  of 
these  acts,  ^diich,  under  the  circumstances,  prudence  would 
fairly  seem  to  require  them  to  perform,  is,  in  the  light 
of  the  authorities,  a  lenient  statement  of  the  rule  of  law 
affecting  this  subject.  (See  CamjAeU  v«  Watson^  62  N. 
J.  Eq.  3d6,  426  ef  6eg.) 

The  cksses  ai  actions  in  which  the  dutke  of  directors 
have  been  defined  have  commonly  been  those  based,  upon 
deceit,  or  breach  of  trust.  Some  have  arisen  upon  rights 
of  action  originally  accruing  to  the  corporation  but  which 
have  been  proseeuted  in  its  behalf  by  stockholdero  or  by 
reoeivwi;  others  have  been  actions  brou^t  by  stock- 
holders or  credit(Mrs  directly  to  their  own  use.  But  the 
drcumBtaaoeB  under  which  the  action  must  be  pursued 
in  the  right  of  the  c<»rporation  and  those  under  which  it 
may  be  brought  for  tiie  use  of  the  individual  plaintiff 
(see  Nike  v.  N.  Y.  C.  &  H.  B.  R.  fi.  Co.,  176  N.  Y.  119, 
123,  124)  surest  no  distinction  so  far  as  tiiie  duties  of  a 
director  are  concerned. 

While  the  l^al  relation  which  directors  occupy  toward 
ttie  foregoii^  seveial  classes  of  plaintiffs  may  not  be 
id^itical  {Briggs  v.  Spaulding,  141  U.  S.  132, 148;  Dykman 
v.  Keeney^  154  N.  Y.  468,  491),  and  although  the  measure 
^  service  and  attention  owing  by  directors  is  not  the 
same  in  all  kinds  of  corporations,  there  is  to  be  found  in 
many  of  the  reported  cases  language  which  upon  principle 
is  cleariy  applicable  to  an  action  for  negligence  against 
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one  in  the  situation  of  this  defendant.  Thua,  in  Hun  v. 
Cary,  82  N.  Y.  65,  it  was  said  (p.  71) :  "When  one  deposits 
money  in  a  savings  bank,  or  takes  stock  in  a  corpcro!^, 
thus  divesting  himself  of  the  immediate  control  of  his 
property,  he  expects,  and  has  the  right  to  expect,  that 
the  trustees  or  directors,  who  are  chosen  to  take  his  place 
in  the  management  and  control  of  his  property,  will  exer- 
cise ordinary  care  and  prudence  in  the  trusts  committed 
to  them — the  same  degree  of  care  and  prudence  that  men 
prompted  by  self-interest  generally  exercise  in  their  own 
affairs.  When  one  voluntarily  takes  the  position  of  trustee 
or  director  of  a  corporation,  good  faith,  exact  justice,  and 
public  policy  imite  in  requiring  of  him  such  a  degree  of 
care  and  prudence,  and  it  is  a  gross  breach  of  duty — cra^a 
negligentia — ^not  to  bestow  them."  In  McClure  v.  WUson, 
70  App.  Div.  149,  153;  75  Supp.  212,  in  which  a  receiver 
•of  a  co-operative  life  insiuunce  company  sought  to  recover 
from  a  director  moneys  received  to  the  use  of  the  cor- 
poration, we  said:  ''As  a  director  he  was  chargeable  with 
such  knowledge  as  he  gained  in  that  capacity  or  might 
have  learned  by  the  exercise  of  reasonable  care.  He  could 
not  blindly  shut  his  eyes  to  what  was  transpiring  about 
him  and  shelter  himself  behind  the  claim  that  he  was 
merely  acting  in  the  interest  of  a  friend  and  knew  noth- 
ing of  what  he  was  doing."  Upon  abundant  authority, 
in  People  v.  Equitable  Life  Assurance  Society,  124  App. 
Div.  714,  731 ;  109  Supp.  453,  the  same  principle  of  im- 
puted knowledge  and  responsibility  for  nonfeasance  and 
acts  suffered  to  be  done  because  of  inattention  and  lack 
of  care,  was  applied  by  this  court  in  a  statutory  action 
against  directors  for  loss  occurring  through  neglect  of 
duty.  The  recent  case  of  Rives  v.  BarHetty  156  App. 
Div.  552;  141  Supp.  561,  was  an  action  of  deceit  against 
directors  for  inducing  plaintiff  to  purchase  stock  of  their 
corporation.  If  the  views  there  expressed  with  respect 
to  the  duty  and  responsibility  of  directors  are  applicable 
in  an  action  of  deceit,  they  certainly  apply  to  the  present 


Childs  v.  White  393 


Opinion  of  the  Court 


case.  In  short,  the  books  are  full  of  cases  defining  and 
appljong  the  obligations  under  which  directors  of  various 
classes  of  corporations  rest,  including  their  obligations  to 
prospective  as  well  as  existing  stockholders  and  prescrib- 
ing rules  of  conduct  which  it  cannot  be  doubted  were 
violated  by  this  respondent,  if  he  were  guilty  of  all  or  some 
of  the  acts  alleged,  and  to  which  the  evidence  of  the 
appellant  was  directed. 

In  view  of  the  fact  that  there  must  be  a  new  trial  we 
refrain  from  commenting  upon  the  force  or  effect  of  the 
evidence  offered  at  the  trial,  further  than  to  say  that  we 
think  it  was  such  as  entitled  plaintiff  to  have  the  ques- 
tions of  fact  submitted  to  the  jury  and  that  the  direction 
of  a  verdict  in  defendant's  favor  was  error. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Inqbahah,  p.  J.,  Laughlin  and  Scott,  JJ.,  concurred; 
DowLiNG,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Order  to  be  settled  on  notice. 
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Complaint;  Corporatioiis;  Directors;  Man  of  Good  Business  Stand- 
ing Becoming  Director  to  Facilitate  Sale  of  Pref  ened  Stock  wlien 
Corporatiaii  is  in  Bad  Financial  Condition;  Actton  by  Purchaser 
of  Stock  against  Director  for  Negligence  ^ 

New  York  Supreme  Court,  New  York  County* 


County 
CSerk's  Index 
Nimiber, 
19,332, 
Year  1911. 


William  H.  ChUds, 

Plaintiff, 
against 
Henry  Kitk  White,  said 
name  ''Henry''  being  ficti- 
tious, the  true  Christian 
name  of  this  defendant  being 
unknown  to  plaintiff,  said 
defendant  being  commonly 
known  by  the  name  of  H. 
Kirk  White,  residing  at  the 
Qty  ai  Detroit,  in  the  State 
of  Michigan,  and  now  or 
lately  an  officer  of  the  cor- 
poration of  D.  M.  Ferry  & 
Co.,  seedsmen,  of  Detroit, 
Michigan, 

Defendant. 

The  amended  complaint  of  the  plaintiff  above  named, 
by  Phillips  &  Avery,  his  attomejrs,  respectfully  shows  to 
this  court: 

I.  Upon  information  and  belief,  that  at  all  the  times 

'  From  ChUds  v.  White,  158  App.  Div.  1;  142  Supp.  732.  See  ante, 
page  388. 

For  Complaint  in  action  for  fraud  against  promoters  of  a  corporation 
acting  through  a  common  agent,  by  a  person  who  has  purchased  stock, 
from  Downey  v.  Finucane,  205  N.  Y.  251,  see  2  Bradbury's  PI.  &  Pr. 
Rep.  389. 

For  Complaint  in  equity  action  by  a  stockholder  of  a  corporation 
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hereinafter  mentioned  subsequent  to  December  4thj  1908, 
White^  Van  Glahn  &  Co.  was  and  still  is  a  domestic  cor- 
poration, having  its  principal  oflSce  and  place  of  business 
m  the  Borough  of  Manhattan,  City,  County  and  State 
of  New  York. 

II.  Upon  information  and  belief,  tiiat  the  certificate 
of  inc(9i)oration  of  said  White,  Van  Glahn  &  Co.  was 
filed  in  the  office  of  the  Secretary  of  the  State  of  New 
York  on  or  about  the  3d  day  of  December,  1906,  and 
that  a  dupUcate  original  thereof  was  filed  m  the  office  of 
the  Clerk  of  the  County  of  New  York  on  or  about  the  4th 
day  of  December,  1908. 

III.  Upon  information  and  belief,  that  the  eighth 
paragraph  of  said  certificate  of  mcorporation  and  of 
said  duplicate  original  thereof^  so  filed  as  aforesaid,  is  as 
follows: 

"Eighth:  The  names  and  post  office  addresses  of  the 
directors  for  the  first  year  are  as  follows: 

Names  Post  Officis  Addbbsses 

1.  H*  Kirk  White Detroit,  Michigan, 

2.  Edward  C.  Van  Glahn  ...  .37  Barclay  Street, 

Borough  of  Manhat- 
tan, New  York  City, 
New  York. 

3.  A.  D.  Haulenbeek Walton,  New  York. 

4.  Otto  C.  Schififmann 69  Norwood  Avenue, 

,  Borough  of  Brooklyn, 

New  York  City,  New 
York. 

5.  Louis  M.  French Noroton  Heights,  Con- 

necticut. 

In  behalf  of  the  corporation,  and  for  the  benefit  of  himself  and  all  other 
stockholders,  for  an  accounting  from  certmn  stockholders  and  to  com- 
pel the  return  of  stocks  and  bonds  alleged  to  have  been  fraudulently 
tranaferred  to  certain  directors,  from  Consoiddated  SecurUiea  Co.  v. 
Bdnumt,  206  N.  Y.  7,  see  2  Bradbury's  PL  &  Pr.  Rep.  589. 

For  Complaint  by  stockholder  against  directors  for  improper  issue 
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IV.  Upon  information  and  belief,  that  the  defendant 
herein  is  the  H.  Kirk  White  mentioned  in  said  certificate 
of  incorporation,  and  that  said  defendant  became,  at  or 
about  the  date  of  the  filing  of  said  certificates,  as  afore- 
said, a  director  of  said  corporation  White,  Van  Glahn  & 
Co.,  and  that  said  defendant  continued  to  be  and  was 
continuously  a  director  of  said  corporation  up  to  on  or 
about  the  24th  day  of  April,  1911,  and  until  said  date 
held  himself  out  to  be  such  director,  and  permitted  him- 
self to  be  held  out  as  such  director. 

V.  Upon  information  and  belief,  that  the  defendant 
'  herein,  at  or  about  the  time  of  the  filing  of  said  certificate, 

became  and  now  is  the  owner  and  holder,  on  the  books  of 
said  corporation  White,  Van  Glahn  &  Co.,  of  five  hundred 
shares  of  the  preferred  capital  stock  of  said  corporation, 
and  that  said  defendant,  as  such  stockholder,  has  from 
time  to  time  received,  accepted  and  retained  dividends, 
declared  by  the  Board  of  Directors  of  said  corporation, 
at  meetings  of  said  Board  duly  called,  upon  said  stock 
so  as  aforesaid  held  by  him;  and  that  the  defendant  herein 
had  due  notice  tyf  such  meetings;  and  that  defendant 
from  time  to  time  by  proxy  voted  upon  said  stock  at 
stockholders'  meetings  of  said  corporation;  and  that 
said  defendant  has  also  received,  accepted  and  retained 
a  dividend  on  his  said  stock  since  the  dates  of  the  pur- 
chase by  plaintiff  of  the  stock  in  said  corporation  here- 
inafter mentioned. 

VI.  Upon  information  and  belief  that  the  defendant 
herein,  being  a  director  of  said  corporation,  as  aforesaid, 
was  charged  with  the  duties  of  said  position  and  with 
the  trust  reposed  in  him;  and  that  said  defendant  failed 
to  perform  his  duties  as  such  director  and  was  negligent 
and  careless  therein  and  in  the  discharge  thereof,  and 
negligently  and  carelessly  failed  and  refused  to  perform 

of  stock  to  directors  when  wrongful  acts  were  consummated  before 
the  plaintiff  acquired  his  stock,  from  PoUitz  v.  Gould,  202  N.  Y.  11, 
see  1  Bradbuiy's  PL  &  Pr.  Rep.  300. 
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his  duties  as  such,  and  failed  to  attend  the  meetings  of 
the  Board  of  Directors  of  said  corporation,  and  that  de- 
fendant did  not  supervise  or  in  any  manner  participate 
m  the  financial  or  business  policy  or  afifairs  of  said  corpora- 
tion; but  on  the  contrary,  the  defendant  wholly  aban- 
doned his  duties  as  such  director,  and  allowed  one  Edward 
C.  Van  Glahn  to  dominate  and  control  the  Board  of  Du'ec- 
tors  of  said  corporation  and  the  remaining  directors 
thereof,  and  to  manage  the  affairs  of  said  corporation 
ahnost  exclusively;  and  further  permitted  said  Van  Glahn 
to  act  for  the  defendant  herein  in  his  place  and  stead; 
and  allowed  salaries  to  be  paid  to  officers  of  said  corpora- 
tion without  any  proper  resolution  authorizing  their 
payment;  and  allowed  dividends  to  be  declared  and  paid 
from  moneys  of  said  corporation  other  than  from  surplus 
or  net  profits  arising  from  the  business  of  said  corporation; 
and  allowed  to  be  paid  to  stockholders  and  officers  part 
of  the  capital  of  said  corporation,  by  permitting  dividends 
and  salaries  to  be  paid  when  same  had  not  been  earned 
or  authorized;  and  that  the  declaration  of  such  dividends 
and  the  withdrawal  of  such  capital  by  the  payment  of 
dividends  appear  on  the  record  or  minutes  of  the  proceed- 
ings of  the  Board  of  Directors  of  said  corporation  White, 
Van  Glahn  &  Co.;  and  that  the  defendant  continued  to 
be  a  director  of  said  corporation  for  more  than  six  months 
after  the  declaration  of  such  dividends  and  the  withdrawal 
of  such  capital,  and  that  said  defendant  did  not  cause 
nor  in  writing  require  his  dissent  therefrom  to  be  entered 
on  such  records  or  minutes;  and  that  said  defendant,  as 
such  director,  negligently  allowed  and  permitted  the  false 
and  £raudulent  statements  and  representations  herein- 
after mentioned  to  be  made,  given  and  published. 

VII.  Upon  information  and  belief,  that  the  said  Ed- 
ward C.  Van  Glahn,  as  an  officer,  to  wit,  as  President 
and  Manager  of  said  corporation  of  White,  Van  Glahn  & 
Co.,  falsely  and  fraudtdently  and  with  intent  to  deceive, 
made  and  caused  to  be  made  certain  statements  and 
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financial  reports  of  said  corporation  purporting  to  state 
and  set  forth  its  affairs,  assets  and  liabilities  and  gsve 
and  caused  the  same  to  be  made  and  given  to  the  puUie 
for  the  purpofse  of  inducing;  stimulating  and  gaining 
credit  in  favor  of  said  corporation,  and  also  falsely  ud 
fraudulently  and  with  intent  to  deceive,  made  and  gav« 
and  caused  to  be  made  and  given  certain  statements  to 
R.  G.  Dun  &  Co.  and  to  The  Bradstreet  Company,  each 
of  which  was  and  is  a  corporation  and  mercantile  ageney 
of  reliability  and  national  reputation  and  engaged  in 
the  business  of  f umidiing  ratings,  reports  and  statements 
to  business  houses  and  to  the  public  in  respect  of  the  busi- 
ness and  financial  standing  of  merchants,  corporations  and 
others,  on  which  to  base  credit  and  business  transactions, 
and  which  said  ratings  and  statements  are,  by  well- 
established  custom,  accepted  by  merchants,  dealers^  pro- 
spective purchasers  of  stock  and  the  public  generally  as  a 
reliable  source  of  information,  and  which  said  statements 
were  made  and  given  and  caused  to  be  made  and  given  by 
said  Van  Glahn  to  said  merctmtile  agencies  with  the  intent 
and  for  the  purpose  that  the  same  should  be  communicated 
by  said  agencies  to  merchants,  dealers  and  prospectiye 
purchasers  of  stock  in  said  corporation  of  White,  Van 
Glahn  &  Co.,  and  be  public^ed  gen^mtly  with  the  intent 
and  purpose  that  the  same  should  be  relied  upon  by  such 
merchants  and  dealers  in  dealing  with  said  corporation 
of  White,  Van  Glahn  &  Co.,  and  by  prospective  purchasers 
of  stock  in  purcharing  the  capital  stock  therecrf  and  by 
whomsoever  should  receive  such  information  and  with 
the  further  intent  and  purpose  that  said  mercantile  agen- 
cies should  also  base  th^  financial  ratings  of  said  cor- 
poration upon  said  statements  and  upon  the  alleged  facts 
contained  therein  and  which  said  ratings  should  also  be 
commmiicated  to  merchants,  dealers,  prospective  pur- 
chasers of  stock  and  to  the  public. 

VIII.  That  said  statements  and  financial  reports  so 
as  afOTCsaid  made  and  given  to  the  public,  and  said  state- 
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ments  so  as  aforesaid  made  and  given  to  said  mercantile 
agfi^cies,  were  false  and  untrue  in  that  it  was  stated  and 
represented  thereby^  among  other  things,  and  said  Edward 
C.  Van  Glahn  and  said  corporation  of  White,  Van  Glahn 
&  Co.,  represented  and  stated  thereby,  among  other  things, 
that  said  corporation  on  the  31st  day  of  January,  1910, 
had  merchandise  or  stock  on  hand  of  $257,726.30;  that 
on  the  same  date  it  had  cash  and  accounts  receivable  of 
$165,752.88;  that  the  liability  of  the  corporation  on  the 
same  date  for  bills  and  accounts  payable  was  $224,827.69; 
and  further  represented  and  stated  thereby,  among  other 
things,  that  said  corporation  on  the  30th  day  of  September, 
1910,  had  merchandise  or  stock  on  hand  of  not  less  than 
S260,000;  that  on  the  same  date  it  had  cash  and  accounts 
receivable  of  $175,692.85;  that  the  liability  of  the  corpora^ 
tion  on  the  same  date  for  the  bills  and  accoimts  payable 
was  $174,019.88;  that  by  the  statements  and  reports 
aforesaid  it  was  stated  and  represented,  among  other 
thmgs,  that  said  White,  Van  Glahn  &  Co.,  was  in  a 
floiuishing  condition;  that  said  corporation  was  conduct- 
mg  and  had  conducted  for  a  considerable  time  prior  to 
the  giving  and  making  of  said  reports  a  highly  profitable 
business;  that  said  corporation  had  made  and  was  then 
making  large  net  profits;  that  said  corporation  had  assets 
worth  many  thousands  of  dollars  over  and  above  all  its 
debts  and  liabilities;  that  its  cash  capital  paid  in  was 
9319,430  on  said  31st  day  of  January,  1910,  and  that  its 
cash  capital  paid  in  was  $369,430  on  said  30th  day  of 
September,  1910;  that  said  corporation  had  paid  to  its 
stockholders  from  its  surplus  or  net  profits  every  year 
since  its  incorporation  a  dividend  of  seven  per  centum 
per  annum  on  its  capital  stock  and  that  said  corporation 
had  earned  more  than  seven  per  centum  per  annum  on 
its  capital  stock  during  such  time. 

IX.  That  as  plaintiff  is  informed  and  believes,  said  re- 
presentations and  statements  were  false  and  untrue  and 
same  were  known  to  be  false  and  untrue  to  Edward  C.  Van 
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Glahn  and  said  corporation  of  White,  Van  Glahn  &  Ck). 
at  the  time  same  were  made  and  communicated  as  afore- 
said to  and  by  said  mercantile  agencies,  in  that  said  cor- 
poration did  not  on  said  31st  day  of  January,  1910,  have 
on  hand  merchandise  or  stock  of  a  value  of  $257,726.30, 
but  that  on  said  date  the  stock  and  merchandise  on  hand 
of  said  corporation  was  of  a  value  of  many  thousands  of 
dollars  less  than  said  sum;  in  that  it  did  not  on  said  date 
have  on  hand  cash  and  accounts  receivable  of  $165,752.88, 
but  that  on  said  date  the  cash  and  accoimts  receivable 
on  hand  of  said  corporation  was  of  a  value  of  many  thou- 
sands of  dollars  less  than  said  sum;  in  that  bills  and  ac- 
counts payable  of  said  corporation  on  said  date  were  of  a 
much  greater  sum  than  $224,827.69;  and  in  that  said 
corporation,  as  plaintiff  is  informed  and  verily  believes, 
did  not  on  said  30th  day  of  September,  1910,  have  on 
hand  merchandise  or  stock  of  a  value  of  not  less  than 
$260,000  but  that  on  said  date  the  stock  and  merchandise 
on  hand  of  said  corporation  was  of  a  value  of  many  thou- 
sands of  dollars  less  than  said  sum;  in  that  it  did  not  on 
said  date  have  on  hand  cash  and  accounts  receivable 
of  $175,692.85  but  that  on  said  date  the  cash  and  accounts 
receivable  on  hand  of  said  corporation  was  of  a  value  of 
many  thousands  of  dollars  less  than  said  sum;  in  that 
bills  and  accounts  payable  of  said  corporation  on  said 
date  were  of  a  much  greater  sum  than  $174,019.88;  in 
that  said  corporation  was  not  in  a  flourishing  condition 
but  on  the  contrary  was  insolvent;  in  that  said  corpora- 
tion was  not  conducting  and  had  not  for  a  considerable 
time  prior  to  the  making  and  giving  of  said  reports  been 
conducting  a  highly  profitable  business,  but  on  the  con- 
trary was  conducting  and  for  a  long  time  had  been  con- 
ducting business  at  a  loss;  in  that  said  corporation  had 
not  made  and  was  not  then,  making  large  net  profits  or 
any  net  profits  at  all;  in  that  said  corporation  did  not 
have  assets  worth  many  thousands  of  dollars  over  and 
above  all  its  debts  and  liabilities  but  on  the  contrary 
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the  debts  and  liabilities  of  said  corporation^  then  and  for 
some  time  prior  thereto^  far  exceeded  in  amoimt  the  value 
of  all  its  assets;  in  that  the  cash  capital  of  said  corpora- 
tion paid  in  was  not  $319,430  on  said  31st  day  of  January, 
1910,  or  anywhere  near  said  simi;  in  that  the  cash  capital 
of  said  corporation  paid  in  was  not  $369,430  on  said  30th 
day  of  September,  1910,  or  anywhere  near  said  simi; 
in  that  said  corporation  had  not  paid  from  its  surplus 
or  net  profits  every  year  since  its  incorporation  or  at  any 
time,  dividends  of  seven  per  centum  on  its  capital  stock, 
but  on  the  contrary  had  paid  dividends  out  of  its  capital 
and  not  from  its  surplus  or  net  profits;  in  that  said  cor- 
poration had  never  earned  more  than  seven  per  centum 
dividends  on  its  capital  stock;  in  that  the  merchandise 
on  hand  and  the  accounts  receivable  were  grossly  over- 
stated; in  that  various  amounts  in  such  statements  as 
liabilities  were  falsely  set  forth  so  as  to  show  assets  and 
equity  which  did  not  exist. 

X.  Upon  information  and  belief,  that  such  statements, 
so  as  aforesaid  made  and  caused  to  be  made  to  said  mer- 
cantile agencies,  caused  and  induced  said  R.  G.  Dun  & 
Co.  and  The  Bradstreet  Company  to  give  said  White, 
Van  Glahn  &  Co.  a  false,  fictitious  and  fraudulent  rating 
on  their  books,  publications  and  records  and  to  render, 
communicate  and  deliver  false  and  imtrue  statements 
and  reports  to  business  houses,  prospective  purchasers 
of  stock  and  to  the  public. 

XI.  That  in  addition  to  the  statements  furnished  to 
said  mercantile  agencies,  as  aforesaid,  the  said  corpora- 
tion White,  Van  Glahn  &  Co.,  acting  by  and  through  said 
Edward  C.  Van  Glahn,  who  was,  as  aforesaid,  permitted 
and  allowed  by  defendant  to  manage  the  afiFairs  of  said 
corporation,  made,  submitted  and  exhibited  to  this  plain- 
tiff, personally,  certain  other  financial  and  business  state- 
ments of  said  corporation  purporting  to  set  forth  the 
affairs  and  conditions  and  financial  standing  of  said  cor- 
poration; and  circulated  and  caused  to  be  circulated 

26 
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certain  printed  circulars  in  the  name  of  the  corporation 
and  delivered  and  caused  to  be  delivered  certain  of  same 
to  plaintiff,  which  said  circulars  contained  a  statement 
of  certain  alleged  business  done  and  certain  alleged  profits 
claimed  to  have  been  made  and  earned  by  said  corporation, 
each  of  which  circulars,  as  plaintiff  is  informed  and  be- 
lieves, contained  and  bore  the  name  of  said  defendant 
H.  Kirk  White,  and  designated  him  as  a  director  of  said 
corporation  White,  Van  Glahn  &  Co.  and  in  certain  cases 
stated  the  business  of  said  defendant,  and  his  sodal  and 
business  standing ;  and  that,  as  plaintiff  is  informed  and  be- 
lieves, the  name  of  said  defendant  was  placed  on  or  signed 
to  said  circulars  under  and  pursuant  to  permission  and 
authority  given  by  defendant  to  said  Edward  C.  Van 
Glahn  and  to  said  corporation  of  White,  Van  Glahn  k 
Co. ;  and  that  the  name  of  said  defendant  H.  Kirk  White 
was  placed  upon  said  circulars,  as  plaintiff  is  informed 
and  believes,  for  the  purpose  of  inducing  persons,  and 
among  others  this  plaintiff,  to  rely  upon  the  statements 
therein  contained  in  respect  of  defendant,  and  to  purchase 
stock  in  said  corporation  of  said  White,  Van  Glahn  &  Co., 
in  reliance  thereon ;  and  that,  as  plaintiff  is  informed  and 
believes,  said  purpose  was  known  to  and  was  assented 
to  by  the  defendant  in  this  action. 

XII.  Upon  information  and  belief,  that  the  business 
of  White,  Van  Glahn  &  Co.  for  many  years  and  until 
the  incorporation  of  said  White,  Van  Glahn  &  Co.,  the 
corporation  hereinbefore  menticmed,  had  been  conducted 
by  a  co-partnership  firm  under  the  name  and  style  of 
White,  Van  Glahn  &  Co.,  and  that  said  ccoporation  of 
White,  Van  Glahn  &  Co.  was  the  corporation  of  said 
co-partnership  business. 

XIII.  Upon  information  and  belief  that  said  circulars 
hereinbefore  mentioned  contained  among  other  things 
the  following  statements,  to  wit,  that  the  business  of 
White,  Van  Glahn  &  Co.  (so  as  aforesaid  conducted  by 
the  co-partnership  firm  of  said  White,  Van  Glahn  &  Co., 
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and  then  by  said  corporation  of  White,  Van  Glahn  &  Co.) 
had  for  many  years  earned  much  more  in  net  profits  than 
the  amomit  of  the  annual  dividends  to  which  the  pre- 
ferred stock  of  said  corporation  of  White,  Van  Glahn  & 
Co.,  was  and  would  be  entitled,  to  wit,  that  said  business 
had  earned  each  year  for  many  years  previous  to  the  is- 
suance of  said  circulars  as  net  profits  much  more  than 
seven  per  centum  upon  the  sum  of  $150,000;  that  the  said 
business  of  said  White,  Van  Glahn  &  Co.  so  as  aforesaid 
conducted  by  said  co-partnei^hip  and  then  by  said  cor- 
poration, was  and  for  many  years  had  been  very  prosper- 
ous; and  that  the  sales  of  said  business  during  the  years 

1907  and  1908  had  increased  over  thirty  per  cent  in  amount 
as  compared  with  the  sales  of  the  same  business  for  the 
year  1906. 

XIV.  That,  as  plaintiff  is  informed  and  believes  said 
circulars  and  the  statements  and  representations  therein 
contained  were  false  and  untrue  in  that  the  said  business 
of  White,  Van  Glahn  &  Co.,  had  not  for  many  years  or 
in  any  year  earned  annually  more  in  net  profits  than  the 
amount  of  annual  dividends  to  which  the  preferred  stock 
of  said  corporation  of  White,  Van  Glahn  &  Co.  was  and 
would  be  entitled,  viz : — that  said  business  had  not  earned 
each  year  for  many  years  or  in  any  year  as  net  profits 
more  than  seven  per  centum  upon  the  sum  of  $150,000; 
that  said  business,  in  truth  and  in  fact,  had  not  in  any 
year  for  many  years  earned  any  net  profits  whatever; 
in  that  said  corporation  had  not  in  any  year  earned  any 
dividends  at  all  upon  said  preferred  stock;  in  that  the 
business  of  said  corporation  was  not  prosperous;  that 
on  the  contrary,  as  plaintiff  is  informed  and  believes,  the 
business  of  the  firm  was  and  for  a  long  time  had  been  run 
at  a  loss  and  in  that,  as  plaintiff  is  informed  and  believes, 
the  sales  of  said  corporation  during  the  years  1907  and 

1908  had  not  increased  over  thirty  per  cent  as  compared 
with  the  sales  of  the  same  business  for  the  year  1906; 
and  that  among  others,  certain  of  said  statements  delivered 


404  Childs  v.  White 

Complaint 

to  plaintiff  personally  contained  the  same  representations 
among  others  as  those  set  forth  in  paragraphs  "YIIF' 
and  ''IX"  herein  and  were  false  in  the  same  particulars 
as  therein  set  forth,  as  well  as  in  others,  and  that  in  ad- 
dition to  the  above-mentioned  statements  said  Edward  C. 
Van  Glahn,  prior  to  the  purchase  by  the  plaintiff  of  the 
stock  herein  mentioned,  orally  stated  to  this  plamtiS 
that  said  corporation  of  White,  Van  Glahn  &  Co.  was 
then,  and  for  a  long  time  prior  thereto,  had  been  making 
large  net  profits  and  paying  dividends  at  the  rate  of  seven 
per  cent  per  annum  on  the  capital  stock  of  said  corpora- 
tion and  was  then  earning  and  for  a  long  time  prior  to 
said  date  had  been  earning  a  sum  applicable  to  dividends 
of  more  than  said  seven  per  cent. 

XV.  Upon  information  and  belief,  that  the  said  state- 
ments, and  each  of  same,  and  said  circulars,  reports  and 
each  of  same  in  the  respects  in  this  complaint  mentioned^ 
were  false  and  untrue  and  that  each  of  same  were  made 
and  caused  to  be  made  with  intent  to  deceive  the  plaintiff 
and  other  intending  purchasers,  and  to  induce  them,  and 
particularly  this  plaintiff,  to  rely  thereon  and  to  purchase 
stock  in  said  corporation  of  White,  Van  Glahn  &  Co.  and 
to  induce  this  plaintiff  to  purchase  five  hundred  shares  of 
the  preferred  capital  stock  of  said  Company  and  to  part 
with  and  pay  over  to  said  Company  the  sum  of  $50,000 
therefor,  and  that  said  statements,  representations,  circu- 
lars and  reports,  and  each  of  same,  were  made,  communi- 
cated and  delivered  to  the  plaintiff  within  two  years  prior 
to  the  time  of  the  purchasing  of  the  capital  stock  of  the 
said  corporation  by  this  plaintiff,  as  hereinafter  mentioned, 
and  that  said  statements  and  representations  hereinbefore 
set  forth,  were,  and  each  of  them  was,  false  and  untrue 
and  were  known  by  said  corporation  and  by  said  Edward 
C.  Van  Glahn,  as  President  and  Manager  thereof,  to  be 
false  and  untrue  at  the  time  same  were  made  as  aforesaid; 
that  said  Van  Glahn  as  such  President  and  Manager,  prior 
to  the  purchase  by  the  plaintiff  of,  the  stock  herein  men- 
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tionedy  entered  upon  a  general  scheme  of  fraud  and  mis- 
representation for  the  purpose  of  stimulating  and  gaining 
credit  in  favor  of  said  corporation  of  White,  Van  Glahn 
&  Co.,  which  scheme  was  long  continued;  and  plaintiff 
further  alleges  that  if  defendant  had  exercised  such  reason- 
able care  and  diligence  as  should  have  been  exercised  by  a 
Director  of  a  corporation  and  by  him  as  Director  of  the 
corporation  of  White,  Van  Glahn  &  Co.,  he  could,  would 
and  should  have  known  of  the  making  of  said  statements 
and  reports  and  the  issuing  and  circulation  of  such  of 
said  circulars  as  were  not  actually  known  to  him  and 
each  of  same,  and  could,  would  and  should  have  known 
the  contents  thereof,  and  cotild,  would  and  should  have 
known  the  same  and  each  of  same  to  be  false  and  untrue 
and  could  and  should  have  prevented  the  making  and  is- 
suing of  the  same  and  could  and  should  have  recalled 
and  corrected  same  and  the  agency  rating  of  said  corpora- 
tion, and  could  and  should  have  registered  and  filed  with 
the  said  corporation.  White,  Van  Glahn  &  Co.,  his  dissent 
from  the  declaration  of  said  dividends,  and  required  such 
dissent  to  be  entered  on  the  records  or  minutes  of  the 
proceedings  of  the  Board  of  Directors  of  said  corporation 
of  White,  Van  Glahn  &  Co.,  and  could  and  would  have 
known  of  said  fraud  and  misrepresentations  and  scheme 
and  could  and  would  have  known  that  said  Edward  C. 
Van  Glahn  was  unfit  to  be  President  and  General  Manager 
of  said  corporation  of  White,  Van  Glahn  &  Co.  and  could 
and  should  have  taken  steps  to  prevent  a  continuation  of 
such  fraud  and  misrepresentatipn,  all  of  which  he  failed  to, 
and  that  this  defendant  was  and  is  a  man  of  large  wealth 
and  wide  reputation  as  a  successful  business  man  and  that 
he  negligently  permitted  said  Van  Glahn  and  said  corpora- 
tion, under  color  and  by  weight  of  his  name  as  a  director, 
to  accomplish  the  acts  and  results  herein  set  forth. 

XVI.  That  this  plaintiff  believed  the  statements,  repre- 
sentations, reports  and  circulars  herein  mentioned  to  be 
true  in  all  respects,  and  that  by  reason  thereof  and  because 
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of  the  declaration  of  said  dividends  and  because  defendant 
did  not  cause  or  in  writing  require  his  dissent  therefrom 
to  be  entered  and  failed  so  to  do,  as  hereinbefore  alleged, 
and  because  of  the  failure  and  of  the  negligence  of  the 
defendant  in  the  permission  and  because  defendant  was 
and  had  held  himself  out  to  be  a  director  and  had  permit- 
ted himself  to  be  held  out  to  be  a  director  of  said  corpora- 
tion, and  in  reliance  thereon  and  induced  thereby,  this 
plaintiff  in  the  year  1910  and  prior  to  the  8th  day  of  Octo- 
ber, purchased  from  and  received  from  said  White,  Van 
Glahn  &  Co.  five  hundred  certain  shares  of  the  cafitd 
stock  of  said  corporation  and  delivered  and  paid  over 
to  said  corporation  in  payment  therefor  the  sum  of  fifty 
thousand  dollars  and  that  this  plaintiff  was  in  all  respects 
free  from  contributory  negligence. 

XVII.  Upon  information  and  belief,  that  the  said  cor- 
poration White,  Van  Glahn  &  Co.  is  wholly  insolvent, 
and  that  said  corporation  was  wholly  insolvent  at  the  time 
said  representations  were  made  to  this  plaintiff  and  at  the 
time  said  reports  were  made  to  said  agencies  as  aforesaid, 
and  at  the  time  of  the  purchase  of  the  stock  by  plaintiff, 
as  aforesaid;  and  that  certain  of  its  creditors  on  or  about 
the  2nd  day  of  May,  1911,  filed  an  involuntary  petition 
in  bankruptcy  against  said  corporation,  in  the  office  of 
the  Clerk  of  the  United  States  District  Court  in  and  for 
the  Southern  District  of  New  York,  and  that  a  Receiver 
of  the  property  of  said  corporation  was  on  or  about  said 
date  duly  appointed  by  said  Coiu't,  and  has  duly  qualified 
and  taken  charge  of  the  assets  and  affairs  of  said  corpora- 
tion, and  is  still  in  possession  thereof. 

XVIII.  That  prior  to  the  filing  of  the  above-mentioned 
petition  in  bankruptcy  and  immediately  after  the  dis- 
covery of  the  fraud  and  other  matters  and  facts  hereinbe- 
fore set  forth,  this  plaintiff  duly  rescinded  the  purchase 
of  said  stock  and  tendered  back  to  said  corporation  the 
stock  which  he  had  received,  as  aforesaid,  and  at  the  same 
time  and  place  duly  tendered  back  to  said  corporation, 
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in  cash^  all  dividends  which  he  had  received  upon  said 
stock,  with  interest  upon  said  dividends  from  the  date  of 
the  receipt  thereof  by  plaintiff,  and  thereupon  plaintiff 
demanded  that  such  corporation  return  and  repay  to  him 
said  $50,000,  which  he  had  been  induced  to  part  with 
and  to  pay  over  as  herein  mentioned,  and  that  said  demand 
was  refused;  and  plaintiff,  for  the  purpose  of  keeping  said 
tender  good,  hereby  offers  to  repay  to  said  White,  Van 
Glahn  &  Co.  any  and  all  dividends  received  upon  said 
stock,  with  interest  from  the  date  of  payment  thereof, 
and  to  return  said  stock  to  said  corporation;  and  that 
plaintiff  will,  upon  the  trial  of  this  action,  tender  to  said 
White,  Van  Glahn  &  Co.  all  stock  and  dividends  which 
plaintiff  has  received  from  said  corporation,  with  interest. 

-XIX.  Upon  information  and  belief  that  the  stock 
of  said  corporation,  both  the  preferred  and  the  common, 
is  wholly  worthless  and  without  any  value  whatever; 
that  the  liabilities  of  said  corporation  far  exceed  the  value 
of  all  its  assets  and  any  sum  that  can  be  realized  there- 
from; that  the  assets  and  effects  of  said  corporation  will 
not  be  sufficient  to  pay  more  than  a  small  dividend  upon 
the  valid  claims  of  creditors  against  said  corporation ;  and 
that  th^e  cannot  and  will  not  be  any  portion  of  the  pur- 
chase price  of  stock,  or  any  sum  whatever,  repaid  or  paid 
to  the  stockholders  of  said  corporation  or  any  division  or 
distribution  of  assets  whatever  made  among  such  stock- 
holders, whether  holders  of  preferred  or  common  stock, 
after  the  creditors  of  said  corporation  are  paid. 

Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  fifty  thousand  dollars  ($50,000)  with 
interest  on  twenty-five  thousand  dollars  ($25,000)  thereof 
from  September  30th,  1910,and  with  interest  on  twenty-five 
thousand  ($25,000)  dollars  thereof  from  October  5th,  1910, 
together  with  the  costs  and  disbursements  of  this  action. 
Phillips  &  Avery,  Attorneys  for  Plaintiff, 
41  Park  Row,  Borough  of  Manhattan, 

[Verification.]  New  York  City. 
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Abraham  Feinblatt,  Plaintiff,  v.  Israel  Unterberg, 
WiiAAAM  Slutski  and  Israel  Butler,  Defendants  ^ 

(City  Court  of  the  City  of  N.  Y.,  October  21,  1913) 

Costs;  action  on  contract  for  unliquidated  damages;  costs  to  plain- 
ti£f  before  notice  of  trial;  additional  defendants  who  yoluntaiily 
appear  without  service  of  summons 

1.  In  an  action  on  a  contract,  when  the  damages  are  unliqui- 
dated, the  plaintiff  is  entitled  to  costs  in  the  sum  of  $25  before 
notice  of  trial,  under  Code  Civ.  Pro.,  §  3251,  subd.  1,  and 
§420.^ 

» Affirmed  by  the  Appellate  Term,  First  Dept.,  in  April,  1914. 

*  Section  3251,  subd.  1  of  the  Code  of  Civil  Procedure  provides  that 
costs  may  be  awarded  to  a  plaintiff  in  the  action:  ''For  all  proceedings, 
before  notice  of  trial,  in  an  action  specified  in  section  420  of  this  act, 
fifteen  dollars;  in  every  other  action,  twenty-five  dollars." 

Section  420  of  the  Code  provides  as  follows: 

"Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  consistiDg 
of  the  breach  of  an  express  contract  to  pay,  absolutely  or  upon  a  con- 
tingency, a  smn  or  sums  of  money,  fixed  by  the  terms  of  the  contract, 
or  capable  of  being  ascertained  therefrom,  by  computation  only;  or 
an  express  or  implied  contract  to  pay  money  received  or  disbursed,  or 
the  value  of  property  delivered,  or  of  services  rendered  by,  to,  or  for 
the  use  of,  the  defendant  or  a  third  person;  and  thereupon  demands 
judgment  for  a  sum  of  money  only.  This  section  includes  a  case,  where 
the  breach  of  the  contract,  set  forth  in  the  complaint,  is  only  partial; 
or  where  the  complaint  shows  that  the  amount  of  the  plaintiff's  de- 
mand has  been  reduced  by  payment,  counterclaim,  or  other  credit." 

It  has  been  held  that  the  test  whether  the  plaintiff  was  entitled  to 
costs  before  notice  of  trial  amounting  to  fifteen  dollars  or  twenty-five 
dollars  depended  upon  whether  or  not  the  action  was  on  contract  or 
in  tort.   Lange  v.  SchUe^  111  App.  Div.  613;  98  Supp.  81. 

It  is  held,  however,  that  where  the  damages  are  hquidated  judg- 
ment may  be  entered  without  application  to  the  court  under  §  420  of 
the  Code  of  Civil  Procedure,  even  though  the  action  is  in  tort  for  con- 
version, and  the  judgment  entered  thereon  carried  with  it  the  right  to 
issue  an  execution  against  the  person.   Steamship  Richmond  HiU  Co.  v. 
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2.  The  sum  of  $2  as  costs  for  each  additional  defendant  served 
not  exceeding  ten,  under  Code  Civ.  Pro.,  §3251,  subd.  1, 
is  properly  taxed  in  favor  of  the  plainti£F  when  such  defend- 
ants appear  in  the  action,  although  they  were  not  served  with 
the  summons,  as  this  sum  is  allowed  as  costs  and  not  as  a 
disbursement. 


Motion  for  retaxation  of  costs. 
Denied. 

Henry  Kuntz,  attorney  for  the  plaintiff. 

Louis  B.  Williams,  attorney  for  the  defendant. 

Delehanty,  J. : 

The  clerk  properly  taxed  the  item  of  $25  as  costs  before 
notice  of  trial  in  view  of  the  fact  that  the  action  was  for 
breach  of  contract,  the  damages  being  imliquidated. 
Likewise  was  the  item  of  $4  for  additional  defendants 
served  properly  taxed,  not  as  a  disbursement,  but  as 
costs  allowed,  as  the  additional  defendants,  although  not 
served,  appeared  in  the  action.  Retaxation  denied. 
Order  filed. 


Seager,  31  App.  Div.  288;  52  Supp.  985.    Appeal  dismissed,  159  N.  Y. 
674;  reargument  denied,  160  N.  Y.  312. 

It  would  seem  from  the  decisions  in  the  text,  together  with  the  cases 
cited  above,  that  even  though  the  action  was  in  tort,  if  the  damages 
were  liquidated  the  plaintiff  would  be  entitled  to  only  fifteen  dollars. 
It  also  appears  that  if  the  damages  are  not  liquidated  that  the  plaintiff 
is  entitled  to  twenty-five  dollars  costs  before  notice*  of  trial,  whether 
the  action  is  for  tort  or  in  contract. 
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Statemeot  of  the  Case 


Elizabeth  M.  Nicholson,  as  Administratrix  of  the 
Estate  of  William  S.  Nicholson,  Deceased,  ^pellant, 
V.  The  Town  of  Stillwater,  Respondent.^ 

(208  N.  Y.  203;  rev'g  150  App.  Div.  896;  134  Supp.  1140,  no  opinion) 


Highways;  municipal  corporation;  negligence;  overturn  of  a  motor 
car  while  turning  out  in  the  dark  to  make  room  for  passage  of 
horse  and  wagon,  alleged  to  have  been  caused  by  narrow  and 
unguarded 


1.  The  plaintiff's  intestate  was  driving  a  motor  car  along  a 
much  traveled  road  in  the  nighttime.    He  met  a  horse  and 

^  For  Complaint  from  this  case,  see  post,  page  415.  For  Notice  of 
Claim  served  on  defendant  Municipal  corporation,  see  post,  page  423. 

This  action  was  tried  four  times  before  it  reached  the  Court  of 
Appeals  and  was  sent  back  for  a  fifth  trial.  The  first  trial  was  held 
before  Mr.  Justice  Fittb  and  a  jury  at  the  Albany  County  Trial  Tenn 
on  May  24th,  1909,  and  resulted  in  a  disagreement  of  the  jury.  The 
second  trial  was  held  before  the  same  justice  and  a  jury  at  the  Albany 
County  Trial  Term,  on  September  27th,  1909,  and  resulted  in  a  verdiet 
in  favor  of  the  plaintiff  for  $12,000.  Upon  appeal  to  the  Appellate 
Division  the  judgment  was  reversed  and  a  new  trial  ordered,  without 
opinion,  except  that  the  Appellate  Division  stated  that  the  judgment 
and  order  were  reversed  as  against  the  weight  of  evidence,  139  App. 
Div.  923;  124  Supp.  1123.  The  case  was  again  tried  before  Mr.  Justice 
Alden  Chester  and  a  jury  at  the  Albany  County  Trial  Term  on  Oc- 
tober 26th,  1910,  and  resulted  in  a  verdict  for  S15,000  in  favor  of  the 
plaintiff.  This  judgment  was  reversed  by  the  Third  Department  in 
a  memorandum  decision  stating  that  the  judgment  was  ''unauthorised 
both  as  matter  of  law  and  as  matter  of  fact."  145  App.  Div.  900;  129 
Supp.  1137.  A  new  trial  was  ordered  which  was  held  before  Mr.  Justice 
Chester  and  a  jury  on  September  26th,  1911,  at  the  Albany  County 
Trial  Term,  and  upon  this  trial  the  same  testimony  and  exhibits,  by 
agreement  of  counsel,  were  put  m  evidence  as  had  been  placed  before 
the  jury  on  the  third  trial.  At  the  close  of  the  entire  evidence  the 
justice  granted  the  defendant's  motion  for  a  non-suit  and  dismissal  of 
the  complaint.  This  judgment  of  non-suit  was  affirmed  by  the  Ap- 
pellate Division  without  opinion.  150  App.  Div.  896;  134  Supp.  1140. 
It  was  from  the  judgment  of  non-suit  that  the  appeal  was  taken. 
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wagon  traveling  in  the  opposite  direction  at  a  point  where 
the  road  had  been  narrowed  by  about  three  feet.  On  the 
edge  of  the  road  the  land  dropped  away  four  or  five  feet. 
The  difference  in  grade  between  the  road  and  the  land  on 
the  margin  thereof  was  concealed  by  a  growth  of  weeds.  The 
plaintiff's  intestate,  not  observing  the  embankment,  ran  the 
wheels  of  his  car  so  close  thereto  that  the  car  slid  down  the 
embankment  and  he  was  killed.  The  condition  of  the  road 
was  not  due  to  any  wear  and  tear  but  was  originally  con- 
structed in  this  manner  to  avoid  certain  laiige  trees  which 
grew  at  the  edge  of  the  road  some  distance  away.  In  an 
action  against  the  town  for  negligence  in  maintaining  this 
highway  in  a  dangerous  condition  it  was  held  that  the  ques- 
tion of  the  negligence  of  the  highway  authorities  and  the 
freedom  from  negligence  of  the  plaintiff's  intestate  were  ques- 
tions which  should  have  been  submitted  to  the  jury. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  CJourt  in  the  Third  Judicial  Department, 
entered  April  2,  1912,  aflSrming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term. 

Nash  Rockwoad,  L.  B.  McKelvey  and  John  ScarUon 
for  appellant. 

Edgar  T.  Brackett  and  George  B.  Lawrence  for  respond- 
ent. 

HiscocK,  J. : 

This  action  is  brought  to  recover  damages  alleged 
to  have  been  caused  by  the  death  of  appellant's  intes- 
tate, which  resulted  from  the  capsizal,  on  the  27th  day 
of  June,  1908,  of  an  automobile  which  he  was  driving 
over  a  road  located  within  the  respondent's  boundaries. 
The  automobile  tipped  or  slid  over  a  bank  at  the  edge 
of  the  traveled  roadway  in  the  nighttime,  and  it  is  urged 
that  the  respondent  is  liable  because  no  guard  had  been 
erected  at  the  bank. 
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The  highway  on  which  the  accident  happened  was  a 
much  traveled  one,  being  the  principal  line  of  travel 
between  the  cities  of  Albany,  TVoy  and  Cohoes  on  the 
south,  and  Ballston  Spa,  Saratoga  Springs,  Glens  Falls 
and  Lake  George  on  the  north.  In  the  immediate  locality 
of  the  accident  it  ran  east  and  west,  and  was  bounded  on 
the  north  by  a  hill  of  considerable  height,  and  there  was 
on  that  side  no  descending  bank  or  ditch  of  any  conse- 
quence. On  the  south  side,  as  one  traveled  from  the 
west  to  the  east,  the  adjacent  land  at  first  was  on  a  level 
with  the  roadway,  and  then  began  to  slope  to  a  lower 
level,  so  that  at  a  point  just  east  of  an  elm  tree,  which 
figures  in  the  case,  there  was,  from  the  level  of  the  trav- 
eled roadway  first  a  sheer  descent  of  between  one  and  two 
feet,  and  then  a  further  descending  slope  of  about  four 
feet  on  an  angle  of  about  45  degrees.  As  the  roadway 
approached  the  elm  tree  from  the  west  it  was  at  first  fif- 
teen feet  and  six  inches  wi^e,  but  because  of  the  location 
of  this  tree  and  others  on  its  southerly  margin  it  became 
necessary  to  narrow  the  roadway  somewhat  abruptly,  so 
that  at  and  just  easterly  of  the  tree  the  width  was  only 
twelve  feet  and  eight  inches.  This  narrowed  roadway 
and  embankment  continued  for  some  distance  easterly  of 
the  tree.  Just  easterly  of  the  tree  and  at  the  point  where 
the  accident  happened  there  was  a  fringe  of  weeds  which 
grew  above  the  level  of  the  roadbed  and  concealed  the  edge 
thereof  and  embankment. 

On  the  occasion  in  question  the  intestate  with  liis  wife 
and  others  had  driven  in  an  automobile  northerly  on  thi''. 
road  beyond  the  place  of  the  accident  and  in  the  afternoon 
had  commenced  the  return  journey  to  Albany  where  they 
lived.  They  did  not  reach  the  locality  of  the  accident 
until  after  dark  and  as  they  approached  the  elm  tree  a 
horse  and  wagon  was  discovered  approaching  from  the 
east.  Intestate,  who  was  driving  and  who  seems  to  have 
been  an  experienced  and  careful  driver,  applied  the  brakes 
to  his  car  and  clearing  the  tree  pulled  to  the  southerly 
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side  of  the  road  so  as  to  allow  the  horse  and  wagon  to  pass 
him,  and  brought  his  car  to  a  stop.  He  had,  however, 
pulled  too  near  the  edge  of  the  bank  and  as  he  stopped  the 
car  slipped  down  and  over  the  bank  turning  over  and 
killing  him.  It  is  stated  without  contradiction  that  the 
average  width  of  an  automobile  is  67  inches  and  the  tread 
of  an  ordinary  farm  vehicle  is  56  inches,  which  would 
leave  an  aggregate  leeway  of  about  two  feet  as  the  vehi- 
cles attempted  to  pass  at  the  point  in  question. 

Plaintiff  gave  evidence  for  the  purpose  of  showing  that 
other  accidents  had  happened  at  this  place  and  no  issue 
was  presented  on  the  trial  concerning  the  possession  by 
the  highway  commissioner  of  ample  funds  with  which  to 
construct  a  barrier  and  of  which  the  expense  would  have 
been  trivial. 

The  case  has  been  tried  several  times,  two  judgments 
entered  on  verdicts  in  favor  of  the  plaintiff  having  been 
reversed  by  the  Appellate  Division,  and  it  was  in  accord- 
ance with  the  last  decision  of  that  court  that  the  plaintiff 
was  nonsuited  on  the  last  triaL 

The  respondent  is  not  liable  in  this  action  unless  its  com- 
missioner of  highways  would  have  been  liable  for  negli- 
gence because  not  foreseeing  the  danger  of  such  an  ac- 
cident as  overtook  appellant's  intestate  and  guarding 
against  the  same  by  a  barrier  or  other  appropriate  means. 
This  much  being  conceded,  the  question  remains  whether 
the  court  should  decide  as  matter  of  law  that  there  was 
freedom  from  negligence  chargeable  to, the  town,  or  per- 
mit a  jury  to  decide  this  question  as  one  of  fact.  We 
have  reached  the  conclusion  that  the  latter  is  the  proper 
course. 

Here  was  a  much  traveled  thoroughfare.  It  was  no 
remote  or  unfrequented  highway.  By  reason  of  causes 
which  have  been  sufficiently  described  a  roadway  which 
might  safely  be  traveled  rapidly  narrowed  by  almost 
three  feet  and  the  adjacent  land  from  being  level  with 
the  roadway  turned  into  a  sharp  descending  slope  of 
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several  feet  from  the  edge  of  the  highway.  There  was 
no  barrier  or  guard  of  any  kind  to  mark  the  edge  of  the 
highway^  but  instead  thereof  weeds  had  been  allowed  to 
grow  up  which  obscured  and  concealed  such  edge.  The 
free  space  left  on  the  passage  of  an  automobile  and  a 
vehicle  was  very  small  and  it  was  incumbent  on  the  driver 
of  the  former  to  pull  as  near  the  edge  as  practicable  and 
thus  afford  room  for  the  passing  horse  which  might  be 
frightened  by  the  too  close  proximity  of  the  machine. 
The  defects  in  the  highway  were  not  those  which  had 
come  as  the  result  of  ordinary  wear  and  tear  and  climatic 
changes  but  were  inherent  in  its  original  and  fundamental 
construction.  It  was  of  course  to  be  expected  by  the 
respondent  and  its  officials  that  vehicles  of  various  kinds 
would  pass  each  other  on  this  highway  by  night  as  well 
as  day,  and  we  think  that  the  appellant  was  entitled  to 
have  a  jury  say  as  a  matter  of  fact  whether  they  also  ought 
not  to  have  anticipated,  in  the  exercise  of  ordinary  fore- 
sight and  prudence,  that  in  the  course  of  such  passage 
one  of  them  was  liable  to  run  over  the  bank  unless  some 
guard  or  barrier  was  erected. 

As  has  often  been  said,  a  case  of  this  kind  is  always 
more  or  less  perplexing.  There  is  no  general  and  infalli- 
ble rule  by  which  to  determine  whether  each  case  should 
be  disposed  of  as  a  matter  of  law  or  by  the  verdict  of  a 
jury.  Every  one  must  largely  be  determined  by  its  par- 
ticular features.  On  the  one  hand,  it  may  well  be  argued 
that  a  town  may  not  be  held  to  too  strict  a  rule  of  liabil- 
ity whereby  it  shall  be  required  to  guard  against  every 
minor  defect  which  may  come  in  its  roadways  and  from 
some  of  which  no  country  highway  is  entirely  free.  On 
the  other  hand,  it  is  equally  apparent  that  a  line  must 
finally  be  reached  where  at  least  a  jury  shall  be  permitted 
to  say  whether  such  a  municipality  has  or  has  not  been 
guilty  of  negligence  in  respect  of  some  particular  defect. 
The  difficulty  in  each  case  is  to  decide  on  which  side  of 
the  line  it  is  placed  by  its  particular  facts.    After  the 
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careful  consideration  which  they  deserve,  we  have,  as 
indicated,  reached  the  conclusion  that  the  facts  now  pre- 
sented to  us  carry  the  respondent  beyond  the  line  of 
immunity  as  matter  of  law,  and  require  that  the  issue  of 
its  freedom  from  negligence  should  be  submitted  to  a  jiuy. 
In  accordance  with  these  views  the  judgment  of  the 
courts  below  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

CULLEN,  Ch.  J.,  WiLLARD  BaRTLETT,  ChASE,   CuDDE- 

BACK,  HooAN  and  Miller,  JJ.,  concur. 
Judgment  reversed,  etc. 
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Complaint;  Highways;  Municipal  Corporation;  Negligence;  Over- 
turn of  a  Motor  Car  while  Turning  out  in  the  Dark  to  Make  Room 
for  Passage  of  Horse  and  Wagon,  Alleged  to  Have  Been  Caused 
by  Narrow  and  Unguarded  Highway  ^ 

Supreme  Court,  Albany  County. 


Elizabeth  M.  Nicholson,  as 
Administratrix  of  the  Goods, 
Chattels  and  Credits  of 
William  S.  Nicholson,  De- 
ceased, 

Plaintiff, 
against 
The    Town    of    Stillwater, 

Defendant. 


The  above-named  plaintiff  complains  of  the  defendant, 
and  alleges  and  shows : 

1  From  Nicholson  v.  The  Taum  of  StiUwaler,  208  N.  Y.  203;  rev'g  150 
App.  Div.  896;  134  Supp.  1140,  no  opinion.  See  anUy  page  410.  For 
Notice  of  Claim  served  on  defendant  municipal  corporation  see  post, 
page  423. 
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That  the  defendant,  the  said  Town  of  Stillwater,  was 
at  all  of  the  times  hereinafter  mentioned  and  now  is  a 
municipal  corporation  located  in  the  County  of  Saratoga, 
State  of  New  York,  existing  under  the  laws  of  said  State, 
and  is  one  of  the  towns  of  and  within  the  said  County  of 
Saratoga,  and  one  of  the  political  divisions  thereof. 

That  on  the  27th  day  of  June,  1908,  one  William  G. 
Fuller  was,  and  since  the  first  day  of  January,  1908,  had 
been,  and  ever  since  has  continued  to  be  the  duly  elected, 
qualified  and  acting  sole  Commissioner  of  Highways  of  the 
said  Town  of  Stillwater;  and  that  the  said  Fuller  was  one 
of  the  Conunissioner  of  Highways  of  said  town  for  a  period 
of  two  years  last  past  prior  to  January  1st,  1908. 

That  the  care  and  superintendence  of  the  highways 
within  said  Town  of  Stillwater  is  established  and  enjoined 
by  law  upon  the  Commissioner  of  Highways  of  said  town, 

• 

and  among  other  things  it  is  by  law  made  the  duty  of 
said  Commissioner  of  Highways  to  cause  said  highways 
to  be  kept  in  repair,  and  to  give  necessary  directions 
therefor,  and  to  inspect  the  highways  and  bridges  in  aU 
highway  districts  within  the  said  town,  at  such  proper 
and  sufficient  number  of  times  and  with  such  care  and 
oversight  as  to  see  that  said  highways  in  said  town,  and 
all  of  them,  are  in  good  repair  and  in  a  good,  safe  and  pass- 
able condition,  and  in  every  way  proper,  safe  and  suffi- 
cient for  persons,  automobiles,  vehicles  and  teams  passing 
and  traveling  thereon,  and  also  to  see  that  all  of  said 
highways  are  of  sufficient  and  proper  width  and  in  eveiy 
way  suitable  and  reasonably  safe  for  the  passage  of  per- 
sons, vehicles,  automobiles  and  teams  at  all  times;  and 
it  is  also  the  duty  of  said  Highway  Commissioner  to  ex- 
pend the  moneys  raised  by  and  collected  from  said  town 
for  highway  purposes,  upon  the  highways  and  bridges 
situated  therein,  and  to  require  the  Overseer  of  Highways 
in  said  town  to  warn  out  all  persons  and  corporations 
assessed  to  work  on  highways  to  come  and  work  on  the 
highways  within  said  town  with  such  teams  and  imple- 
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ments,  and  at  such  times  as  said  Commissioner  shall 
direct. 

Plaintiff  further  alleges  upon  information  and  belief, 
that  the  said  Commissioner  of  Highways  of  said  town, 
disregarding  and  neglecting  his  said  duties  for  a  long 
time  prior  to  the  accident  and  death  of  WilUam  S.  Nichol- 
son hereinafter  mentioned,  suffered  and  allowed  a  portion 
of  one  of  the  pubUc  highways  of  said  town,  which  said 
highway  had  been  used  for  the  public  travel  for  many 
years  and  had  been  recognized  and  treated  by  the  Com- 
missioner of  Highways  of  said  town,  and  the  constituted 
authorities  of  said  town  as  a  highway,  to  wit:  the  main 
highway  leading  from  the  Village  of  Mechanicville  to 
the  Village  or  hamlet  of  Round  Lake,  at  a  point  about 
four  hundred  (400)  feet,  more  or  less,  southeasterly  of 
the  residence  of  one  Guy  Fitch  in  said  town  to  be  and 
remain  in  an  imsafe,  dangerous  and  unfit  condition  for 
persons,  vehicles,  automobiles  and  teams  traveling  upon 
or  along  said  portion  of  said  highway,  notwithstanding 
the  fact  that  such  highway  at  said  point  was  largely  used 
for  pubUc  travel  by  teams,  automobiles,  and  by  various 
kinds  of  vehicles,  and  has  been  so  used  for  many  years. 
That  such  unsafe,  dangerous  and  unfit  condition  consisted 
in  allowing  said  portion  of  said  highway  to  be,  upon  said 
27th  day  of  June,  1908,  and  for  some  years  prior  thereto, 
of  injsufficient  width  for  the  safe  passage  of  vehicles,  auto- 
mobiles and  teams  thereon,  and  to  allow  teams,  vehicles 
and  automobiles  meeting  at  said  point  on  said  ];Lighway 
to  pass  each  other  and  in  failing  to  provide  a  highway 
at  said  point  of  sufficient  width  to  permit  teams,  vehicles 
and  automobiles  to  pass  each  other  thereon;  also  that 
on  and  along  the  southerly  side  of  said  highway  at  said 
point  there  is,  and  was  on  said  27th  day  of  June,  1908, 
and  for  some  time  prior  thereto,  a  sudden  and  almost 
perpendicular  embankment,  and  the  level  of  said  highway 
at  said  point  is,  and  was  on  said  date,  some  four  or  five  feet 
above  the  surface  or  level  of  the  ground  below,  and  there, 
27 
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k  no  baorrier  or  protection  of  any  kind  at  said  pomt  to 
prevent  travelers,  teams,  vehicles  or  automobiles  paasmg 
aloni^  and  0T«r  aaid  highway  at  said  point  from  driviDg 
or  going  off  said  highway  and  falling  down  and  over  said 
embankment  to  the  ground  below,  nor  was  there  any  saA 
barrier  or  protection  on  said  27th  day  of  June,  1908,  or 
prior  thereto;  ako,  in  that  said  highway  was  so  ne^igoitly 
constructed  and  maintained  at  said  point  on  said  date 
that  large  trees  were  allowed  to  be  and  remain  tfaaeoB 
and  within  what  should  and  would  otherwise  have  been 
the  traveled  portion  thereof,  so  that  the  roadway  in  said 
highway  on  said  27th  day  of  Jime,  1908,  and  pri(»r  thereto, 
was  diminiahgd  in  width  at  said  point  in  order  that  said 
highway  should  go  around  said  tree  and  leave  said  tiee 
standing,  thereby  making  the  traveled  portion  of  aaid 
highway  at  said  point,  where  the  accident  hereisMiiter  de- 
scribed occurred,  suddenly  narrower  by  several  feet  than 
the  portion  of  the  highway  immediately  approaching  aud 
point;  also  in  that  the  said  Commissioner  oi  Highways 
allowed  the  grass  and  weeds  on  the  souths ly  side  d 
said  highway  at  said  point  to  grow  up  and  remain  uncut, 
so  that  said  weeds  and  grass  on  said  27th  day  of  Juae^ 
1908,  hid  and  obscured  the  true  location  of  the  outer  oi 
southerly  line  or  edge  of  said  highway,  and  so  that  said 
highway  at  said  point  had  the  appearance  of  having  a 
width  of  surface  suitable,  safe  and  fit  to  travel  thereon 
along  the  southerly  edge  or  side  thereof  and  considerably 
wider  than  the  surface  of  said  highway  really  was  in  fact; 
all  of  which  said  defects  and  said  conditicMi  o£  said  highway 
existed  on  said  27th  day  of  June,  1908,  and  prior  thereto; 
of  all  of  which  the  said  ComnussioDer  of  Highways  of 
said  town  and  said  town  had  actual  and  coDstn&etive 
notice,  and  after  suck  notice  ne^bcted  to  remove  said 
trees  or  cause  said  grass  and  weeds  to  be  cut  or  to  cause 
said  highway  to  be  made  of  sufficient  width  for  the  safe 
travel  of  persons,  teams,  vehicles  and  automobiles  thereon, 
CH*  of  sufficient  width  so  that  teams,  vehicles  and  aiftto- 
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mobiles  could  safely  pass  each  other  at  said  point  on  said 
highway,  or  to  erect  any  barrier,  railing  or  guard  along 
said  highway  or  embankment  at  said  point  to  prevent 
travelers,  teams,  vehicles  and  automobiles  traveling  on 
and  along  said  highway  from  driving  or  going  off  said 
highway  and  going  down  and  over  said  embankment  at 
said  point. 

Plaintiff  further  alleges  that  on  said  27th  day  of  June^ 
1908,  at  about  the  hour  of  8:45  p.  m.,  said  William  S. 
Nicholson,  with  his  wife,  the  said  Elizabeth  M.  Nicholson, 
and  Mrs.  Hosena  Mosher  and  Miss  Louise  Brown,  was 
carefully  riding  along  said  highway  in  an  automobile, 
which  was  driven  and  operated  by  the  said  William  S. 
Nicholson,  going  toward  the  Village  of  Mechanic vilte; 
that  said  automobile  was  at  that  time  proceeding  caore- 
fiilly  and  slowly,,  and  all  the  lights  thereon,  inciudiiig 
the  two  front  headlights — ^it  being  at  that  time  dusk — 
were  Hghted  and  burning.  That  at  said  point  in  said 
highway,  to  wit:  about  four  himdred  (400)  feet  soiath- 
easterly  from  the  residence  of  said  Guy  Fitch,  said  auto- 
mobile, so  being  driven  by  said  William  S.  NichoIson,^ 
met  a  horse  and  carriage  on  said  highway,  and  said  Nidboi- 
son,  in  the  belief  that  said  highway  was  of  suflScient  width 
to  permit  him  to  do  so,  turned  his  said  automobile,  whidL 
was  at  that  time  running  very  slowly  and  was  under  fidl 
control,  carefully  to  the  right  to  pass  said  horse  and  car- 
riage, and  in  so  turning  out,  because  of  the  insufficient 
width  and  other  defects  in  said  hi^way  therein  set  tocth^ 
the  said  automobile  went  suddenly  down  said  embajsk- 
ment  and,  with  its  said  occupants  therein,  was  ov^unatd 
and  the  said  William  S.  Nicholson's  neck  was  then  and 
there  broken  in  consequence  tha^of,  and  he,  the  said 
William  S.  Nicholson,  then  and  there  died  beeaniae  of 
said  lHT>ken  neck  and  the  injuries  so  received  by  him  at 
that  time,  and  the  other  occupants  of  said  automobile, 
other  than  the  said  Louise  Brown,  received  painful  and 
severe  injuries. 


\ 
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That  the  said  highway  at  said  point  had  the  appear- 
ance, because  of  the  said  growth  of  grass  and  weeds  along 
the  southerly  edge  or  side  thereof,  as  aforesaid,  of  being 
considerably  wider  than  it  in  fact  really  and  actually  was, 
and  the  growth  of  said  weeds  and  grass  along  said  side  or 
edge  of  said  highway  deceived  said  Nicholson  and  the  other 
occupants  of  said  automobile  as  to  the  real  and  actual 
width  of  said  highway  at  said  point.  That  had  the  said 
roadway  of  said  highway  been  as  wide  as  it  appeared  to 
be,  and  as  it  should  have  been  provided  said  trees  had 
been  removed  and  had  the  growth  of  said  grass  and  weeds 
along  said  edge  or  side  of  said  highway  not  obscured  the 
true  and  actual  line  and  width  of  said  highway  and  the 
solid  portion  thereof  and  the  point  where  said  embauk- 
ment  actually  commenced  and  existed,  and  had  said 
highway  not  been  so  narrowed  at  said  point  so  that  the 
same  could  pass  aroimd  said  trees,  there  would  have  been 
plenty  and  sufficient  room  and  plenty  and  sufficient  solid 
ground  for  the  wheels  on  the  southerly  side  of  said  auto- 
mobile to  have  traveled  and  rested  upon  in  turning  out 
as  aforesaid  to  go  by  said  horse  and  carriage,  and  said  ac- 
cident would  not  have  occurred. 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  said  William  S.  Nicholson  was  a  careful  and  skillful 
operator  of  automobiles,  and  was  at  the  time  of  said 
accident  proceeding  slowly  and  with  due  caution,  relying 
upon  the  belief  that  said  roadway  was  substantially  of  a 
uniform  width;  and  that  said  accident  happened  solely 
because  of  the  negligence  and  carelessness  of  said  Com- 
missioner of  Highways  and  of  said  town,  in  maintaining 
at  said  point  said  highway  of  insufficient  and  improper 
width  to  permit  persons,  teams,  vehicles  and  automobiles 
traveling  thereon  to  pass  each  other  safely,  as  aforesaid, 
and  in  failing  to  erect  and  maintain  and  have  at  the  time 
of  said  accident  any  barrier,  railing,  guard-rail  or  other 
structure  along  the  southerly  edge  or  side  of  said  highway 
and  along  the  top  of  said  embankment  to  prevent  travelers 
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on  said  highway  from  going  down  and  over  said  embank- 
ment, and  in  permitting  the  grass  and  weeds  to  grow  and 
remain  along  the  southerly  side  or  edge  of  said  highway 
at  said  point,  and  in  not  removing  said  trees,  so  that 
said  highway  had  the  appearance  of  being  wider  at  said 
point  than  it  really  was  in  fact,  and  of  being  safe  and  fit 
for  travel  thereon,  and  that  the  point  or  place  where  said 
accident  occurred  was  an  unsafe  place  for  public  travel. 

That  said  accident  happened  without  any  fault,  care- 
lessness or  negligence  on  the  part  of  said  William  S. 
Nicholson  or  any  of  the  occupants  of  said  automobile, 
and  was  due  solely  to  the  negligence,  want  of  care  and 
omissions  on  the  part  of  said  Commissioner  of  Highways 
and  of  said  defendant,  hereinbefore  specified. 

Plaintiff  further  alleges  upon  information  and  belief, 
that  the  said  automonile  was  on  said  27th  day  of  June, 
1908,  owned  by  the  said  William  S.  Nicholson,  and  was  at 
such  time  duly  registered  in  the  office  of  the  Secretary  of 
State  of  the  State  of  New  York,  as  required  by  the  Motor 
Vehicle  Law,  in  the  name  of  said  William  S.  Nicholson  as 
owner  thereof,  and  had  at  such  time  on  it,  duly  displayed 
as  required  by  law,  the  number  assigned  to  it  by  such  Secre- 
tary of  State,  and  that  all  the  provisions  and  requirements 
of  law  necessary  to  be  observed  and  done  for  the  lawful 
operation  and  running  of  said  automobile  on  the  high- 
ways of  the  State  of  New  York  by  the  said  William  S. 
Nicholson  had  been  duly  observed,  complied  with  and 
done,  and  that  said  automobile  was  at  such  time,  with 
its  occupants,  lawfully  traveling  and  running  on  said 
highway,  and  the  said  Nicholson  was  at  such  time  law- 
fully operating  the  same  as  chauffeur  and  owner  as  afore- 
said. 

That  the  said  William  S.  Nicholson  died  intestate  and 
left  him  sm^ving  a  wife  and  next  of  kin,  and  was  at  the 
time  of  his  death  a  resident  of  the  City  of  Albany  in  the 
Coimty  of  Albany  and  State  of  New  York;  that  the  said 
Elizabeth  M.  Nicholson,  the  plaintiff  herein,  is  the  widow 
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oC  said  William  S.  Nicholson,  and  was  duly  appointed  sde 
administratrix  of  the  goods,  chattels  and  credits  of  said 
William  S.  Nicholson,  by  lett^%  of  admin  istraticm  duly 
granted  by  the  Surrogate  of  Albany  County  on  the  29th 
day  of  July,  1908,  and  that  she  thereafter  duly  qualified 
and  is  now  acting  as  such  administratrix. 

Plaintiff  further  alleges  upon  information  and  belief, 
that  a  duly  verified  statement  of  the  cause  of  actiiHi  here- 
inbefore set  forth,  was  duly  presented  to  Perry  Condon, 
the  Supervisor  of  said  Town  of  Stillwater,  on  bdhalf  of  the 
plaintiff  within  six  months  after  the  cause  of  action  ac- 
crued, to  wit: — on  the  2d  day  of  November,  1908,  and 
that  this  action,  which  is  brought  for  the  same  cause  of 
action  contained  in  said  statement,  was  not  commenced 
until  more  than  fifteen  days  after  the  service  oi  such 
statement,  and  that  no  other  action  has  been  commenced 
on  account  of  said  cause  of  action.  A  copy  of  swl  state- 
ment, so  presented,  is  hereto  annexed  and  marked  Ex- 
hibit ''A, "  and  is  hereby  referred  to  the  same  as  if  herein 
written  at  length. 

That  by  reason  of  the  injury  and  death  aforesaid, 
plaintiff  has  been  put  to  great  expense  and  suffered  great 
damages,  viz.:  the  sum  of  one  himdred  thousand  dollars 
($100,000.00). 

Wherefore  plaintiff  demands  judgment  against  the 
defendant  in  the  sxun  of  one  hundred  thousand  ddlars 
($100,000.00),  with  interest  from  the  27th  day  of  June, 
1906,  together  with  the  costs  of  this  action. 

RocKwooD,  Scott  &  McKelvey, 

Plaintiff's  Attorneys, 
378  Broadway,  Saratoga  Springs,  N.  Y. 

[Verification.] 


r 
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Fonn  No.  40 

Notice  of  Claim;  Hi^ways;  Municipal  Coxporatioii;  Negligence; 
Overturn  of  a  Motor  Car  while  Turning  Out  in  the  Dark  to  Make 
Room  for  Passage  of  Horse  and  Wagon,  Alleged  to  Have  Been 
Cmised  by  Narrow  and  Unguarded  Highway ' 

Supreme  Court,  Albany  County. 

In  the  matter  of  the  claun  of 
Elizabeth  M.  Nicholson, 
as  Admmistratrix  of  the 
goods,  chattels  and  credits 
which  were  of  William  S. 
Nicholson,  deceased, 

agamst 
The  town  of  Stillwater. 


To  Perry  Condon,  Supervisor  of  the  Town  of  Stillwater, 
New  York : 

Please  take  notice,  That  the  undersigned,  as  ad- 
ministratrix of  the  goods,  chattels  and  credits  whieh  were 
of  William  S.  Nicholson,  deceased,  h^-eby  make  claim 
for  damages  against  said  Town  of  Stillwater,  in  the  sum 
of  one  hundred  thousand  dollars  ($100,000)  for  personal 
injuries  which  were  sustained  by  said  William  S.  Nichol- 
son, resulting  in  the  death  of  said  William  S.  Nicholson 
by  reason  of  the  negligence  of  said  town,  its  ComBussioner 
<A  Highways,  agents,  officers  and  servants. 

Said  injuries  were  received  on  the  27th  day  of  June, 
1908, 01^  the  highway  in  said  town  leading  from  Meehanies- 
ville  to  Round  Lake  at  a  point  about  four  hundred  (400) 
feet  southeast  of  the  residence  of  one  Guy  Fitch  in  said 


» From  Nkholaan  v.  The  Town  of  StiUtDoter,  208  N.  Y.  203;  rev'g  160 
App.  Div.  896;  134  Supp.  1140,  no  opinion.  See  anUf  page  410.  For 
Complaint  from  this  case  see  arUef  page  415. 
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town,  and  were  caused  by  the  negligence  of  the  said  town, 
its  Commissioner  of  Highways,  oflScers,  agents  and  serv- 
ants, in  constructing  and  maintaining  at  said  point  a 
public  highway  of  insufficient  width  for  the  safe  and 
proi)er  passage  of  vehicles  thereon,  and  in  leaving  the 
southerly  side  of  said  highway,  where  the  same  was  too 
narrow  for  the  safe  and  proper  passage  of  vehicles  thereon, 
and  along  and  below  which  there  was  a  sudden  and  abrupt 
declivity  of  some  five  or  six  feet  to  the  ground  below  the 
surface  of  the  roadway,  unguarded  and  unprotected  by 
any  barrier  or  otherwise  to  prevent  travelers  along  the 
same  from  driving  off  or  falling  from  said  highway;  also 
in  allowing  the  grass  and  weeds  at  said  point  to  grow 
up  and  remain  uncut  so  that  said  highway  at  said  point 
had  the  appearance  of  having  width  or  surface  suitable 
and  fit  for  travel  thereon  along  the  southerly  edge  or  side 
thereof  considerably  wider  than  the  surface  of  such  high- 
way really  was  in  fact,  and  when,  in  fact,  there  was  a 
steep  embankment  or  declivity  at  said  point  which  such 
grass  and  weeds  obscured,  and  with  no  earth  or  material 
whatever  on  which  vehicles  could  travel; 'also  in  main- 
taining a  highway  at  and  along  such  point  and  portion 
that  was  dangerous  and  unfit  for  travel  thereon  with 
vehicles,  because  of  its  improper  and  insufficient  width 
and  want  of  any  and  all  barriers  to  prevent  travelers  from 
driving  or  going  over  the  edge  of  the  embankment  along 
the  southerly  side  thereof  down  to  the  level  or  surface 
of  the  ground  some  five  or  six  feet  below. 

That  said  highway  was  so  negligently  constructed 
and  maintained  at  said  point  that  large  trees  were  allowed 
to  be  and  remain  thereon  and  within  what  would  other- 
wise have  been  the  traveled  portion  thereof,  so  that  said 
roadway  was  diminished  in  width  in  order  to  go  around 
said  trees,  thereby  making  the  traveled  portion  of  said 
highway,  where  said  accident  occurred,  narrower  by  sev- 
eral feet  than  the  portion  of  said  highway  immediately 
approaching  it,  the  said  Nicholson  believing  said  high- 
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way  to  be  of  uniform  width,  was  deceived  thereby,  to  his 
great  damage  as  herein  set  forth. 

That  on  said  date,  at  about  the  hour  of  8:45  o'clock 
p.  M.,  said  William  S.  Nicholson,  with  his  wife,  the  said 
Elizabeth  M.  Nicholson,  and  Mrs.  Rosena  Mosher  and 
Miss  Louise  Brown,  were  riding  along  said  highway,  going 
toward  MechanicviUe,  N.  Y.,  in  an  automobile  which 
was  driven  and  operated  by  the  said  William  S.  Nicholson; 
that  such  automobile  was  at  the  time  proceeding  carefully 
and  slowly  and  all  the  lights  thereon,  including  the  two 
front  lights,  were  burning  brightly,  so  that  the  surface 
of  said  highway  was  fully  and  plainly  visible  to  the  occu- 
pants of  such  automobile;  that  at  a  point  about  four 
hundred  (400)  feet  southeast  of  the  residence  of  Guy 
Fitch  on  said  highway,  said  William  S.  Nicholson  met 
a  horse  and  carriage  in  said  highway,  and  in  turning  out 
to  pass  said  horse  and  carriage  the  wheels  on  the  southerly 
side  of  said  automobile  went  down  and  over  the  embank- 
ment on  the  southerly  side  of  said  highway,  and  said 
automobile,  with  its  occupants,  was  overturned,  and  in 
consequence  thereof  said  William  S.  Nicholson's  neck 
was  broken,  and  he  then  and  there  died  because  of  such 
injuries. 

That  the  highway  at  said  point  had  the  appearance, 
because  of  the  growth  of  grass  and  weeds  along  the  edge 
thereof,  of  being  wider  than  it  in  fact  was,  and  the  growth 
of  such  grass  and  weeds  deceived  the  said  Nicholson 
as  to  the  width  of  said  highway.  That  said  Nicholson 
and  the  occupants  of  such  automobile  were  at  such  time 
free  from  any  and  all  negligence. 

And  You  Will  Also  Take  Notice,  That  the  undersigned 
was  duly  appointed  administratrix  of  the  goods,  chattels 
and  credits  of  the  said  William  S.  Nicholson  by  the  Sur- 
rogate of  Albany  County,  New  York,  of  which  said  county 
the  said  William  S.  Nicholson  was  at  the  time  of  his  de- 
cease, a  resident;  and  that  the  undersigned  as  adminis- 
tratrix, as  aforesaid,   intends  to  commence  an  action 
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against  the  Town  of  Stillwater  to  recover  aucb  dara^es 
in  said  amount  of  one  himdred  thouaaAd  •doUais 
($100,000.00). 

Dated,  October  23d,  1908. 

(Signed)  Elizabeth  M.  Nichouson,  Administratrix 
of  the  Goods,  Chattels  and  Credits  of  William  S.  Nichol- 
son, Deceased. 


ss: 


State  of  New  York, 

City  and  County  of  Albany, 

Elizabeth  M.  Nicholson,  being  duly  sworn,  says, 
that  she  is  the  claimant  named  in  the  foregoing  state- 
ment of  cause  of  action  and  claim  subscribed  by  her, 
and  resides  at  Albany,  N.  Y. ;  that  she  has  read  the  said 
statement  of  cause  of  action  and  claim  and  knows  the 
contents  thereof;  that  the  same  is  true  to  her  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  that  as  to  those  matters 
she  believes  it  to  be  true.  That  no  part  of  said  claim 
or  cause  of  action  has  been  paid  or  satisfied. 

(Signed)  Elizabeth  M.  Nicholson. 

Subscribed  and  sworn  to  before 
me  this  23d  day  of  October,  1908. 
(Signed)  W.  Burt  Cook,  Jr., 
Notary  Public  Saratoga  County, 
Certificate  filed  in  Albany  County. 


i 


State  of  New  York, 
County  of  Albany, 
Clerk's  office. 


ss: 


I,  John  Franet,  Clerk  of  the  said  County,  and  aiso 
Clerk  of  the  Supreme  Court  and  County  Courts,  being 
Courts  of  Record  held  therein,  do  hereby  certify,  that 
W.  Burt  Cook,  Jr.,  has  filed  in  the  Clerk's  office  of  the 
County  of  Albany,  a  certified  copy  of  his  appointBoeat 
as  Notary  Public  for  the  County  of  Saratoga,  with  his 
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autograph  signature  and  was,  at  the  time  of  subscribing 
his  name  to  the  jurat  of  the  annexed  affidavit,  duly  au- 
thorized to  administer  oaths  for  general  purposes.  And 
furthtf  ^  that  I  am  wdl  acquainted  with  the  hand-writing 
<rf  such  Notary,  and  verily  believe  the  signature  to  the 
said  jurat  to  be  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  as  County  Clerk  and  Clerk 
of  said  Courts,  this  23d  day  of  October,  1908. 

(Signed)  John  Franey, 

Clerk. 

[Seal.] 


GusTAVE  Mbters,  Plaintiflf,  v.  Clayton  H.  Wilcox, 

Defendant 

(Supreme  Court,  Eangs  County,  Special  Term,  December  16, 1912) 

Pleading;  demurxer  to  complaint;  leave  to  answer  after  Appellate 
Division  has  affirmed  interlocutoiy  judgmont  overruling  de- 
murrer; serving  copy  of  proposed  answer  with  motion  papers 

1.  After  an  interlocutory  judgment  overruling  a  demurrer  to  a 
complaint  has  been  affirmed  by  the  Appellate  Division  with- 
out giving  the  defendant  leave  to  withdraw  the  demurrer 
and  interpose  an  answer,  a  motion  for  leave  to  answer  should 
be  made  to  the  Appellate  Division. 

2.  In  such  a  case  the  motion  papers  should  contain  a  copy  of  the 
proposed  answer  and  reasons  should  be  stated  for  the  d^ault 
in  answering. 

Motion  by  the  defendant  for  permission  to  answer. 
Denied. 

Edward  E.  DeaUy  attorney  for  the  plaintiff. 

Hiram  D.  Messenjer,  attorney  for  the  defendant. 
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Opinion  of  the  Court 
ASPINALL,  J. : 

This  motion  must  be  denied  for  the  following  reasons: 
First.  No  proposed  answer  was  served  with  the  moving 
papers,  and  no  excuse  is  made  for  the  default  in  answering, 
or  ally  reason  given  why  the  judgment  should  be  vacated 
and  set  aside.  Second.  Upon  the  further  ground  that 
the  Appellate  Division  having  affirmed  the  interiocutory 
judgment  without  giving  defendant  leave  to  answer,  the 
motion  must  be  made  to  the  Appellate  Division  and  not 

to  Special  Term. 

- 

Otto  Adler,  Plaintiff,  v.  Gustave  Morio,  Defendant. 

(Supreme  Court,  Kings  County  Special  Term,  September  24, 1913) 

Costs  on  motion  for  bill  of  particulars  when  demand  therefor 

ignored 

1.  When  a  demand  for  a  bill  of  particulars,  in  a  case  in  which 
the  party  is  clearly  entitled  thereto,  has  been  ignored,  the 
court  in  granting  the  motion  therefor  should  award  costs  to 
the  moving  party. 

Motion  for  bill  of  particulars. 
Granted. 

William  F.  O^Connor,  attorney  for  the  plaintifiF. 

John  B.  Merrilly  attorney  for  the  defendant. 

Kelly,  J.: 

Motion  denied.  Apparently  the  defendant  must  ob- 
tain an  order  for  these  particulars  in  a  suit  for  negligence, 
but  service  of  the  demand  does  not  prejudice  plaintiff. 
If  defendants  would  serve  demands  and  if  plaintiffs  would 
comply  with  the  demands  when  there  is  absolutely  no 
reason  for  refusing  them,  the  time  of  the  court  and  counsel 
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would  be  saved.,  A  large  part  of  each  day's  motion  calen- 
dar is  made  up  of  applications  for  bills  of  particulars  to 
which  no  objection  is  made  and  which  should  have  been 
granted  if  demanded.  In  the  case  at  bar  the  particulars 
asked  should  be  given.  If  defendant  is  put  to  a  motion, 
costs  should  be  allowed  him.    Order  signed. 


Edward  L.  Kirschenbaum,  Plaintiff,  v.  Benjamin  H. 

Kaufman,  Defendant 

(City  Court  of  the  City  of  N.  Y.,  October  22, 1913) 

Libel  and  slander;  publication  of  slanderous  words;  presence  of 
business  associate  at  whose  instance  alleged  libeUous  words 
were  uttered 

1.  When  the  only  person  present  when  alleged  libellous  words 
were  uttered  was  the  brother-in-law  and  associate  in  business 
of  the  defendant  who  was  one  of  those  at  whose  instance  the 
charges  were  made,  it  was  held  that  this  was  not  such  a 
publication  as  would  sustain  an  action  for  damages.^ 

Motion  to  set  dismissal  of  the  complaint  and  for  a 
new  trial. 
Denied. 
Philip  Simon,  attorney  for  the  plaintiff, 

Norhert  Heinsheimer,  attorney  for  the  defendant. 

Smith,  J. : 

Upon  the  trial  of  this  action,  at  the  conclusion  of  the 
plaintiff's  case,  the  complaint  was  dismissed  for  the  rea- 
son that  the  evidence  did  not  show  pubUcation  of  the  al- 
leged libel,  and  the  plaintiff  now  moves  for  a  new  trial. 
The  only  question  to  be  determined,  therefore,  is  whether 

^  No  appeal  was  taken  from  the  decision  in  this  case. 
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there  was  such  a  publication  of  the  alleged  libel  as  would 
entitle  the  plaintiff  to  maintain  an  action  and  recover 
damages  therefor.  While  it  is  true,  as  a  general  rule, 
that  the  presence  of  a  third  person  at  the  time  when  the 
libel  is  uttered  makes  the  same  actionable,  still,  the  law 
as  laid  down  in  the  case  of  Annie  Owen  v.  OgUm  Pvb. 
Co.,  32  App.  Div.  465;  53  Supp.  1033,  distinguishes  be- 
tween the  third  person  as  an  outsider  and  one  practically 
constituting  a  portion  of  the  general  public  and  one  who 
is  associated  with  and  practically  identified  with  the 
person  uttering  the  alleged  libelous  words.  In  that  case 
the  court  held  that  there  was  no  publication  of  the  libel 
where  a  letter  having  reference  to  business  matters  was 
dictated  by  the  manager  of  a  corporation  to  a  stenographer 
employed  by  it.  In  the  case  at  bar  the  only  person  claimed 
by  the  plaintiff  to  have  been  present  at  the  time  when 
the  alleged  libel  was  uttered  was  the  brother-in-law  and 
associate  in  business  of  the  defendant  and  one  of  those 
at  whose  instigation  the  charges  against  the  pkuntiS 
were  made,  so  that  it  seems  to  me  that  the  claim  that 
statements  made  in  his  presence  by  the  defendant  were 
made  publicly  in  such  a  manner  that  the  plaintiff  could 
be  injured  is  contrary  to  the  conception  of  what  con- 
stitutes a  third  person  in  the  eyes  of  the  law.  If  the  rule 
is  applicable  to  a  stenographer  who  is  in  the  employ  of 
the  defendant,  it  seems  to  me  it  should  apply  with  equal 
force  to  a  partner  or  business  associate  of  the  defendant, 
especially  when  that  person  was  the  one  who  primarily 
made  the  charges  upon  which  the  alleged  libel  was  founded. 
I  can  see,  therefore,  no  reason  for  granting  the  motion 
for  a  new  trial  and  the  motion  is  denied.  Plaintiff  naay, 
if  he  so  desires,  have  ten  days'  stay  and. thirty  days  to 
serve  a  case  on  appeal.    Settle  order  on  notice. 
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In  the  Matter  of  Supplementary  Proceedings  of  Funk 
&  Wagnalls  Company,  Judgm^it  Creditor,  v.  Albx- 
ANDEB  Nechamkin,  Judgment  Debtor. 

(City  Court  of  the  City  of  N.  Y.,  October  22,  1913) 

Sopplementafy  proceedfaigs;  second  order  for  eaamkiatioa;  terring 
additieaal  aJBd«vit;  discoatinuftiice  of  first  proceeding 

1.  In  a  second  examination  of  a  judgment  debtor  the  court 
may  permit  the  service  of  an  additional  aflS.davit,i  showing  that 
since  the  previous  examination  the  debtor  has  acquired  prop- 
erty not  exempt  from  execution,  as  the  omission  of  this  proof 
from  the  application  for  the  second  examination  was  not  a 
jurisdictional  defect. 

2.  It  is  not  necessary  that  the  first  examination  be  discontinued 
before  a  second  order  can  be  made  to  reach  after  acquired 
property.^ 

Motion  to  vacate  an  order  for  examination  of  a  judg- 
ment debtor  in  supplementary  proceedings. 
Denied^ 

David  J.  Gladstane,  attorney  for  the  judgment  creditor. 

William  RaMnowich,  attorney  for  the  judgment  debtor. 

O'DwYER,  C.  J. : 

The  additional  aflBdavit  submitted  in  support  of  the 
order  for  the  examination  of  the  judgment  debtor  states 
that  since  the  examination  of  the  debtor  in  May,  1911,  he 
has  acquired  property  not  exempt  by  law  from  execution^ 
and  the  kind  and  character  of  that  property  is  shown. 
The  omission  of  this  proof  in  the  moving  affidavit  did  not 


1  No  appeal  was  taken  from  the  decision  in  this  case. 
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affect  the  jurisdiction  of  the  judge  to  grant  the  order  for 
the  debtor's  examinatioUi  and  it  is  entirely  proper  at  this 
time  to  permit  the  creditor  to  supply  the  proof  entitling  it 
to  that  second  order  and  examination.  Marshall  v.  Linky 
13  Supp.  224.  It  is  not  necessary  that  the  Gxst  proceeding 
be  discontinued  in  order  to  maintain  a  second,  as  each 
relates  to  property  of  the  debtor  at  different  periods  of 
time.  The  first  proceeding  can  in  no  way  affect  property 
acquired  subsequent  thereto.  Motion  to  vacate  order 
deniedi  without  costs.  Examination  to  be  limited  to  prop- 
erty acquired  since  last  examination.  Judgment  debtor's 
default  noted,  to  be  opened  if  he  appears  at  Special  Term 
Part  II,  on  October  27,  1913,  at  10  a.  m.,  and  submits, 
to  examination. 


Marx  Ottinqer  et  al.,  Appellants,  v.  John  R.  Bennett, 
Respondent,  Impleaded  with  Others  ^ 

(203  N.  Y.  554;  rev'g  on  dissenting  opinion  of  Mabtin,  J.,  below,  144 

App.  Div.  525;  129  Supp.  819) 

Corporations;  action  against  directors  by  purchaser  of  stock  in 
the  open  market  upon  the  strength  of  the  declaration  of  a  divi- 
dend, which,  it  is  alleged,  was  declared  from  the  capitid  and  not 
from  surplus  profits  * 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Com-t  in  the  First  Judicial  De- 

^  For  Complaint  from  this  case,  see  post,  page  434. 

'  In  the  opinion  of  the  court  below  and  in  the  dissenting  opinion  of 
Mr.  Justice  Mabtin,  which  the  Court  of  Appeals  adopts,  there  is  con- 
aderable  discussion  as  to  the  effect  of  a  statement  in  a  prospectus  that 
a  corporation  had  paid  dividends.  Mr.  Justice  Mabtin  contended 
that  such  a  statement  carried  with  it  a  representation  that  such  divi- 
dends had  been  earned  and  that  they  were  paid  out  of  the  surplus 
profitB.  He  cited  one  New  York  case  (Keder  v.  Seaman,  47  Misc.  292; 
95  Supp.  920)  and  an  English  case  decided  in  1839.  {SUiinbach  v. 
FcmZey,  8  L.  J.  Ch.  142;  3  Jur.  262.)  See  OtUnger  v.  Bennett,  144  App. 
Div.  525,  dissenting  opinion  of  Miller,  J.,  at  page  534.    Since  Mr. 
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partment^  entered  May  19,  1911,  which  reversed  an  inter- 
locutory judgment  of  Special  Term  sustaining  a  demurrer 
to  a  partial  defense  contained  in  the  amended  answer  of 
the  defendant  Bennett  and  overruled  such  demurrer. 

The  following  questions  were  certified: 

"First:  Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action? 

"Second:  Is  the  partial  defense  contained  in  the 
answer  of  the  defendant  John  R.  Bennett  insufficient 
in  law  upon  the  face  thereof? " 

Nathan  Ottinger  for  appellants. 

Thomas  D.  Adams  for  respond^it. 

Order  of  Appellate  Division  reversed  and  interlocutory 
judgment  affirmed,  with  costs  in  both  courts,  on  dissenting 
opinion  of  Miller,  J.,  below,  and  both  questions  certified 
answered  in  the  affirmative. 

Concur:  Cullen,  Ch.  J.,  Haight,  Vann,  Werner, 
WHiLARD  Bartlett,  Hiscock  and  Chase,  JJ. 


Justice  Miller  wrote  that  opinion  the  poini  has  been  settled  by  the 
Court  of  Appeals  to  the  effect  that  a  declaration  that  dividends  have 
been  paid  imports  that  they  have  been  earned.  Doumey  v.  Finucane, 
2  Bradbury's  PL  A  Pr.  Rep.  377;  205  N.  Y.  261.  See  the  Complaint 
from  the  last-mentioned  case  in  2  Bradbury's  PL  &  Pr.  Rep.  389.  The 
case  of  Downey  v.  Finucane,  mipra,  was  also  an  action  for  fraud  in  the 
sale  of  stock. 

See  also  the  cases  of  Van  Slochem  v.  ViUard^  arde,  page  98;  Childs 
V.  White,  ante,  page  388,  and  Rives  v.  Bartlett,  post,  page  443. 
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Form  No.  41 

Comi^Aiiit;  Corpoimtioiis;  Action  Against  Directors  by  Purditser  of 
Stock  in  the  Open  Market  upon  the  StrengUi  of  tke  DecUnlfon 
of  a  Dividend,  which,  it  is  Alleged,  was  declared  froai  Ci^ild 
and  not  from  Surplus  Profits  ^ 

Supreme  CJourt,  New  York  County. 

Marx    Ottinger    and    Moses 

Ottinger, 

Plaintiffs, 
against 
John  R.  Bennett,  Oren  Den- 
nett,    David     W.     Hunt, 

"James"       Manchester 

Haynes,     the    said     name 

James  being  fictitious,  real 

first  name  being  unknown 

to  plaintiffs,  "Robert"  W. 

Hopkins,    the    said    name 

Robert  being  fietitious,  real 

first  name  being  unknown  to 

plaintiffs,  Charles  W.  Morse, 

Harry  F.  Morse,  James  Mc- 

Cutcheon,  Wesley  M.  Oler, 

James  W.  Barney  and  Ash- 

bel  H.  Barney,  as  Executors 

of  the  Last  Will  and  Testar 

ment  of  Chajies  T.  Barney, 

deceased;    Ruel    W.    Poor, 

Edward  H.  Robb,  Thomas 

Sturgis,   John  D.    Schoon- 

maker  and  Joseph  W.  Scott, 

Defendants. 


Plaintiffs,  complaining  of  the  defendants,  respectfuDy 
allege  and  show  to  the  Court  as  follows: 

1  From  OtHnger  v.  BenneU,  203  N.  Y.  654;  rev'g  144  App.  Div.  525; 
129Supp.  819.    See  ante,  page  432. 
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1.  Upon  information  and  belief  that  at  all  the  times 
hereinafter  mentioned  American  Ice  Company  was  a 
corporation  organized  and  incorporated  under  the  laws 
of  the  State  of  New  Jersey. 

2.  Upon  information  and  belief  that  during  all  the 
times  hereinafter  mentioned  the  said  American  Ice  Com- 
pany was  engaged  in  the  business  of  dealing  in  and  man- 
ufacturing ice. 

3.  Upon  information  and  belief  that  at  all  the  times 
hereinafter  mentioned  the  capital  stock  of  the  said  Amer- 
ican Ice  Company  was  divided  into  shares  of  two  kinds, 
viz:  preferred  and  common  stock,  and  that  at  all  the 
times  hereinafter  mentioned  there  were  issued  and  out- 
standing about  229,219  shares  of  the  said  common  stock, 
of  the  par  value  of  $100  per  share. 

4.  Upon  information  and  belief  that  on  or  about 
January  1,  1902,  and  thereafter,  until  on  or  about  the 
28th  day  of  March,  1904,  the  laws  of  the  State  of  New 
Jersey,  apphcable  to  corporations  incorporated  in  that 
State  and  applicable  to  the  said  American  Ice  Company, 
provided  among  other  things,  as  follows: 

"No  corporation  shaU  make  dividends,  except  from 
the  surplus  or  net  profits  arising  from  its  business,  nor 
divide,  withdraw,  or  in  any  way  pay  to  the  stockholders, 
or  any  of  them  any  part  of  its  capital  stock,  or  reduce 
its  capital  stock,  except  according  to  this  act,  and  in 
case  of  any  violation  of  the  provisions  of  this  section, 
directors  imder  whose  administration  the  same  may 
happen  shall  be  jointly  and  severally  liable,  at  any  time 
within  sk  years  after  paying  such  dividend,  to  the  cor- 
poration, and  to  its  creditors,  in  the  event  of  its  dissolu- 
tion or  insolvency,  to  the  full  amount  of  the  dividend 
made  or  capital  stock  so  divided,  withdrawn,  paid  out 
or  reduced  with  interest  on  the  same,  from  the  time  such 
liability  accrued;  provided,  that  any  director  who  may 
have  been  absent  when  the  same  was  done,  or  who  may 
have  dissented  from  the  act  or  resolution  by  which  the 
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same  was  done,  may  exonerate  himself  from  such  liability 
by  causing  his  dissent  to  be  entered  at  large  on  the  min- 
utes of  the  directors,  at  the  time  the  same  was  done,  or 
forthwith  after  he  shall  have  notice  of  the  same,  and  by 
causing  a  true  copy  of  said  dissent  to  be  published,  within 
two  weeks  after  the  same  shall  have  been  so  entered,  in  a 
newspaper  published  in  the  county  where  the  corporation 
had  its  principal  oflSce." 

5.  Upon  information  and  belief,  that  on  or  about 
January  23d,  1902,  the  directors  of  the  said  American 
Ice  Company,  at  a  meeting  of  the  Board  of  Directors  of 
the  said  company,  declared  a  dividend  of  one  per  cent 
(1%)>  or  $1  per  share,  upon  the  conunon  stock  of  the  said 
American  Ice  Company  payable  to  stockholders  of  record, 
at  the  close  of  business  on  February  1st,  1902. 

6.  Upon  information  and  belief,  that  on  or  about 
February  15,  1902,  the  dividend  declared  as  in  the  pre- 
ceding paragraph  5  of  this  complaint  set  forth,  was  paid 
by  said  American  Ice  Company  to  the  said  stockholders 
of  record. 

7.  Upon  mformation  and  belief,  that  said  dividend 
mentioned  in  paragraph  5  was  the  last  dividend  declared 
upon  the  common  stock  of  the  said  American  Ice  Com- 
pany. 

8.  Upon  information  and  belief,  that  the  said  dividend 
mentioned  in  said  paragraph  5  of  this  complaint  was  not 
made  or  declared  from  the  surplus  or  net  profits  arising 
from  the  business  of  said  American  Ice  Company. 

9.  Upon  information  and  belief,  that  the  said  dividend 
in  paragraph  5  of  this  complaint  mentioned  was  never 
earned  by  said  American  Ice  Company. 

10.  Upon  information  and  belief,  that  the  said  dividend 
mentioned  in  paragraph  5,  aforesaid,  was  declared  and 
paid  out  of  the  capital  of  the  said  American  Ice  Company. 

11.  Upon  information  and  belief,  that  at  all  times  in 
this  complaint  mentioned,  said  American  Ice  Company 
did  and  still  does  business  in  the  State  of  New  York, 
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having  duly  obtained  the  certificate  required  by  Sec- 
tion 15  of  the  General  Corporation  Law  of  the  State  of 
New  York,  in  or  about  April,  1899.    . 

12.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1, 1902,  and  March  1, 1902,  the  defend- 
ant John  R.  Bennett,  was  a  director  of  said  American  Ice 
Company. 

13.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant Oren  Dennett  was  a  director  of  said  American  Ice 
Company. 

14.  Upon  information  and  beUef,  that  at  all  the  times 
between  January  1, 1902,  and  March  1,  1902,  the  defend- 
ant David  W.  Hunt,  was  a  director  of  said  American  Ice 
Company. 

15.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant "James"  Manchester  Haynes  was  a  director  of  said 
American  Ice  Company. 

16.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant "Robert"  W.  Hopkins  was  a  director  of  said  American 
Ice  Company. 

17.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant Charles  W.  Morse  was  a  director  of  said  American 
Ice  Company. 

18.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant Harry  F.  Morse,  was  a  director  of  said  American  Ice 
Company. 

19.  Upon  mformation  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant James  McCutcheon,  was  a  director  of  said  American 
Ice  Company. 

20.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
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ant  Wesley  M.  Oler,  was  a  director  of  said  American  loe 
Campany. 

21.  Upon  information  and  belief ,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant Ruel  W.  Poor,  was  a  director  of  said  American  loe 
Company. 

22.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  one  Charles 
T.  Barney,  was  a  director  of  said  American  Ice  Company. 

23.  Upon  information  and  belief,  that  at  all  ihe  times 
between  January  1,  1902,  and  March  1,  1902,  the  defaid- 
ant  Edward  H.  Robb  was  a  director  of  said  American  Ice 
Company. 

24.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant Thomas  Sturgis  was  a  director  of  said  American  Joe 
Company. 

25.  Upon  information  and  belief,  that  at  all  the  times 
between  January  1,  1902,  and  March  1,  1902,  the  defend- 
ant John  D.  Schoonmaker  was  a  director  of  said  American 
Ice  Company. 

26.  Upon  information  and  belief,  that  the  declaration 
of  the  dividend  mentioned  in  paragraph  5  of  this  complaint 
was  a  representation  to  the  effect  that  such  dividend  had 
been  earned  and  declared  from  the  surplus  or  net  profits 
arising  from  the  business  of  the  American  Ice  Com- 
pany. 

27.  Upon  information  and  belief,  that  each  of  the  direc- 
tors aforesaid,  mentioned  in  paragraphs  12  to  25,  bodi 
inclusive,  of  this  complaint,  intended  that  the  said  declara- 
tion of  the  said  dividend  mentioned  in  paragraph  5  of  this 
oomplaint  should  be,  and  should  be  regarded  by  the  general 
public  as,  a  representation  that  the  said  dividend  had  been 
earned  and  declared  from  the  surplus  or  net  profits  arising 
from  the  business  of  the  said  American  Ice  Company. 

28.  Upon  information  and  belief,  that  said  John  R. 
Bennett  well  knew  at  the  time  that  the  said  dividend  men- 
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tioned  in  paragraph  5  of  this  complaint  was  declared  that 
tha  same  had  not  be^i  earned  and  was  not  declared  from 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  Ammcan  Ice  Company. 

29.  Upon  information  and  belief;  that  said  Oren  Den- 
nett w^  knew,  at  the  time  that  the  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  same  had  not  been  earned  and  was  not  declared  from 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company. 

30.  Upon  information  and  belief,  that  said  David  W. 
Hunt  well  knew,  at  the  time  that  the  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  saosfee  had  not  been  earned  and  was  not  declared  from 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company. 

31.  Upon  information  and  belief,  that  said  ''James'' 
Manchester  Haynes  well  knew,  at  the  time  that  the  said 
dividend  mentioned  in  paragraph  5  of  this  complaint  was 
deekoBd,  that  the  same  had  not  been  earned  and  was  not 
declared  from  the  surplus  or  net  profits  arisii^  from  the 
business  of  the  said  American  Ice  Company. 

32.  Upon  information  and  belief,  that  said  ''Robert" 
W.  Hopkins  well  knew,  at  the  time  that  the  said  dividend 
mentioned  in  paragraph  5  of  this  complaint  was  declared, 
that  the  same  had  not  been  earned  and  was  not  declared 
from  the  surplus  or  net  profits  arising  from  the  business 
at  the  said  American  Ice  Company. 

38.  Upon  information  and  belief,  that  said  Charles  W. 
Morse  well  knew,  at  the  time  that  the  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  same  had  not  been  earned  and  was  not  declared,  from 
the  siu^plus  or  net  profits  arising  from  the  business  of  the 
aaid  American  Ice  Company. 

34.  Upon  information  and  belief,  that  said  Harry  F. 
Morse  wdll  knew,  at  the  time  that  the  said  dividend  men- 
ticmed  in  paragraph  5  of  this  complaint  was  declared. 
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that  the  same  had  not  been  earned  and  was  not  declared 
from  the  surplus  or  net  profits  arising  from  the  business 
of  the  said  American  Ice  Company. 

35.  Upon  information  and  belief,  that  said  James 
McCutcheon  well  knew,  at  the  time  that  the  said  dividend 
mentioned  in  paragraph  5  of  this  complaint  was  declared, 
that  the  same  had  not  been  earned  and  was  not  declared 
from  the  surplus  or  net  profits  arising  from  the  busmess 
of  the  said  American  Ice  Company. 

36.  Upon  information  and  belief,  that  said  Wesley  M. 
Oler  well  knew,  at  the  time  that  the  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  same  had  not  been  earned  and  was  not  declared  from 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company. 

37.  Upon  information  and  belief,  that  said  Charles  T. 
Barney  well  knew,  at  the  time  that  the  said  dividend 
mentioned  in  paragraph  5  of  this  complamt  was  declaied, 
that  the  same  had  not  been  earned  and  was  not  declared 
from  the  surplus  or  net  profits  arising  from  the  business  of 
the  said  American  Ice  Company. 

38.  Upon  information  and  belief,  that  said  Ruel  W. 
Poor  well  knew,  at  the  time  that  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  same  had  not  been  earned  and  was  not  declared  from 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company.  j 

39.  Upon  information  and  belief,  that  said  Edward  H.  | 
Robb  well  knew,  at  the  time  that  the  said  dividend  men-  | 
tioned  in  paragraph  5  of  this  complaint  was  declared,  that  | 
the  same  had  not  been  earned  and  was  not  declared  from  j 
the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company. 

40.  Upon  information  and  belief,  that  said  Thomas 
Sturgis  well  knew,  at  the  time  that  the  said  dividend  men- 
tioned in  paragraph  5  of  this  complaint  was  declared,  that 
the  same  had  not  been  earned  and  was  not  declared  from 
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the  surplus  or  net  profits  arising  from  the  business  of  the 
said  American  Ice  Company. 

41.  Upon  information  and  belief,  that  said  John  D. 
Schoonmaker  well  knew,  at  the  time  the  said  dividend 
mentioned  in  paragraph  5  of  this  complaint  was  declared, 
that  the  same  had  not  been  earned  and  was  not  declared 
from  the  surplus  or  net  profits  arising  from  the  business 
of  the  said  American  Ice  Company. 

42.  Upon  information  and  belief,  that  after  the  dec- 
laration of  the  said  dividend  the  said  directors  caused  the 
fact  of  the  declaration  of  the  same  to  be  published  in  the 
newspapers  and  to  be  disseminated  among  the  public. 

43.  Upon  information  and  belief,  that  none  of  the 
directors  aforesaid  ever  caused  his  dissent  to  be  entered  at 
large  or  otherwise  on  the  minutes  of  the  directors  of  the 
said  American  Ice  Company,  or  caused  a  copy  of  any 
dissent  therefrom  to  be  published  at  any  time  in  any  news- 
paper in  the  County  of  the  State  of  New  Jersey  where  the 
American  Ice  Company  had  its  principal  office,  at  any 
time  mentioned  in  this  paragraph,  or  in  any  other  news- 
paper. 

44.  That  the  plaintiffs  on  or  about  February  13,  1902, 
purchased  100  shares  of  the  said  common  stock  of  the 
said  American  Ice  Company  at  the  price  of  $27)^  per 
share,  and  on  or  about  March  5,  1902,  purchased  an 
additional  200  shares  of  the  said  common  stock  of  the  said 
American  Ice  Company  at  the  price  of  $28  per  share,  and 
on  or  about  April  28,  1900,  purchased  an  additional  100 
shares  of  the  said  common  stock,  at  the  price  of  $17^  per 
share,  and  on  or  about  August  25,  1902,  purchased  an 
additional  200  shares  of  the  said  common  stock  at  the 
price  of  $12J^  per  share,  making  a  total  paid  by  the 
plaintiffs  for  their  said  shares  of  stock,  amounting,  with 
broker's  commissions,  to  $12,675. 

45.  Upon  information  and  belief,  that  at  the  time  of  the 
declaration  of  the  said  dividend,  each  of  the  said  directors 
well  knew  that  the  aforesaid  representations  were  wholly 
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false,  and  that  said  representations  were  made  with  intent 
on  the  part  of  each  of  said  directors,  to  deceive  the  public, 
and  to  induce  members  of  the  public  to  purchase  shares 
of  the  said  common  stock  of  the  said  American  Ice  Com- 
pany,  and  that  said  directors  conspired  together  for  that 
purpose,  and  that  the  plaintiffs,  -relying  upon  said  rep- 
resentations and  believing  them  to  be  true  at  the  time  of 
each  of  the  purchases  mentioned  in  paragraph  44  of  this 
complaint,  made  their  said  several  purchases  of  stock 
mentioned  in  paragraph  44  of  this  complaint. 

46.  Upon  information  and  belief,  that  if  the  dividend 
mentioned  in  paragraph  5  of  this  complaint  had  been 
declared  out  of  the  earnings  or  surplus  or  net  profits  of 
the  said  American  Ice  Company,  each  share  of  the  said 
common  stock  of  the  said  American  Ice  Company  would 
have  been  of  the  reasonable  value  of  $50. 

47.  Upon  information  and  belief,  that  at  the  time  of  the 
declaration  of  the  said  dividend  mentioned  in  paragraph 
5  of  this  complaint,  each  share  of  the  common  stock  of  the 
said  American  Ice  Company  was  intrinsically  worthless, 
or  of  practically  no  value. 

48.  Upon  information  and  belief,  that  since  the  pur- 
chase of  said  stocks  by  plaintiffs,  the  market  price  of  the 
said  common  stock  of  said  American  Ice  Company  de- 
clined to  a  point  where  said  market  price,  as  well  as  said 
intrinsic  value  of  the  said  stock,  is  practically  nothing. 

49.  Upon  information  and  belief,  that  by  reason  of  the 
facts  aforesaid,  plaintiffs  have  been  damaged  in  the  sum 
of  $30,000. 

50.  Upon  information  and  belief,  that  on  or  about  the 
14th  day  of  November,  1907,  said  Charles  T.  Barney 
died,  leaving  a  last  will  and  testament,  i/^ch  was  duly 
probated  in  the  office  of  the  Surrogate  of  the  County  cf 
New  York,  and  thereafter  and  on  or  about  the  23d  day 
of  November,  1907,  the  defendants  James  W.  Barney 
and  Ashbel  H.  Barney,  as  executors  of  the  last  will  and 
testament  of  said  Charles  T.  Barney,  deoeased,  duly 
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qualified  as  such,  and  ever  since  have  acted  and  are  now 
acting  as  such. 

Wherefore;  plaintiffs  demand  judgment  against  the 
defendants  in  the  sum  of  $30,000,  together  with  interest 
upon  $5,000  thereof  from  February  13,  1902,  and  with 
interest  on  $10,000  thereof  from  March  5,  1902,  and  with 
interest  on  $5,000  thereof  from  April  28,  1902,  and  with 
interest  on  $10,000  thereof  from  August  25,  1902,  to- 
gether with  the  costs  and  disbursements  of  this  action. 

Nathan  Ottinger, 
Attorney  for  Plaintiffs, 
No.  60  WaU  Street, 
Borough  of  Manhattan, 
New  York  City. 
[VeriJUxUion.] 


GusTAVE  RrvES,  Respondent,  v.  John  R.  Bartlett  and 
Another,  Impleaded  with  Hermann  De  Selding,  and 
Others,  Appellants.^ 

(156  App.  Div.  552;  141  Supp.  561;  appeal  pending  to  Court  of 

Appeals) 

Corporations;  fraud;  false  statements  in  prospectus;  rescission  of 
subscription  to  stock;  liability  of  directors 

1.  Where  a  prospectus  containing  false  statements,  the  natural 
tendency  of  which  would  be  to  deceive  and  mislead  the  public, 
had  been  issued  with  the  knowledge  of  the  directors  of  a  cor- 
poration, such  directors  are  liable  to  persons  who  have  bought 
stock  on  the  strength  of  the  statements  contained  in  the 
prospectus,  and  in  such  cases  the  directors  cannot  wilfully 
shut  their  eyes  to  the  acts  of  other  officers  or  agents  of  the 
company  as  to  methods  used  to  procure  money  from  the 
public. 


*  For  Complaint  from  this  case,  see  post,  page  455. 
See  the  cases  of  Childs  v.  White,  ante,  page  388,  and  Ottinger  v. 
BermeU  ante,  page  432. 
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Appeal  by  the  defendants,  Hermann  De  Selding  and 
others,  from  a  judgment  of  the  Supreme  CJourt  in  favor  of 
the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  New  York  on  the  13th  day  of  September,  1912,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

William  G.  Peckham  {Eugene  Prayer  of  counsel)^  for  the 
appellants  De  Selding  and  Tubby. 

Kendall  &  Herzog  {Paul  M.  Herzog  of  counsel),  for  the 
appellant  Hill. 

Charles  S.  Aronatam  for  the  respondent. 

Inoraham,  p.  J. : 

The  defendant  the  Reade-Duane  Cold  Storage  Com- 
pany, a  corporation  organized  under  the  laws  of  this 
State,  issued  a  circular,  signed  by  its  president,  defendant 
Bartlett,  to  secure  the  investment  of  money  in  the  pre- 
ferred stock  of  the  company,  the  company  offering  to  give 
an  equal  amoimt  of  paid-up  common  stock  as  a  bonus. 
A  copy  of  that  circular  was  sent  to  the  plaintiff,  who  re- 
sided in  Paris,  and  was  by  profession  an  architect,  by  the 
president  of  the  corporation,  Bartlett.  By  a  letter  ac- 
companying this  circular  Bartlett  offered  to  the  plaintiff 
the  privilege  to  subscribe  S5,000  or  $10,000  or  more  for 
himself  and  friends  named  in  the  circular  and  personally 
guaranteed  the  plaintiff  against  any  loss  whatever.  Rely- 
ing upon  this  circular,  the  plaintiff  subscribed  for  $5,000 
of  the  preferred  stock  of  the  corporation,  and  on  Sep- 
tember 29,  1906,  transmitted  $5,000  to  Bartlett,  which 
he  used  for  the  purposes  of  the  corporation.  At  the  same 
time  the  plaintiff  procured  one  Lehman-Charley,  also 
residing  in  Paris,  to  subscribe  $20,000  for  the  preferred 
stock  of  this  company,  and  that  amoimt  was  also  tran^ 
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mitted  to  Bartlett  and  by  him  applied  to  the  use  of  the 
corporation. 

An  action  was  commenced  by  Lehman-Charley  against 
the  defendants  in  this  action  to  rescind  that  subscription 
of  $20,000  to  the  preferred  stock  of  the  corporation  and  to 
recover  the  amoimt  paid,  on  the  ground  that  the  circular 
contained  fraudulent  and  untrue  statements  upon  which 
the  plaintiff  relied  in  making  the  subscription  to  the  pre- 
ferred stock.  All  of  the  individual  defendants  in  this 
present  action  were  defendants  in  the  former  action  except 
the  defendant  Hill,  who  was  named  as  a  defendant,  but 
not  served  with  process.  That  action  resulted  in  a  judg- 
ment for  the  plaintiff,  the  subscription  was  rescinded  and 
judgment  for  the  amount  of  the  subscription  was  ren- 
dered against  all  the  defendants  before  the  court.  On 
appeal  to  this  court  that  judgment  was  affirmed  (135  App. 
Div.  674;  120  Supp.  501),  and  was  also  affirmed  in  the 
Court  of  Appeals.  (202  N.  Y.  524.)  The  facts  upon  which 
that  action  was  based  appear  in  the  opinion  written  in  that 
case  and  it  is  not  necessary  to  restate  them.  Generally 
speaking,  it  may  be  said  that  this  circular  was  false  and 
fraudulent;  that  it  contained  untrue  statements  of  mate- 
rial facts,  the  natural  tendency  o^  which  was  to  deceive 
and  mislead  the  public  and  induce  it  to  purchase  the  stock, 
and  that  defendants  Bartlett,  De  Selding  and  Tubby  were 
responsible  for  the  issuance  of  the  circular  and  re^sponsible 
to  the  plaintiff  for  the  atoount  paid  by  the  plaintiff,  relying 
on  the  circular,  for  the  preferred  stock  of  the  corporation. 
All  of  the  questions  presented  in  this  case  were  determined 
by  that  case,  except  the  question  as  to  whether  the  defend- 
ants De  Selding,  Tubby  and  Hill  were  responsible  for  the 
issuance  of  the  circular,  it  being  claimed  in  this  case  that 
the  evidence  is  substantially  different  as  to  the  connection 
of  these  individual  defendants  with  the  issuance  of  the 
circular  and  their  responsibility  for  its  fraudulent  char- 
acter. The  only  question,  therefore,  that  I  will  discuss 
is  the  connection  of  these  appellants  with  the  issuance  of 
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the  circular  and  the  use  of  it  to  procure  subscriptions  by 
the  public  generally  and  by  this  plaintiff  particularly  to 
the  stock  of  the  corporation. 

This  corporation  was  incorporated  June  8,  1906,  and 
on  June  11,  1906,  the  incorporators  met  for  the  purpose 
of  organizing  the  corporation.  By-laws  were  adopted  and 
a  resolution  was  also  adopted  offering  to  purchase  from 
John  R.  Bartlett,  not  one  of  the  incorporators,  all  of  his 
light,  title  and  interest  to  certain  property  in  the  city  of 
New  York  for  a  consideration  of  $1,575,000 — $75,000  in 
fully  paid,  non-assessable  preferred  stock  at  par,  $1,500,000 
in  fully  paid,  non-assessable  conunon  stock  at  par.  Bart- 
lett's  only  interest  in  this  property  was  a  contract  to  pur- 
chase it,  subject  to  mortgages,  on  which  $25,000  appears 
to  have  been  paid,  the  price  stated  in  the  contract  being 
$550,000.  The  defendant  De  Selding  was  one  of  the 
incorporators,  but  neither  of  the  other  defendants  were 
incorporators.  De  Selding  was  elected  treasurer.  A  con- 
tract was  then  made  between  the  corporation  and  Tubby, 
who  was  to  render  services  a^  an  architect.  On  the  same 
day  was  held  the  first  meeting  of  the  board  of  directors 
of  this  corporation,  at  which  the  purchase  of  Bartlett's 
interest  in  the  property  was  ratified  and  approved  and 
the  officers  of  the  corporation  authorized  to  issue  the  stock 
provided  therefor.  Peck,  one  of  the  incorporators,  who 
had  been  elected  president,  then  resigned  and  Bartlett 
was  elected  director  and  president  in  his  place.  One 
Gaines  then  resigned  as  director  and  Hill  was  elected  in 
his  place.  De  Selding  resigned  as  treasurer  and  Bartlett 
was  elected  in  his  place.  On  July  16,  1906,  another 
meeting  of  these  directors  was  held,  when  Taylor  resigned 
as  director  and  Tubby  was  elected  in  his  place.  On 
September  5,  1906,  another  meeting  of  the  directors  was 
held,  which  is  described  in  the  minutes  as  an  adjoiuned 
meetmg  of  August  31,  1906.  At  that  meeting  the  con- 
tract with  defendant  Tubby  was  approved  and  a  contract 
with  defendant  Hill,  who  was  described  as  a  cold  storage 
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«cpert,  was  accepted  and  aj^roved.  De  Selding  was  a 
real  estate  lm>ker  and  he  had  charge  of  the  property  which 
was  to  be  purchased^  and  acted  as  broker  in  the  purchase 
of  the  property.  The  organization  then  being  completed, 
Bartlett,  the  president,  having  all  the  shares  of  stock 
which  had  been  issued  to  him  in  exchange  for  the  transfer 
of  his  contract  to  purchase  the  property  for  $550,000,  of 
which  $25,000  had  been  paid — De  Selding,  the  agent  of 
the  property.  Tubby,  the  architect,  having  the  contract  for 
the  erection  of  the  buildings  on  the  property,  and  Hill, 
the  cold  storage  expert,  having  the  contract  for  the  pay- 
ment for  services  rendered,  being  directors — all  that  was 
needed  was  money  with  which  to  carry  into  effect  the  ob- 
ject fOT  which  the  corporation  had  been  formed.  Bartlett 
seems  to  have  been  the  directing  spirit  in  the  enterprise, 
assisted  as  he  was  by  these  defendants,  who  were  directors 
in  the  company  and  who  furnished  to  him  such  informa- 
tion and  technical  advice  and  assistance  as  was  necessary 
to  carry  the  scheme  into  effect.  The  scheme  was  to  erect 
upon  this  property,  which  had  been  purchased,  a  cold 
storage  warehouse  and,  as  is  usual  in  transactions  of  this 
character,  estimates  of  the  profits  that  were  to  be  secured 
to  the  corporation  by  the  transaction  of  cold  storage 
business  and  of  the  cost  of  the  buildings  to  be  erected 
prepared. 

In  May,  1906,  a  circular  was  prepared  containing  a 
statanent  of  the  purpose  of  the  corporation,  description 
of  the  prop^ty  to  be  procured  and  the  building  to  be 
erected,  an  estimate  of  the  cost  of  the  building  with  the 
incidental  expenses  to  start  the  corporation  in  operation, 
and  im  estimate  of  the  annual  revenues  to  be  received  from 
the  business  after  it  was  started.  As  I  understand  it, 
none  of  the  defendants  deny  their  share  in  the  jH'eparation 
of  this  May  circular.  The  information  contained  in  this 
circular  was  furnished  to  Bartlett  by  these  three  defend- 
ants, who  are  now  appellants,  and  it  was  stated  that  the 
net  cost  of  the  property  and  the  building  to  be  erected 
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upon  it  and  the  expense  of  organizing  the  corporation 
would  be  $1,850,000.  Of  this  amount  it. was  intended  to 
raise  $1,000,000  by  a  mortgage  and  $850,000  by  the  sale 
of  preferred  stock  at  par.  The  common  stock  was  to  be 
issued  and  a  part  distributed  to  subscribers  of  the  pre- 
ferred stock  as  a  bonus  and  the  remainder  issued  to  Bart- 
lett and  his  associates  in  payment  for  their  interest  in  the 
property  and  their  assistance  in  erecting  the  building  and 
organizing  and  developing  the  business^  The  estimated 
annual  revenue  from  all  sources  was  $324,835  from  whieh 
amount  was  to  be  deducted  interest  at  five  per  cent  on  the 
$1,000,000  mortgage  and  six  per  cent  on  $850,000  preferred 
stock,  leaving  a  balance  of  $223,835  applicable  for  divi- 
dends on  conmion  stock.  As  all  the  conconon  stock  bad 
been  issued  to  Bartlett  as  the  consideration  for  the  trans- 
fer to  the  company  of  his  contract  to  purchase  the  prop- 
erty, on  which  $25,000  had  been  paid,  and  which  amounted 
to  $1,500,000,  it  must  have  been  contemplated  that 
Bartlett  was  to  contribute  the  amount  of  common  stock 
which  was  to  be  distributed  as  a  bonus  to  subscribers  to 
the  preferred  stock. 

Attention  is  called  to  the  circular  to  show  the  knowledge 
that  these  defendants,  appellants,  had  as  to  the  object  of 
the  corporation  and  the  nature  of  the  statements  as  to 
expected  costs,  revenue,  etc.,  which  they  had  prepared 
and  had  authorized  to  be  used  to  induce  the  public  to 
subscribe  to  the  preferred  stock  of  this  corporation. 
There  was  evidently  a  defect  in  this  circular,  which  did 
not  render  it  attractive  to  investors.  Everything  had 
to  be  purchased  and  it  was  the  money  of  the  subscribers 
to  the  stock  which  was  to  provide  all  of  the  land  and  the 
building  and  the  equipment,  and  on  the  face  of  this  cir- 
cular it  was  evident  that  the  corporation  at  that  time  had 
nothing  as  a  basis  upon  which  it  could  appeal  to  any  in- 
vestor to  join  in  the  enterprise.  It  being  evident  that  this 
circular  did  not  result  in  the  production  of  the  desired 
subscriptions,  some  time  in  July,  1906,  Bartlett  set  to 
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work  to  revise  this  circular  and  to  make  it  more  attractive 
to  persons  with  money.  It  appears  that  during  the  month 
of  July,  1906,  Bartlett  and  the  others  interested  were 
engaged  in  the  work  of  preparing  a  new  circular.  That 
circular  appears  to  have  been  transmitted  to  plaintiff  and 
thestatementstherein  contained  induced  him  and  Lehman- 
Charley,  who  was  the  plaintiff  in  the  former  action,  to 
which  attention  has  been  called,  to  make  the  investments 
amounting  to  $25,000  in  the  preferred  stock  of  the  cor- 
poration, and  it  was  this  circular  of  August  1, 1906,  that  we 
held  in  the  Lehman-Charley  action  to  have  been  fraudu- 
lent. It  contained  the  same  statements  as  to  the  cost  of 
the  property,  the  estimated  income,  which  showed  a  large 
amount  of  surplus  applicable  to  the  payment  of  dividends 
on  the  common  stock.  It  contained  the  names  of  all  of 
these  defendants,  appellants,  as  directors,  and  the  names 
of  De  Selding  Brothers  as  the  agents  of  the  property,  one 
of  the  latter  being  the  defendant  De  Selding.  It  also 
announced  that  the  corporation  had  purchased  this  land 
and  contained  other  statements  in  relation  to  it  which 
were  false  and  fraudulent  and  upon  which  the  plaintiff's 
subscription  was  secured. 

In  the  trial  of  the  Lehman-Charley  action  the  connec- 
tion of  the  defendants  with  the  circular  of  August  1,  1906, 
was  proved  by  the  testimony  of  Bartlett  and  one  Thomp- 
son, who  was  the  secretary  of  the  corporation.  In  that 
trial,  although  the  defendants  Hill,  Tubby  and  De  Selding 
were  in  court,  they  did  not  deny  their  share  in  the  prep- 
aration of  the  circular  and  their  knowledge  of  it  before 
it  was  issued.  On  this  trial  substantially  the  same  evi- 
dence was  produced  by  the  plaintiff.  But  this  court  and 
the  Court  of  Appeals  having  decided  that  the  circular 
was  false  and  fraudulent,  and  that  its  issue  rendered  the 
defendants,  who  had  to  do  with  it,  liable  to  any  subscriber 
to  the  preferred  stock  who  had  subscribed  in  reliance  upon 
the  statements  contained  therein,  these  defendants,  appel- 
lants, became  witnesses.  They  denied  that  they  knew 
29 


.450  Rives  v.  Babtlett 

Opinion  o£  tke  Court 

anything  of  its  issue,  or  had  ever  authorized  its  issue. 
The  only  question  on  this  appeal  is  whether  there  was 
evidence  to  sustain  a  finding  that  they  did  know  of  this 
circular  and  the  purpose  for  which  it  was  issued  and  used 
prior  to  the  time  it  was  sent  to  the.  plaintifif. 

The  rule  as  to  the.  liability  of  directors  of  a  corporation 
for  false  and  fraudulent  statements  issued  on  behalf  of  the 
corporation  to  secure  subscriptions  to  its  stock  is  not  now 
in  doubt  in  this  State.  Directors  who  organize  a  corpora- 
tion of  this  character,  knowing  that  attempts  are  bebg 
made  to  induce  the  public  to  subscribe  to  the  corporationor 
to  purchase  its  securities,  have  imposed  upon  them  a  duty 
that  is  not  discharged  by  wilfully  shutting  their  eyes  to  the 
acts  of  other  officers  or  agents  of  the  company  as  to  meth- 
ods used  to  procure  money  from  the  pubUc.  They  cannot 
authorize  the  issue  of  circulars  and  other  appeals  to  the 
public  to  secure  the  benefit  of  subscriptions  to  be  made  to 
the  corporation,  of  which  they  are  officers  and  directors, 
and  not  be  responsible  for  false  and  fraudulent  statements 
by  which  investments  in  its  securities  are  secured.  In  this 
case  the  directors  knew  that  circulars  were  being  issued 
in  the  name  of  the  corporation  and  upon  their  apparent 
authority  to  secure  subscriptions  to  the  stock  of  the  cor- 
poration. Necessarily  the  standing  of  such  a  corporation 
depends  largely  upon  the  character  of  its  directors  and 
officers.  Whenever  a  corporation  issues  a  circular  of  this 
kind,  upon  the  faith  of  which  subscriptions  are  asked,  the 
public  receiving  such  circulars  are  entitled  to  presume  that 
the  circulars  are  issued  with  the  assent  of  the  officers  and 
directors  of  the  corporation,  and  that  they  contain  a  true 
statement  of  the  important  facts  with  relation  to  the 
financial  condition  of  the  corporation.  The  directors 
caimot  afterwards  receive  subscriptions  and  apply  the 
money  so  subscribed  for  the  benefit  of  the  corporation 
without,  to  some  extent  at  least,  adopting  the  statements 
contained  in  the  circular  and  other  representations  made 
by  the  responsible  officers  of  the  corporation  to  secure 
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Buch  subscriptions.  I  think  this  proposition  is  clearly 
recognized  by  Bartlett,  J.,  in  Downey  v.  Fimuxine,  205 
N.  Y.  251,^  where  he  says,  in  discussing  such  liability: 
"The  promoter  of  a  company,  whether  he  be  a  director 
or  not,  who  knowingly  issues  or  sanctions  the  circulation 
of  a  false  prospectus  containing  untrue  statements  of 
material  facts  naturally  tending  to  mislead  and  to  in- 
duce the  public  to  purchase  its  stock  or  other  securities 
is  unquestionably  responsible  to  those  who  are  injured 
thereby.  *  *  ♦  Where  there  are  a  number  of  such  pro- 
moters all  the  co-adventurers  are  liable  in  damages  for 
the  fraud  of  an  agent  employed  by  them  to  effect  the 
sale  of  the  corporate  securities  without  reference  to  their 
own  moral  guilt  or  innocence,"  and  he  cited  with  ap- 
proval Hamblower  v.  Crandall  (7  Mo.  App.  220;  aff'd, 
78  Mo.  581),  and  continued:  '''The  law  would  be  helpless 
if  its  obligations  could  be  avoided  by  this  convenient  ig- 
norance. Where  the  parties  sought  to  be  charged  might 
have  known  and  where  it  can  fairly  be  inferred  that  they 
with  the  wrongdoers  received  the  benefit  of  the  con- 
trivance, their  ignorance  cannot  avail  them.'" 

The  question,  the  only  question,  on  this  appeal  is 
whether  the  evidence  sustains  the  finding.  Bartlett,  the 
president  of  the  company  and  the  head  and  front  of  this 
enterprise,  was  examined  as  a  witness  on  behalf  of  the 
plaintiff.  He  testified  that  he  became  acquainted  with 
the  other  defendants,  who  are  appellants,  some  time  prior 
to  June  1, 1906;  that  the  defendant  De  Selding  was  acting 
as  the  agent  of  the  company  in  collecting  rents  and  re- 
ceived commission  for  so  doing;  that  the  defendant  Hill 
furnished  information  regarding  the  cold  storage  building 
and  the  income  to  be  expected  therefrom;  that  Tubby 
performed  the  services  of  an  architect  and  had  full  charge 
of  all  the  plans  of  the  building;  that  from  June  6, 1006,  to 
October  8, 1906,  he  saw  De  Selding,  Tubby  and  Hill  almost 


^  For  Complaint  from  this  case,  see  2  Bradbury's  PI.  &  Pr.  Rep.  389. 
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daily;  in  his  office  and  sometimes  in  their  offices,  frequently 
more  than  once  a  week,  and  some  of  the  time  they  were 
absent  from  the  city;  that  the  circular  of  August  1, 1906, 
was  drafted  prior  to  that  date  and  drawn  principally  in  the 
office  of  the  company  at  2  Wall  street;  that  he  worked  part 
of  the  time  with  De  Selding;  that  he  was  not  certain  about 
Hill,  because  he  was  absent;  that  he  worked  with  Tubby, 
De  Selding  and  his  lawyer;  that  there  were  a  half  dozen  or 
more  drafts  made;  that  the  drafts  of  the  proposed  circular 
were  read  over  at  meetings  of  the  board  of  directors  and 
suggestions  were  made  and  they  were  then  sent  to  the 
printer  for  a  proof;  that  all  the  directors  helped  more  or 
less  in  that  work;  that  they  all  saw  the  circulars;  that 
they  all  had  copies  of  them;  that  he  sent  copies  to  BHl  by 
mail;  that  this  was  all  prior  to  August  1,  1906,  when  the 
circular  was  finally  printed.  De  Selding  did  not  put  any 
money  into  the  corporation.  Tubby  received  some  money 
for  his  services  as  architect  and  Hill  received  some  money 
for  his  services  as  a  cold  storage  expert  and  that  money 
all  came  from  subscriptions  to  the  preferred  stock.  On 
cross-examination  Bartlett  was  quite  indefinite  as  to  his 
recollection  as  to  the  connection  of  these  defendants  with 
the  preparation  of  this  circular,  but  he  insisted  that  he  had 
submitted  this  circular  in  suit  to  these  defendants  some 
time  in  July,  1906.  He  admitted  that  he  was  informed 
that  De  Selding  was  out  of  the  city  in  July,  1906.  Again, 
on  redirect  examination,  he  said  the  original  prospectus 
— that  of  May,  1906 — ^was  afterwards  modified  by  further 
changes,  which  were  submitted  to  the  directors  of  the 
company,  De  Selding,  Tubby  and  Hill,  in  addition  to 
himself,  and  that  the  prospectus  was  in  all  things  approved 
by  the  directors.  Thompson,  who  was  afterward  secretary 
.of  the  company,  was  aLso  examined  as  a  witness.  He 
testified  that  in  all  $114,600  was  received  in  subscriptions 
for  the  stock  of  the  company;  that  of  this  amount  $100,000 
went  into  the  purchase  of  the  property;  that  Tubby  re- 
ceived approximately  $2,000;  that  Hill  received  about 
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$1,800.  Thompson  remembered  seeing  the  ch'cular  of 
August  1,  1906,  in  the  office  of  the  company;  that  every 
time  an  offer  was  made  for  the  sale  of  stock,  that  circular 
was  used,  and  the  date  of  the  circular  was  changed  to  con- 
form with  the  offer  made  for  the  sale  of  the  stock;  that  he 
sent  a  great  many  of  the  circulars  to  his  friends;  that  they 
distributed  the  circulars  as  widely  as  possible  to  secure 
subscriptions  to  stock;  that  De  Selding,  Tubby  and  Hill 
conferred  with  Bartlett;  that  after  the  circular  was  printed 
he  delivered  personally  at  the  office  of  Tubby  and  De 
Selding  these  circulars  and  also  mailed  some  to  Hill, 
immediately  upon  receipt.  On  cross-examination  Thomp- 
son said  that  he  was  not  prepared  to  swear  that  De 
Selding  was  in  New  York  in  the  month  of  July,  1906. 
There  was  also  other  evidence  of  the  attendance  of  these 
defendants  at  the  office  of  the  company  during  July  and 
August,  1906.  We  have  further  the  conceded  fact  that 
there  was  a  meeting  of  directors  of  this  corporation  on 
June  11, 1906,  at  which  De  Selding  was  present,  and  when 
the  company  was  organized;  and  on  July  16,  1906,  at 
whieh  Bartlett,  Hill  and  Tubby  were  present;  and  on 
September  5,  1906,  at  which  Bartlett,  Tubby,  Hill  and 
De  Selding  were  present;  and  on  September  14,  1906,  this 
circular  was  sent  to  the  plaintiff  and  resulted  in  obtaining 
from  him  the  subscription,  to  recover  which  this  action 
is  brought.  We  also  have  .the  evidence,  which  does  not 
seem  to  be  disputed,  that  during  the  period  from  August  1, 
1906,  to  September  14,  1906,  these  circulars  were  in  com- 
mon use,  were  distributed  widely  to  anyone  from  whom 
it  was  thought  subscriptions  could  be  obtained ;  that  a  copy 
of  the  circular  was  sent  to  Paris  by  the  president  of  the 
company  to  obtain  subscriptions  in  the  preferred  stock 
of  the  company.  We  then  have  the  detailed  denials  of 
these  three  defendants,  appellants,  that  they  ever  knew 
of  this  circular,  ever  authorized  its  pubUcation  or  distri- 
bution, and  ever  had  anything  to  do  with  any  subscriptions 
based  upon  it. 
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The  court  has  found  that  these  defendants  did  issue 
these  circulars.  Whether  or  not,  in  any  one  month  during 
the  period  either  one  of  the  defendants  was  present  in 
New  York  or  was  present  in  the  offices  of  the  company 
when  these  circulars  were  being  distributed,  is  more  or 
less  immaterial.  The  question  is  whether  these  defend- 
ants did  authorize  the  issue  of  these  circulars,  whether 
with  their  authority  or  knowledge  they  were  prepared 
or  issued  to  secure  subscriptions  to  the  stock  of  the  com- 
pany from  the  plaintiff  by  the  defendants.  I  think  the 
evidence  amply  sustains  the  finding  that  the  defendants 
knew  of  the  issue  of  the  circular,  and  that  it  was  issued 
by  their  authority  and  consent,  and  that  they  were  liable 
for  any  injury  to  the  plaintiff  by  reason  of  the  false  state- 
ments therein  contained. 

These  defendants,  appellants,  lay  great  stress  on  the 
fact  that  the  tried  court  found,  at  the  request  of  the  de- 
fendants De  Selding  and  Tubby,  'Hhat  the  defendant 
De  Selding  was  out  of  town  during  the  time  said  second 
circular  was  being  prepared,  and  did  not  consult  with  Bart- 
lett about  the  fresh  details  of  the  circular  complained  of," 
and ''  that  these  defendants  De  Selding  and  Tubby  did  not 
assist  Bartlett  in  the  preparation,  and  did  not  join  with 
him  in  the  issuing  of  the  circular  complained  of."  But  I  do 
not  think  that  these  findings  are  in  any  way  inconsistent 
with  the  finding  that  defendants  issued  these  circulars  or 
with  the  further  finding  that  they  issued  these  circulars 
' '  with  the  intent  that  it  should  be  distributed  among  the 
investing  public  for  the  purpose  of  inviting  subscriptions 
and  raising  money."  Therefore,  I  think,  upon  this  direct 
finding  of  fact,  the  fact  that  these  defendants  did  issue  or 
authorize  the  issue  of  this  circular  was  sustained  by  the 
evidence.  Thus,  having  arrived  at  the  conclusion  that  the 
defendants  were  responsible  for  the  issue  of  the  circular,  it 
follows  that  the  judgment  should  be  affirmed,  the  other 
questions  having  been  disposed  of  on  the  former  appeal 
in  the  action  by  Lehman-Charley. 
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The  judgment  is  aflSrmed,  with  costs. 

McLaughlin  and  Dowlino,  J  J.,  concurred;  Lauohlin 
and  HoTCHKiss,  JJ.,  dissented. 

HoTCHKiss,  J.  (dissenting) : 

It  is  evident  from  the  findings  and  other  portions  of 
the  record  that  the  appellants  were  held  liable  as  co- 
adventurers  on  the  authority  of  Downey  v.  Finucane.  I  do 
not  think  the  facts  bring  this  case  within  the  rule  there  ap- 
plied. If  appellants  are  liable  at  all,  I  think  it  must  be  be- 
cause they  actually  participated  in  or  had  knowledge^  ac- 
tual or  implied,  of  the  use  of  the  circular  of  August  for  the* 
purpose  of  securing  stock  subscriptions.  I  construe  the* 
findings  of  fact  made  at  the  request  of  the  several  appel- 
lants to  the  contrary. 

The  judgment  should  be  reversed. 

Laughlin,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Gustave  Rives, 

Plaintiff, 
against 
John  R.  Bartlett,  Herman  De 
Selding,  Walter  L.  Hill, 
William  B.  Tubby  and  the 
Reade-Duane  Cold  Storage 
Company, 

Defendants. 


J 


The  plaintiff  complains  of  the  defendants  and  alleges : 


1  From  Rives  v.  BartleUy  156  App.  Div.  552;  141  Supp.  561.   See  anU, 
page  443. 
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I.  The  defendant  the  Reade-Duane  Cold  Storage  C!om- 
pany  is  a  domestic  corporation. 

II.  On  or  about  September  14th,  1906,  the  individual 
defendants  being  then  the  directors  of  the  defendant  the 
Reade-Duane  Cold  Storage  Company,  prepared  for  general 
circulation,  and  with  the  intent  that  it  should  be  distrib- 
uted among  the  public,  a  certain  prospectus  or  circular 
purporting  to  be  issued  by  them  and  containing  the  fol- 
lowing representation  as  to  said  Company: 

"The  Company  has  purchased  the  block  of  land 
bounded  by  West,  Duane,  Washington  and  Reade  Streets, 
in  the  Borough  of  Manhattan,  New  York  City,  270  x  70 
feet,  containing  about  18,900  square  feet.  The  title  to  the 
property  is  insured  by  the  Title  Guarantee  &  Trust  Com- 
pany of  New  York.  *  *  *  Net  cost  of  land  $550,000." 
The  circular  further  represented  that  upon  this  land  there 
was  to  be  erected  a  certain  building,  therein  described, 
for  cold  storage  purposes,  the  cost  of  which  was  estimated 
to  be,  together  with  incidental  expenses,  $1,300,000.  And 
it  was  further  represented  that  the  plan  of  meeting  the 
amount  that  the  land  had  cost  and  the  amount  that  the 
building  would  cost,  i.  e.,  $1,850,000,  was  a  mortgage  on 
the  property  of  $1,000,000,  and  sales  at  par  of  the  pre- 
ferred stock  of  the  Company  amounting  to  $850,000. 
The  prospectus  further  stated  that  there  was  offered  for 
sale  "a  limited  amount  of  the  preferred  stock  of  this 
Company"  at  par,  together  with  a  bonus  of  common 
stock.  The  total  authorized  capital  of  the  Company  was 
stated  as  $2,500,000,  of  which  $1,000,000  was  preferred 
and  $1,500,000  was  conmion.  Several  of  these  circulars 
were  sent  by  the  defendant  Bartlett  to  the  plaintiff  in 
Paris,  France,  enclosed  in  a  letter  from  Bartlett  represent- 
ing that  he  had  been  "organizing  the  Reade-Duane  Cold 
Storage  Company;''  that  he  enclosed  copies  of  a  circular 
describing  ''the  business,  its  location  and  earning  power, 
which  you  will  notice  is  exceptionally  large;"  and  that  he 
offered  plaintiff  ''the  privilege  to  subscribe  $5,000  or 
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$10^000  or  more  for  yourself  and  friends,  under  the  condi- 
tions named  in  the  circular  letter."  He  asked  for  a  reply 
by  cable  and  that  the  cash  be  transferred  by  cable  "in 
order  to  secure  the  large  bonus  offered."  He  further  rep- 
resented that  "the  Company  is  legally  and  well  organized 
and  everything  connected  with  the  business  as  stated  is 
true,  and  the  figures  given  are  safe  and  conservative." 

III.  The  plaintiff  at  the  time  was  entirely  ignorant 
of  the  true  condition  of  the  defendant  Company.  He  be- 
lieved the  statements  contained  in  said  circular  and  said 
letter,  hereinbefore  set  forth,  and  relied  thereon.  He  was 
thereby  induced  to,  and  did,  on  or  about  October  1,  1906, 
transfer  by  cable  and  pay  to  said  Bartlett  $5,000  by  way 
of  acceptance  of  the  offer  of  preferred  stock  of  the  Com- 
pany at  par,  with  an  equal  amount  of  common  stock  as  a 
bonus.  Shortly  thereafter  plaintiff  received  what  pur- 
ported to  be  certificates  of  stock  in  the  defendant  Com- 
pany amounting  to  $5,000,  par  value,  of  preferred  stock, 
and  $5,000,  par  value  of  conmion  stock,  both  represented 
on  their  face  to  be  full  paid  and  non-assessable. 

IV.  The  statements  contained  in  said  prospectus  and 
in  said  letter  were  false  and  were  known  to  the  defendants 
to  be  false  when  they  were  made,  and  were  made  by  the 
defendants  with  intent  to  deceive  and  to  defraud  whom- 
soever might  obtain  a  copy  of  said  circular,  or  might  see 
any  such  letter  as  Bartlett  sent,  by  inducing  such  person 
or  persons  to  purchase  stock  in  the  defendant  Company. 
The  Company  at  the  time  had  not  purchased  any  land 
at  all  and  had  not  paid  out  any  $550,000  or  any  other  sum 
for  the  same,  and  the  title  to  its  property  had  not  been 
insured  by  the  Title  Guarantee  &  Trust  Company  of  New 
York,  or  any  other  company  or  person.  There  has  not 
been  a  sale  of  $850,000  of  preferred  stock,  or  so  much  as 
$100,000  of  stock.  What  happened  was  that  after  the 
defendants  received  plaintiff's  $5,000  they  purchased  in 
the  name  of  the  defendant  Company  an  equity  of  redemp- 
tion in  a  block  of  land  situated  as  stated  in  the  circular, 
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but  subject  to  mortgages  for  $454,000.  The  purchase 
was  made  from  one  Edward  Roche,  and  the  amount  of 
the  mortgages  subject  to  which  the  purchase  was  made, 
was  larger  than  the  price  paid  for  said  property  by  said 
Roche.  Plaintiff  is  ignorant  as  to  what  cash  was  paid  for 
said  equity  of  redemption.  It  certainly  did  not  exceed 
$105,000.  Said  equity  of  redemption  is  the  only  asset  of 
said  Company,  and  the  only  asset  that  the  Company  has 
ever  had.  It  has  no  practical  value  at  all,  as  the  interest 
on  the  mortgages  exceeds  the  income  derivable  from  the 
property,  and  the  defendant  Company  itself,  having  no 
other  assets  is  not  proceeding,  and  never  has  proceeded, 
with  the  project  outlined  in  the  prospectus. 

V.  The  plaintiff  has  tendered  the  aforementioned 
certificates  of  stock  to  the  defendants  prior  to  the  com- 
mencement of  this  suit,  and  herewith  offers  to  return  the 
same,  which  tender  will  be  renewed  at  the  trial  of  this  case. 
Said  stock  is  worthless. 

VI.  The  plaintiff  was  deceived  by  the  misrepresentations 
aforesaid  and  has  been  injured  and  damaged,  by  reason  of 
the  foregoing  facts,  in  the  sum  of  the  $5,000  paid  out  by 
him  on  or  about  October  1,  1906,  together  with  interest 
on  said  sum.  Said  $5,000  has,  as  plaintiff  is  informed  and 
believes,  gone  into  the  equity  of  redemption  aforesaid. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
Company  take  back  the  certificates  of  stock  aforemen- 
tioned and  that  there  be  returned  to  the  plaintiff  by  the 
defendants,  and  that  plaintiff  recover  of  each  and  all  of  the 
defendants,  the  sum  of  $5,000  with  interest  from  0(5tober  1, 
1906,  and  that  the  plaintiff  have  a  lien  upon  the  equity 
of  redemption  aforesaid  to  the  amount  of  the  money  paid 
over  by  the  plaintiff,  with  interest;  and  that  the  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  together 
with  the  costs  of  this  action. 

Robert  L.  Cutting,  Attorney  for  Plaintiff, 
No.  5  Nassau  Street,  Borough  of  Manhattan, 

[Verification.]  New  York  City. 
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GEB'TRtrDE  L.  MooRE,  Respondent,  v.  Henry  G.  Moore, 

Appellant 

(208  N.  Y.  97;  aflf'g  143  App.  Div.  428;  128  Supp.  259) 

Foreign  judgment;  alimony;  action  to  collect  amount  granted  by 
foreign  divorce  decree;  construction  of  Code  Civ.  Pro.,  §  1772; 
receiver;  when  appointed^ 

1.  An  action  under  Code  Civ.  Pro.,  §  1772,  as  amended  in  1904, 
may  be  maintained  on  a  judgment  recovered  in  another 
State  in  which  alimony  was  awarded  to  the  plaintiff,  where  it 
appears  that  the  defendant  has  avoided  the  payment  of  ali- 
mony by  remaining  without  the  State  where  the  judgment 
was  rendered,  and  in  such  an  action  it  is  within  the  power  of 
the  court  to  require  the  defendant  to  execute  a  bond,  in  de- 
fault of  which  a  receiver  shall  be  appointed  of  a  spendthrift 
trust,  created  in  favor  of  defendant. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department,  en- 
tered March  21,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Nathaniel  Cohen  for  appellant. 

Benno  Loewy  for  respondent. 

HiscocK,  J. : 

In  1902,  in  the  Court  of  Common  Pleas  in  the  county  of 
Philadelphia,  State  of  Pennsylvania,  respondent  recovered 
a  judgment  of  separation  from  the  appellant,  her  husband. 


*  For  Complaint  from  this  case,  see  post,  page  464.    For  Decree  from 
which  the  appeal  was  taken  in  this  case,  see  post,  page  467. 
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on  the  ground  of  adultery,  which  also  awarded  to  her 
alimony  at  the  rate  of  $333.33  per  month. 

Both  parties  at  the  time  of  the  commencement  of  said 
action  were  residents  of  the  State  of  Pennsylvania,  and 
the  appellant  was  the  beneficiary  under  a  spendthrift 
trust  created  under  the  laws  of  that  State,  where  also  the 
trustee  was  located,  and  which  appears  to  have  produced 
about  the  sum  of  $2,400  per  month.  The  appellant  evaded 
compliance  with  said  decree  and  moved  to  the  State  of 
New  York. 

At  the  time  said  decree  was  rendered  section  1772  of 
the  Code  of  Civil  Procedure  provided:  "Where  a  judg- 
ment rendered,  or  an  order  made,  as  prescribed  in  this 
article,  or  in  either  of  the  last  two  articles,  ♦  ♦  *  (Title  1, 
chapter  10,  relating  to  matrimonial  actions),  requires  a 
husband  to  provide  for  the  education  or  maintenance  of 
any  of  the  children  of  a  marriage,  or  for  the  support  of  his 
wife,  the  court  may,  in  its  discretion,  also  direct  him  to 
give  reasonable  security,  in  such  a  manner,  and  within 
such  a  time,  as  it  thinks  proper,  for  the  pajmient,  from 
time  to  time,  of  the  sums  of  money  required  for  that  pur- 
pose. If  he  fails  to  give  the  security,  or  to  make  any  pay- 
ment required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay 
any  sum  of  money  which  he  is  required  to  pay  by  an  order, 
made  as  prescribed  in  section  1769  of  this  act,  the  court 
may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may 
appoint  a  receiver  thereof.  The  rents  and  profits,  and 
other  property,  so  sequestered,  may  be,  from  time  to  time, 
applied,  under  the  direction  of  the  court,  to  the  payment 
of  any  of  the  sums  of  money  specified  in  this  section,  as 
justice  requires." 

In  Lynde  v.  Lynde,  162  N.  Y.  405;  affirmed,  181  U.  S. 
183,  it  was  held  that  this  provision  was  not  applicable  in 
aid  of  a  judgment  recovered  upon  a  foreign  decree  of  the 
nature  of  the  one  referred  to. 
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In  1904,  however,  said  section  was  amended  by  adding 
the  words  below  inclosed  in  brackets,  and  thus  making 
it  read  "Where  a  judgment  rendered,  or  an  order  made,  as 
prescribed  in  this  article,  or  in  either  of  the  last  two  arti- 
cles, [or  a  judgment  for  divorce  or  separation  rendered  in 
another  State,  upon  the  ground  of  adultery  upon  which 
an  action  has  been  brought  in  this  State,  and  judgment 
rendered  therein]  requires  a  husband  to  provide,"  etc. 

After  this  amendment  respondent  brought  this  action 
upon  her  Pennsylvania  decree  and  secured  judgment, 
amongst  other  things,  providing  in  substance  that  said 
decree  be  "made  the  judgment  and  order  of  this  court;" 
that  she  recover  as  accrued  alimony  under  the  Pennsyl- 
vania decree  and  interest  the  sum  of  $35,234.71 ;  that  the 
appellant  pay  to  her  the  sum  of  $333.33  for  alimony  each 
month  and  execute  a  bond  in  the  penalty  of  $60,000  con- 
ditioned that  he  would  each  month  on  receiving  any 
monthly  installment  or  payment  of  the  income  from  the 
trust  aforesaid  pay  to  respondent's  attorney  for  her  the 
sum  of  $1,400  to  be  applied,  first,  to  the  payment  of  said 
accruing  monthly  alimony  and  then  to  the  payment  of 
costs  and  disbursements  and  the  payment  of  said  accrued 
alimony  until  the  latter  was  fully  paid  and  thereafter  pay 
the  sum  fixed  for  cmrent  alimony;  that  in  case  appellant 
should  fail  to  make  any  of  the  payments  awarded  or  give 
said  bond,  respondent  should  be  entitled  to  fiu^ther  relief 
and  the  appointment  of  a  receiver.  Thereafter  the  appel- 
lant having  failed  to  comply  with  said  judgment  in  making 
payments  and  executing  said  bond,  an  order  was  made 
appointing  a  receiver  "for  the  uses  and  purposes"  spec- 
ified, and  which  were,  in  substance,  that  the  appellant 
on  receipt  of  the  income  of  the  trust  aforesaid  each  month 
should  pay  over  the  same  to  said  receiver,  indorsing  the 
check  for  such  payment,  if  in  that  form  made,  to  said 
receiver,  and  that  said  receiver  should  pay  to  the  appel- 
lant $1,000  and  apply  the  balance  to  payment  of  current 
and  accrued  alimony  substantially  as  hereinbefore  recited, 
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and  that  he  execute  a  bond  in  the  penalty  of  $60,000,  con- 
ditioned for  the  payments  and  deliveries  of  checks  ss 
stated.  It  is  stated  without  contradiction  that  the  appe- 
lant has  again  changed  his  residence  to  another  State,  and 
thus  far  has  avoided  compliance  with  any  of  the  provisions 
of  said  judgment. 

Many  objections  to  the  judgment  thus  rendered,  are 
urged  by  the  appellant.  These  as  a  whole  have  been  so 
fully  considered  and  satisfactorily  answered  in  the  opinion 
of  Mr.  Justice  Miller  at  the  Appellate  Division  that  it 
will  only  be  necessary  for  us  briefly  to  state  our  conclu- 
sions concerning  certain  aspects  of  the  decree. 

It  seems  to  us  that  the  judgment  is  clearly  within  the 
provisions  of  the  section  of  the  Code  which  has  been 
quoted,  construed  in  the  light  of,  or  if  necessary  si4>ple- 
mented  by,  the  general  equitable  powers  of  the  court. 
Wetmore  v.  Wetmorej  149  N.  Y.  520,  and  that  some  of 
the  features  which  are  criticised  either  add  no  substantial 
effect  to  the  judgment  or  else  secure  to  the  appelant 
favors  to  which  he  was  not  entitled. 

The  amendment  to  the  Code  relating  to  the  enforce- 
ment of  the  decree  being  remedial  was  retroactive  and 
applied  to  respondent's  Pennsylvania  decree,  although 
adopted  after  such  decree  was  rendered.  Laird  v.  Carton, 
196  N.  Y.  169. 

While  the  provision  that  the  Pennsylvania  decree  be 
^'n^e  the  judgment  of  this  court"  is  perhaps  inartificial, 
there  is  no  doubt  concerning  its  eflfect  and  meaning,  and 
it  was  entirely  proper  that  the  court  in  this  action  should 
adjudicate  the  amount  of  accrued  alimony  remaining 
impaid  and  due  under  the  Pennsylvania  decree. 

Under  the  literal  wording  of  the  Code  the  court  had 
power  in  this  action  to  require  the  appellant  to  pay  to 
respondent  from  time  to  time  and  in  such  installments  as 
it  should  deem  proper  the  sums  of  money  "required"  for 
the  support  of  his  wife  as  fixed  by  the  Pennsylvania 
decree  and  to  compel  him  to  give  a  bond  conditioned  {or 
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Buch  payment.  While  provision  for .  the  payment  of  a 
large  amount  of  accrued  alimony  miay  be  unusual,  there 
is  no  doubt  that  the  court  had  the  power  to  thus  decree. 
Forrest  v.  Forrest,  8  Bosworth,  640;  affirmed,  25  N.  Y. 
601. 

The  qualification  that  the  appellant  should  make  these 
payments  on  receiving  monthly  installments  of  income 
from  the  trust  created  for  his  benefit  limited  his  obligations 
and  was  a  benefit  to  him.   ' 

It  is  unnecessary  to  discuss  the  question  whether  a 
receiver  could  be  appointed  of  the  future  income  to  which 
appellant  might  become  entitled  under  the  trust.  That 
was  not  attempted.  The  receiver  was  appomted  simply 
''for  the  uses  and  purposes"  in  said  judgment  stated,  and 
which  were  that  the  appellant  should  pay  to  him  his  said 
monthly  installments  of  income,  indorsing  and  delivering 
the  checks  therefor  if  such  installments  were  thus  paid, 
and  that  the  moneys  thus  received  by  the  receiver  should 
be  applied  first  to  the  payment  of  what  the  court  had  a 
right  to  find  was  a  reasonable  amount  for  the  appellant's 
support  and  the  balance  substantially  as  already  provided 
in  the  other  provisions  of  the  judgment  and  that  an  under- 
taking  should  be  executed  conditioned  for  compliance  with 
these  provisions.  It  thus  appears  that  these  provisions 
for  a  receiver  added  nothing  of  substance  to  what  had 
already  been  provided  for.  The  receiver  simply  becaiiQe 
the  agent  through  whom  appellant  was  required  to  pay 
to  his  wife  the  amount  specified  from  moneys  or  checks 
which  had  been  received  by  him.  I  have  no  doubt  that 
the  court  could  thus  decree.  It  has  not  attempted  to 
interfere  with  the  trust  or  exercise  jurisdiction  over  the 
trustee  located  in  Pennsylvania.  It  has  simply  pro- 
nounced its  decree  against  the  appellant  over  whom  it 
secured  jurisdiction  by  personal  service  within  this  State, 
and  in  thus  doing  it  has  confined  itself  to  the  exercise  of 
powers  which  were  clearly  possessed  by  it. 

The  judgment  should  be  affirmed,  with  costs. 


464  Moore  v.  Moore 


Compbunt 


CuLLEN,  Ch.  J.,  Gray,  Werner,  Collin  and  Cudde- 
BACK,  J  J.,  concur;  Miller,  J.,  not  sitting. 
Judgment  affinned. 


Fonn  No.  48 

Complaint;  Foreign  Judgment;  Alimony;  Action  to  CoUect  Amomit 
Granted  by  Foreign  Decree;  Construction  of  Code  Civ.  Pro., 
§  1772;  Receiver;  when  Appointed  ^ 

Supreme  Court,  New  York  Cotmty. 

Gertrude  L.  Moore, 

Plaintiff, 
against 
Henry  G.  Moore, 

Defendant. 

The  plaintiff  above  named,  by  her  attome}^,  Graham 
&  L'Amoreaux,  for  complaint  herein,  alleges: 

1.  That  on  or  about  June  1,  1892,  the  plaintiff  duly 
commenced  an  action  in  the  Court  of  Common  Pleas, 
No.  Ill,  for  the  County  of  Philadelphia,  in  the  State  of 
Pennsylyania,  against  the  defendant,  to  recover  a  divorce 
from  the  bed  and  board  of  said  defendant,  which  said 
action  was  brought  upon  the  ground  of  adultery  com- 
mitted by  the  defendant. 

2.  That  said  Comi;  was  then  and  still  is  a  Court  cf 
General  Jurisdiction  duly  created  by  the  laws  of  the 
State  of  Pennsylvania. 

3.  Tliat  the  said  action  was  duly  and  regularly  begun  by 


*  From  Moore  v.  Moore,  208  N.  Y.  97;  aflf'g  143  App.  Div.  428;  128 
Supp.  259.    See  ante,  page  459.    For  Decree  in  this  caae,  see 
page  467. 
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the  issuance  of  process,  which  was  thereafter  duly  and 
regularly  served  upon  the  defendant  in  person. 

4.  That  such  proceedings  were  thereupon  duly  had 
in  the  said  action,  that  on  or  about  May  19,  1902,  the 
plaintiff  recovered  a  judgment  or  decree  therein,  which 
was  duly  given  by  such  Court,  whereby  said  Court  did 
order,  adjudge  and  decree,  that  this  plaintiff  be  divorced 
and  separated  from  bed  and  board  with  said  defendant, 
and  that  he  pay  to  her  as  alimony  the  sum  of  $333.33  per 
month  for  her  support,  which  said  judgment  or  decree 
still  remains  in  full  force  and  effect,  and  not  reversed, 
modified  or  otherwise  vacated. 

5.  That  there  is  now  due  and  owing  to  the  plaintiff  by 
the  defendant  the  smn  of  $333.33,  due  November  19, 1902, 
and  the  sum  of  $333.33,  due  on  the  19th  day  of  each  and 
every  month  after  the  said  November  19th,  1902,  up  to 
and  including  the  19th  day  of  March,  1907,  none  of  which 
has  been  paid. 

6.  That  defendant  has  departed  from  the  State  of 
Pennsylvania  and  now  is  and  for  a  long  time  past  has 
been  a  resident  in  and  of  the  City,  County  and  State 
of  New  York. 

7.  That  defendant  has  not  given  any  security  for  the 
payment  of  said  alimony  and  has  left  no  property  in  the 
State  of  Pennsylvania — out  of  which  the  said  judgment 
or  decree  might  or  could  be  satisfied. 

8.  On  information  and  belief,  that  defendant  receives 
and  for  a  long  time  past  has  received  a  monthly  income 
of  upwards  of  eleven  hundred  dollars  and  is  the  owner  of 
valuable  property  in  the  State  of  New  York. 

9.  That  plaintiff  is  and  will  be  unable  to  reach  any  of  the 
income  or  property  of  defendant,  and  will  be  remediless 
without  the  relief  prayed  for. 

Wherefore,  the  plaintiff  prays: 

First:  That  the  judgment  or  decree  of  the  Court  of 
Common  Pleas,  No.  Ill,  for  the  County  of  Philadelphia, 
State  of  Pennsylvania,  be  made  the  judgment  or  decree 
30 
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of  this  Court,  with  the  same  force,  effect  and  validity, 
and  be  enfoTcfed  agdirist  the  defendant  by  this  Court,  in 
ike  ssshk  manner  as  if  said  decree  wef  e  the  final  judgment 
6t  thifi  Court. 

Second:  That  deftodant  be  adjudged  to  pay  plaintiff 
the  alimony  in  arrears  and  future  alimony  in  the  sum  of 
Three  hundred  dnd  thirty-three  and  ®Aoo  dollars  ($333.33) 
a  month. 

TfitiRD:  That  defendant  bfe  required  to  give  security 
for  the  payment  of  said  future  alimony. 

Fourth:  That  defendant's  personal  property,  and  the 
rents  and  profits  of  his  real  property  be  sequestered  and  a 
receiver  thereof  af)pointed. 

Fifth:  That  defendant  be  enjoined  from  disposing  cf 
any  of  his  said  property,  real  or  personal,  unless  and  until 
he  pay  the  alimony  in  arrears  and  give  such  security  for 
the  pkjrment  of  future  alimony  as  the  Court  may  decree 
herein. 

Sixth:  That  plaintiff  have  such  other  and  further  re- 
lief SLa  to  the  Couri  may  seem  proper,  together  with  the 
costs  of  this  action. 

Graham  &  L'Amoreaux, 
Attorneys  for  Plaintiff, 

42  Broadway, 
New  York  City. 

[VerifUxttion.] 
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Form  No.  44 

Judgment;  Foreign  Judgment;  Alimony;  Action  to  Collect  Amount 
Granted  by  Foreign  Divorce  Decree;  Construction  of  Code  of 
Civ.  Pro.9  §  1772;  Receiver;  when  Appointed^ 

At  a  Special  Term,  Pctrt  VI 
of  the  Supreme  Court  of  thfe 
State  of  New  York,  held  m  aiid 
for  the  Comity  of  New  York, 
at  the  County  Court  House  in 
the  Borough  of  Manhattan,  in 
the  City  of  New  York,  on  this 
29  day  of  March,  1910. 
Present — ^Honorable  James  A.  O'Gorman,  Justice. 


Gertrude  L.  Moore, 

Plaintiff, 
against 
Henry  G.  Moore, 

Defendant. 


The  issues  raised  by  the  pleadings  having  duly  come  on 
to  be  tried  by  this  Court,  and  the  Court  having  duly  tried 
the  same  and  heard  Benno  Loewy,  of  counsel  for  plaintiff 
on  her  behalf,  and  Hon.  John  B.  Stanchfield,  of  counsel 
for  the  defendant,  on  his  behalf,  and  due  deliberation 
having  been  had  by  the  Cotu't,  and  the  Court's  findings 
of  fact  and  conclusions  of  law  having  been  duly  signed 
and  filed,  now  on  motion  of  Benno  Loewy,  attorney  for 
the  plaintiff,  be  it  and  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  plaintiff 
have  judgment  against  the  defendant,  upon  the  issues 
raised  by  the  pleadings  herein,  with  codts  to  be  taxed, 

1  Prom  Moore  v.  Moore,  208  N.  Y.  97;  afif'g  143  App.  Div.  428;  128 
Supp.  259.  See  arUe,  page  459.  For  complaint  in  this  case,  see  antef 
page  464. 
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and  an  extra  allowance  of  counsel  fees  of  Five  hundred 
dollars;  and  on  the  like  motion  it  is  hereby  further 

ORDERED;  Adjudged  and  Decreed,  that  the  judgment 
and  decree  of  the  Court  of  Common  Pleas,  Number  3, 
for  the  County  of  Philadelphia,  rendered  on  the  19th 
day  of  May,  1902,  in  favor  of  the  plaintiff  and  against 
the  defendant  herein  and  ordering,  adjudging  and  decree- 
ing that  Gertrude  L.  Moore,  the  libellant,  is  hereby 
divorced  from  the  bed  and  board  of  the  said  Henry  G. 
Moore,  respondent,  and  fixing  the  plaintiff's  alimony  at 
$333.33  per  month,  and  directing  said  respondent  Henry 
G.  Moore  to  pay  to  said  libellant  Gertrude  L.  Moore, 
the  sum  of  Three  hundred  and  thirty-three  dollars  and 
thirty-three  cents  per  month  alimony,  be  and  the  same 
is  hereby  made  the  judgment  and  decree  of  this  Court; 
and  upon  the  like  motion,  be  it  and  it  is  hereby  further 

Ordered,  Adjudged  and  Decreed,  that  the  plaintiff 
have  and  recover  as  back  alimony  due  her  from  Novem- 
ber 19th,  1902,  to  January  19,  1910,  the  day  of  the  trial  of 
this  cause,  being  eighty-seven  months,  the  sum  of  twenty- 
eight  thousand,  nine  hundred  and  ninety-nine  dollars  and 
seventy-one  cents,  as  principal,  together  with  the  sum  of 
six  thousand,  two  hundred  and  thirty-five  dollars,  legal 
interest  upon  the  several  monthly  installments  to  said 
date,  amounting  together,  on  said  nineteenth  day  of 
January,  1910,  to  the  sum  of  Thirty-five  thousand,  two 
hundred  and  thirty-four  dollars  and  seventy-one  cents, 
with  interest  thereon  from  said  19th  day  of  January,  1910. 

And  on  the  like  motion,  be  it  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  defendant 
pay  to  the  plaintiflF,  on  the  19th  day  in  each  month, 
alimony  at  and  after  the  rate  of  Three  hundred  and 
thirty-three  dollars  and  thirty-three  cents  ($333.33)  per 
month,  from  and  after  the  said  19th  day  of  January,  1910, 
with  interest  on  each  installment  as  the  same  accrues,  to 
the  date  of  payment. 

.Vnd  on  the  like  motion,  be  it  and  it  is  hereby  further 
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ORDERED;  Adjudged  and  Decreed,  that  the  defend- 
ant, within  ten  days  after  the  entry  of  this  judgment 
and  decree,  do  make,  execute,  acknowledge  and  file  in  the 
office  of  the  Clerk  of  this  Court,  a  bond,  to  the  plaintiff, 
in  the  penalty  of  Sixty  thousand  dollars,  with  at  least  two 
good  and  sufficient  sureties,  or  at  his  election,  by  a  Siu*ety 
Company  to  be  approved  by  this  Court,  conditioned  that 
he  will  comply  with  the  terms  of  this  order,  judgment  and 
decree,  m  manner  and  form  as  hereby  provided,  and  with 
any  and  all  further  orders,  judgments  and  decrees  that 
may  be  made  herein. 

It  is  Hereby  Further  Ordered,  Adjudged  and  De- 
creed that  immediately  on  receiving  any  monthly  in- 
stalment or  pajonent  of,  or  check  for,  any  income  from 
the  estate  of  his  father,  Andrew  M.  Moore,  late  of  the 
City  of  Philadelphia,  in  the  State  of  Pennsylvania,  de- 
ceased, or  from  the  executors  of,  or  trustees  imder  the 
last  will  and  testament  of  said  Andrew  M.  Moore,  de- 
ceased, he  immediately  pay  over  to  the  plaintiff,  at  the 
office  of  Benno  Loewy,  her  attorney,  in  the  City  of  New 
York,  during  her  natural  life,  the  sum  of  Fourteen  hun- 
dred dollars  per  month  to  be  applied  as  foUows:  Three 
himdred  and  thirty-three  dollars  and  thirty-three  cents 
($333.33)  as  the  monthly  instalment  of  alimony  hereby, 
and  by  the  judgment  of  the  Court  of  Common  Pleas,  No. 
3,  for  the  County  of  Philadelphia,  awarded  to  her  as 
current  alimony;  Eight  hundred  and  twenty-nine  ^7ioo 
dollars  ($829.55),  costs  and  disbiu'sements,  as  taxed  and 
hereby  awarded  to  the  plaintiff  herein,  and  the  balance 
toward  the  pajrment  of  the  smn  of  Thirty-five  thousand, 
two  hundred  and  thirty-four  dollars  and  seventy-one 
cents,  back  alimony,  with  interest  thereon  from  January 
19,  1910,  Three  hundred  and  thirty-three  dollars  and 
thirty-three  cents  ($333.33)  alimony  due  February  19, 
1910,  with  interest  from  said  day,  and  Three  hundred 
and  thirty-three  dollars  and  thirty-three  cents  ($333.33) 
alimony  due  JMarch  19,  1910,  with  interest  from  said  day. 
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l^ereby  found  due  and  owing  from  defendant  to  plaintiff 
^erein^  and  hereby  adjudged  and  awarded  to  her,  until 
said  several  sums  and  interest  are  fully  paid,  and  after 
s9Jd  costs,  disbursements  and  back  alimony  are  fully  paid, 
that  thereafter  the  defendant  pay  to  the  plaintiff  the  said 
sum  of  Three  hundred  and  thirty-three  dollars  and 
tiiirty-three  cents  ($333.33)  monthly,  immediately  upon 
receiv^ig  his  income  aforesaid,  during  the  natural  life  of 
the  pla^ltiff .  And  if  the  defendant  shall,  within  the  time 
hereby  limited,  fail  to  make  any  of  the  payments  hereby 
awarded,  or  give  the  bond  and  security  hereby,  by  him  or- 
dered and  adjudged  to  be  given,  that  then  and  upon  proof 
of  such  default,  the  plaintiff  shall  be  entitled  to  a  further 
order  at  the  foot  of  this  judgment,  and  as  a  part  thereof, 
appointing  John  J.  Delany,  Esq.,  of  the  City  of  New 
York,  receiver  herein,  directing  that  the  defendant  im- 
mediately on  receiving  any  instalment  of  or  payment  upon 
or  out  of  his  share  of  the  income  of  the  estate  of  his  father, 
Andrew  M.  Moore,  late  of  the  City  of  Philadelphia,  de- 
ceased, inunediately  pay  over  the  same  to  said  receiver, 
and  if  any  such  payment  is,  or  payments  are  made  to  him 
by  check,  that  he  immediately  deliver  said  check,  duly 
endorsed  by  him,  to  said  receiver;  that  said  receiver 
apply  all  such  payments  so  received  by  him,  as  fdlows: 

First:  That  he  pay  to  the  defendant  for  his  main- 
tenance and  support  the  sum  of  One  thousand  dollars 
monthly,  which  sum  is  hereby  duly  adjudged  to  be  suffi- 
cient and  proper  for  that  purpose,  the  defendant  having 
no  one  else  who  has  a  legal  claim  upon  him  for  his  support 
except  the  plaintiff  herein. 

Second  :  That  he  pay  to  the  plaintiff  the  sum  of  Three 
hundred  and  thirty-three  dollars  and  thirty-three  ($333.33) 
cents  per  month,  as  and  for  her  ciurent  alimony. 

Third:  That  he  apply  the  balance  to  the  payment 
of  the  costs,  disbursements  and  allowances  herein  as 
taxed  at  the  sum  of  Eight  hundred  and  twenty-nine 
dollars  (829)  and  fifty-five  (55)  cents,  which  are  hereby 
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awarded  the  plaintiff  and  then  that  he  apply  the  balance 
towards  the  payment  of  the  back  alimony  hereby  adjudged 
to  be  due  and  to  grow  due  to  the  plaintiff  herein,  until  all 
arrears  of  alimony  are  fully  paid  with  interest,  deducting 
each  month  his  lawful  fees  for  receiving  and  paying  out 
such  moneys,  and  when  all  such  arrears  of  alimony  are 
fully  paid,  with  interest,  that  then  and  thereafter  said 
iieceiver  shall  first  pay  to  the  plaintiff  the  sum  of  Thi-ce 
hundred  and  thirty-three  dollars  and  thirty-three  cents 
($333.33)  as  and  for  her  current  alimony  and  the  balance, 
less  his  lawful  fees  as  such  receiver  shall  be  immediately 
repaid  to  the  defendant  herein. 

It  is  Hereby  Further  Ordered,  Adjudged  anp 
Decre^qd  that  said  receiver,  before  he  enters  upon  the 
discharge  of  his  duties  as  such,  make,  execute,  acknowledge 
and  file  in  the  office  of  the  Clerk  of  this  Court,  a  bond,  in 
the  penalty  of  Twenty  thousand  dollars,  conditioned  for 
the  faithful  performance  of  his  duties  as  such,  in  due  form 
of  law,  and  which  shall  be  approved  by  one  of  the  Justices 
of  this  Coiu't. 

And  it  is  Hereby  Further  Ordered  and  Adjudged, 
that  if  such  receivership  become  effective  as  hereby  pro- 
vided, the  defendant  within  ten  days  after  the  entry  of 
the  order  making  such  receivership  effective  and  appoint- 
ing such  receiver,  make,  execute,  acknowledge,  deliver 
and  file  in  the  office  of  the  Clerk  of  the  County  of  New 
York,  a  bond  to  the  plaintiff  in  the  penalty  of  Sixty 
thousand  dollars,  conditioned  that  he  will  make  the  pay- 

« 

ments  and  deUveries  of  the  checks  duly  endorsed  by  him, 
to  said  receiver,  in  maimer  and  form  as  hereby  adjudged, 
ordered  and  provided. 

J.   A.   O'GORMAN, 

«/ .  o.  C 
Wm.  F.  Schneider, 

Clerk. 
(Seal) 
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Joseph  F.  McWilliams,  Francis  J.  McWiluams, 
George  H.  McWilliams,  Hannah  McWiluams,  and 
Jennie  McWilliams,  Plaintiffs,  v.  Elizabeth  T. 
MoRRiN,  Defendant 

(Supreme  Court,  Kings  County  Special  Term,  September  24, 1913) 

Pleadings;  reply;  denial  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  **  material  "  allegations;  motion  for  judgment 
on  the  pleadings 

1.  A  reply  in  which  the  plaintiff  denies  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  all  the  "material" 
allegations  in  the  answer  is  evasive  and  is  not  permissible. 

Motion  for  judgment  on  an  answer  on  the  ground  that 
the  reply  is  frivolous. 
Granted, 

A.  G.  Vanderpool,  attorney  for  plaintiffs. 

Cornelius  C.  Beekman,  attorney  for  defendant. 

Kelly,  J. : 

The  plaintiff  having  been  ordered  to  reply  to  the 
answer,  serves  a  reply  which  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  "material"  allega- 
tions of  fact  or  law  contained  in  the  answer,  and  the  de- 
fendant moves  for  judgment,  alleging  that  the  reply  is 
frivolous.  The  denial  of  all  the  " material''  allegations  in 
a  pleading  is  evasive  and  is  not  permissible.  The  opinion 
of  Mr.  Justice  Giegerich  in  New  York  Coach  &  Lamp  Co. 
V.  Brown,  143  N.  Y.  Supp.  100,  gives  the  reason  and  cites 
some  of  the  numerous  authorities  for  the  rule.  The  mo- 
tion for  judgment  will  be  granted  unless  the  plaintiff 
within  ten  days  serves  an  amended  reply  and  pays  the 
defendant  $10  costs. 
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Bernard-Greenwood  Co.,  Plaintiff,  v.  William  Hen- 
kel, Jr.,  as  Trustee  in  Bankruptcy  of  Robert  C. 
Vernes,  Bankrupt,  and  others. 

(Supreme  Court,  Kings  County  Special  Tenn,  September  20,  1913) 

Mechanic's  lien;  bankruptcy;  forfeiture  of  lien  by  filing  claim 

against  bankrupt  contractor 

1.  A  person  who  files  a  mechanic's  lien  against  a  contractor 
does  not  forfeit  the  lien  as  against  such  contractor  by  filing 
proof  of  claim  with  a  trustee  in  bankruptcy;  he  may  foreclose 
his  hen  and  claim  from  the  bankrupt  estate  any  deficiency 
which  may  arise  upon  such  foreclosure.^ 

Motion  for  judgment  on  the  pleadings  after  defendant 
demurred  to  the  complaint. 
Demurrer  overruled  and  defendant  permitted  to  answer. 

Wayland  &  Bernard,  attorneys  for  plaintiff. 


^  The  allegation  in  the  complaint  upon  which  the  defendant  founded 
his  demurrer  was  as  follows: 

"Fourteenth:  No  action  or  proceeding  has  been  had  at  law  or 
otherwise,  and  no  other  action  has  been  brought  for  the  recovery  of  the 
said  sum  of  $338.41  and  interest  hereinbefore  alleged  to  be  due  plain- 
tiff, except  that  plaintiff  on  June  24,  1913,  filed  a  verified  proof  of 
claim  against  Robert  C.  Vernes,  bankrupt,  with  the  Referee  in  Bank- 
ruptcy duly  appointed  in  the  proceeding  then  and  now  pending  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  New 
York,  entitled  'In  the  Matter  of  Robert  C.  Vernes,  Bankrupt,  In 
Bankruptcy,  1913-5319'.  That  in  such  proof  of  claim  plaintifif  alleged 
among  other  things  the  filing  by  it  of  the  notice  of  lien  hereinbefore 
specifically  alleged.  That  no  dividend  has  been  declared  or  paid  plain- 
tiff on  its  said  claim  against  said  bankrupt." 

The  defendant  did  not  avail  himself  of  the  privilege  of  withdrnwiiig 
his  demurrer  and  answering  and  final  judgment  was  entered  in  favor  of 
the  plaintiff  in  Kings  County  on  October  1, 1913. 
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Morris  Kamber,  attorney  for  defendant  William  Hen- 
kel, Jr.,  as  trustee,  etc. 

Kellt,  J.: 

The  question  presented  is  whether  the  plaintiff,  seeking 
to  foreclose  its  mechanic's  lien,  has  forfeited  its  right  to 
enforce  the  lien  by  filing  a  proof  of  claim  against  the  bank- 
rupt contractor.  The  complaint  alleging,  as  required  by 
law,  that  no  other  proceeding  has  been  brought  for  the 
recovery  of  the  sum  due,  qualifies  the  allegation  by  the 
statement  that  a  proof  of  claim  has  been  filed  with  the 
referee  in  bankruptcy,  but  that  in  such  proof  of  claim  the 
existence  of  the  mechanic's  Hen  was  also  averred  and  that 
nothing  has  been  paid  on  account.  The  trustee  in  bank- 
ruptcy of  the  insolvent  contractor  demurs  to  the  com- 
plaint, claiming  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiff  moves  for 
judgment  on  the  pleadings.  The  Bankruptcy  Act  clearly 
contemplates  the  filing  of  claims  by  creditors  who  hold  se- 
curity for  the  debt  and,  unless  the  security  is  surrendered, 
the  claim  is  good  only  for  such  amount  as  may  be  due  over 
and  above  the  value  of  the  security.  In  this  case  the 
plaintiff  did  not  surrender  the  security,  and  the  legal  effect 
of  filing  the  claim  is  simply  to  enable  him  to  assert  a 
demand  for  any  deficiency  which  may  exist  after  fore- 
closure of  the  lien.  Therefore  there  is  nothing  in  the 
Bankruptcy  Act  which  invalidated  the  lien  because  the 
claim  was  filed.  Nor  is  there  any  provision  in  the  State 
Lien  Law  which  would  bring  about  this  result.  It  cannot 
be  claimed  that  the  plaintiff  has  ''elected"  to  abandon  his 
lien,  because  he  expressly  asserts  it  in  the  claim  filed, 
and  the  result  is  that,  having  filed  his  lien  and  commenced 
his  action  to  foreclose  it,  he  wishes  to  save  his  right  to 
demand  payment  of  the  deficiency  if  there  is  a  deficiency 
after  the  termination  of  the  suit  to  foreclose  the  lien. 
The  plaintiff's  motion  for  judgment  on  the  pleadings  will 
therefore  be  granted  unless  the  defendant  trustee  within 
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five  days  withdraws  the  demurrer  and  serves  an  answer, 
paying  $10  costs  to  plaintiff. 


Mabt  F.  Amadeo,  by  her  Guardian  ad  litem,  Antonetta 
OEtSBGuoLo,  Plaintiff,  v.  Louis  Amap^o,  Djefeox^aut 

(Suprane  Court,  Kings  County  Special  Term,  October  4,  1913) 

Annulinent  oi  marriage;  form  of  decrcie 

1.  A  decree  for  the  annulment  of  the  marriage  of  the  plaintiff 
because  she  was  imder  the  age  of  legal  consent  should  not 
recite  that  the  marriage  was  annulled  because  of  the  '';aon- 
age^'  (A  the  plaintiff,  because  '^non-age"  means  under  twenty- 
one  years  of  age;  whereas,  the  grounds  for  annulment  speci- 
fied in  the  statute  must  be  that  the  plaintiff  is  under  the  age 
of  legal  consent,  which  is  eighteen  years. 

Settlement  of  decree  in  action  to  annul  marriage. 

Harry  S.  Luda,  attorney  for  plaintiff. 

Benedict,  J.: 

The  interlocutory  judgment  is  not  in  proper  form,  for 
it  provides  for  the  aimulme;it  of  the  marriage  because  of 
the  "non-age"  of  the  plaintiff.  ''Non-age"  means  under 
21  years  of  age,  whereas  to  furnish  a  ground  for  annulment 
tljie  pl^ti^F  myst  have  been  at  the  time  of  the  marriage 
un<jl^  the  iige  of  legal  consent,  18  years.  The  interjocu- 
tpry  judgment  should  therefore  be  amended  before  final 
judgment  is  entered  so  as  to  state  the  ground  for  the 
annulment  to  be  that  the  plaintiff  was  at  the  tinje  of  the 
coxLtraction  of  the  marriage  under  the  age  of  legal  consent. 
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Morris  Edelman  et  al.,  Plaintiffs,  v.  Leon  Leubebq, 

Defendant 

(Supreme  Court,  Kings  County  Sjiecial  Tenn,  September  24, 1913) 

Injiinction;  damages;  reference;  dismissal  of  complaint  for  faflnie 

of  plaintiff  to  perform 

1.  Where  in  an  action  for  the  specific  performance  of  a  ood- 
tract  the  plaintiff  secures  an  injunction  and  then  recovers 
judgment  in  the  action,  which  judgment  is  made  conditional 
upon  the  plaintiff  performing  his  part  of  the  contract,  and  for 
failure  of  the  plaintiff  to  perform  the  complaint  is  subse- 
quently dismissed,  the  defaidant  has  a  right  to  recover  dam- 
ages on  the  undertakmg  given  when  the  mjunction  order 
was  made  and  to  have  such  damages  assessed  by  a  reference 
under  Code  Civ.  Pro.,  §  623,  notwithstanding,  technicaUy, 
judgment  was  rendered  in  favor  of  the  plaintiff  in  the  action.^ 

Motion  for  a  reference  to  determine  the  amount  of 
damages  occasioned  by  an  injunction  order,  under  Code 
Civ.  Pro.,  §  623. 

Granted. 

Boudin  &  lAehman,  attorney  for  plaintiffs. 

A.  Wolodaraky,  attorney  for  defendant. 

Kelly,  J.: 

The  right  of  defendant  to  have  the  damage  caused  by  the 
imdertaking  on  injunction  ascertained  appears  to  be  un- 
questionable (§  623,  C.  C.  P.).  I  do  not  pass  upon  the 
question  whether  they  sustained  damage  or  the  amount 
thereof.  Plaintiff's  claim  that  they  recovered  judgment 
in  the  action  and  are  therefore  relieved  from  liability  is 

*  No  appeal  was  taken  from  the  order  entered  in  this  case. 
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untenable.  They  profess  willingness  to  comply  with 
the  contract  which  they  sought  to  enforce,  and  the  judg- 
ment granted  specific  perfonnance,  but  when  the  tune 
came  the  plaintiffs  failed  in  performance  and  the  com- 
plaint was  dismissed.  This  was  the  provision  of  the  judg- 
ment before  Justice  Mare  an.  When  the  final  judgment 
was  entered  I  think  the  right  of  defendants  to  damages 
became  fixed  imder  the  terms  of  the  undertaking.  They 
had  no  right  to  the  injunction,  because  they  were  the 
parties  who  broke  the  agreement.  Motion  granted. 
Settle  order  on  notice. 


Una  Goslin,  Respondent,  v.  Annie  I.  Maoheb,  Appel- 
lant * 

(207  N.  Y.  716;  afif'g  without  opinion  141  App.  Div.  926;  125  Supp. 

1122,  no  opinion) 

Alienation  of  affections;  action  by  wife  against  woman  who  induced 

her  husband  to  desert  her 

AppelaJ  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered 
December  12,  1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Irving  L.  Ernst  for  appellant. 

Edwin  T.  Taliaferro  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullbn,  Ch.  J.,  Gray,  Hiscock,  Collin, 
CuDDEBACK  and  Miller,  J  J.    Absent:  Werner,  J. 

>  For  Ck)mplamt  from  this  case,  see  post,  page  478.  For  Bill  of  Par- 
ticulars, see  postf  page  480.   For  Charge  of  Trial  Judge,  post,  page  485. 
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Ponn  No.  46 

Complaint;  Alienation  of  Affections;  Action  by  Wife  agifiii^  Wottan 
who  Induced  her  Husband  to  Desert  her  ^ 

Supreme  Court,  New  York  County. 

Una  Goslin, 

Plaintiff, 
against 
Annie  Irene  Magher, 

Defendant. 

The  complaiht  ctf  the  |)laintiff  respectfully  shofws  to 
the  Coiu't  and  the  plaintiff  alleges : 

I.  That  the  plaintiff  is  now  and  for  more  than  eleven 
yeaW  last  past  hds  been  the  wife  of  Alfred  R.  GosKh. 

II.  That  up  to  about  the  middle  of  the  year  1903  the 
plaintiff  was  living,  cohabiting  with  and  being  supported 
by  her  said  husband  at  the  Borough  of  Manhattan,  City 
of  New  York,  and  was  Uving  with  him  happily  as  his 
wedded  wife,  and  as  such  enjoying  his  affection,  support, 
protection,  and  consort;  that  at  said  time  the  defendant, 
well  knowing  the  premises  and  wrongfully  ihtending  to 
injure  the  plaintiff  and  deprive  her  of  her  said  huSblind's 
protection,  society,  aid  and  support,  wilfully,  wickedly 
and  maliciously  gained  the  affections  of  the  said  AlWed 
R.  Goslin  and  induced  him  to  have  carnal  intercourse  with 
her  and  sought  to  and  did  persuade  him  and  entice*  Klrti  by 
offers  and  tenders  and  demonstrations  of  affection  and 
carnal  love  and  cohabitation  and  otherwise  to  leave  tte 
plaintiff  without  support  dnd  without  consorting  and  co- 

*  From  Goslin  v.  Magher^  207  N.  Y.  716;  aff'g  wiiJiout  opinion  141 
App.  Div.  926;  125  Supp.  1122,  no  opinion.  See  ante,  page  477.  For 
Bill  of  Particulars,  see  post,  page  480.  For  Charge  of  Trial  Judge, 
postf  page  485. 
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habiting  with  her  and  to  go  with  the  defendant  to  divers 
places  other  than  that  theretofore  occupied  by  the  plain- 
ti£r  and  her  husband  as  their  home. 

III.  That  thereafter  and  at  various  times  between  the 
tune  aforesaid  and  the  commencement  of  this  action  the 
defendant  continued  her  imlawful  and  wrongful  inter- 
course with  the  said  Alfred  R.  Goslln  and  induced  and 
wilfully  and  maliciously  enticed  the  said  Alfred  R.  Goslin 
to  desert  the  plaintiff  and  to  leave  her  without  means  of 
support  or  protection  and  to  go  with  her  to  various  places 
in  the  United  States  and  Europe,  and  thfe  defendant  has 
ever  since  harbored  and  detained  the  said  Alfred  R.  Goslin 
against  the  will  of  the  plaintiff  and  wilfully  and  maliciously 
debauched  hita. 

IV.  That  by  reason  of  the  premises,  the  said  Alfred  R. 
Goslin  has  become  estranged  from  plaintiff,  and  his  affec- 
tions and  regard  for  plaintiff  have  been  destroyed;  that 
thereby  plaintiff  has  been  and  still  is  wrongfully  deprived 
by  the  defendant  of  the  comfort,  society,  support  and 
protection  of  her  said  husband,  and  the  happiness  and 
benefits  she  otherwise  would  have  received  at  his  hands, 
and  has  suffered  great  distress  of  mind  and  body  to  her 
damage  in  the  sum  of  Fifty  thousand  dollars  and  over. 

Wherefore  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  Fifty  thousand  dollars  and  the 
costs  of  this  action. 

M.  Hallheimer, 
Plaintiff's  Attorney, 
663  Broadway, 
Boro.  B'klyn, 
New  York  City. 
[Verificaiion.] 
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Fonn  No*  46 

Bill  of  Particulars;  Alienation  of  Affections;  Action  by  WUt  agdnst 
Woman  who  Induced  )ier  Husband  to  Desert  her  ^ 

Supreme  Court,  New  York  County. 

Una  Goslin, 

Plaintiflf, 
against 
Annie  Irene  Magher, 

Defendant. 

Whereas  the  defendant  has  made  a  motion  that  the 
plaintiff  serve  upon  the  defendant  a  bill  of  particulars 
showing,  among  others,  as  hereinafter  referred  to;  and 

Whereas  an  order  has  been  granted  that  the  plaintiff 
serve  a  bill  of  particulars  showing  in  detail  the  dates  and 
circumstances  of  the  alleged  alienation  by  the  defendant 
of  the  affections  of  plaintiff's  husband;  and 

Whereas  from  the  nature  of  the  action  the  knowledge 
of  the  facts  upon  which  the  plaintiff's  claim  rests  is  more 
with  the  defendant  than  with  the  plaintiff,  and  the  op- 
portunity to  obtain  a  discovery  from  the  defendant  has 
not  been  offered  by  her  and  is  practically  unobtainable, 
the  defendant  being  now  absent,  as  the  plaintiff  is  informed 
and  believes,  and  in  Paris  and  France  and  is  not  very 
apt  to  comply  with  a  request  to  state  the  details  of  how 
she  did  it,  how  often,  when  and  where  and  the  mannerisms 
and  loving  looks,  sweet  words,  embraces  and  endearments 
used  by  her  which  are  more  in  her  knowledge  certainly, 
and  as  the  plaintiff's  husband,  the  plaintiff  is  informed 

*  From  Godin  v.  Magher,  207  N.  Y.  716;  aff'g  without  opinion  141 
App.  Div.  926;  125  Supp.  1122,  no  opinion.  See  anU,  page  477.  For 
Complaint  in  this  case,  see  ante,  page  478.  For  Charge  of  Trial  Judge, 
see  poHf  page  486. 
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and  believes,  is  now  with  the  defendant  in  Paris  and  is 
as  unlikely  to  make  a  statement  regarding  said  matters, 
the  plaintiff  with  the  assistance  of  her  attorney,  in  order 
to  comply  with  the  order  of  the  Coiwt,  states  and  alleges 
on  her  information  and  belief  in  detail  the  circmnstances 
of  the  alleged  alienation  by  the  defendant  of  the  affections 
of  plaintiff's  husband  so  far  as  she  is  able  to  do,  to  wit: 

FIRST 

(a)  How  she  did  it. 

Annie  Irene  Magher,  the  defendant,  looked  at  the 
plaintiff's  husband  longingly,  lovingly,  sweetly  and  in- 
vitingly and  by  looks  and  motions  and  by  what  she  did 
say  and  speak,  by  words  and  with  her  eyes  and  manner 
and  motion  of  the  body  and  parts  thereof,  she  challenged 
plaintiff's  husband's  love,  affection,  affectionate  embraces 
and  sexual  intercourse;  the  exact  words  used  by  the  de- 
fendant the  plaintiff  is  unable  to  state,  not  having  listened 
to  their  conversations  and  witnessed  their  embraces  as 
neither  the  defendant  nor  her  husband  invited  her  to 
be  present  or  attended  to  such  loving  intercourse  and 
matters  of  affection  in  her  presence. 

(b)  How  else  she  did  it. 

She  caused  plaintiff's  husband  to  take  supper  with 
her  at  various  hotels  and  other  places  and  to  invite  her 
to  wine  suppers  during  which  and  on  which  occasions 
she  threw  fiery,  longing  and  loving  looks  at  him  and  used 
all  the  wiles  and  lover's  arts  and  modes  of  endearment 
so  as  to  cause  him  to  love  her,  have  sexual  relations  with 
her  and  to  consider  her  the  rum  plus  uUra  of  a  woman  and 
her  womanly  charms  and  her  capacity  to  impart  pleasures 
superior  to  that  of  any  woman  and  especially  to  that  of 
the  plaintiff,  and  that  she  regarded  him  as  possessed  of 
all  the  qualities  she  admired  and  adored  in  man,  as  an 
''Adonis." 

(c)  She  induced  him  to  take  her  out  automobile  riding 
and  during  such  rides  nestled  up  lovingly  to  his  side  and 
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!*r  irr:;  irnumi  hixa  aui  calked  lo\iQ^  asd 


:'    "Sie  rauaed  inn  ^o  viat  hotds  with  ho-,  stop  ik 
' '  -  ¥-h  it*r.  *i»  -^nT)  ivpT  night  in  hotels  with  her  md 

•;t— r  n  'ne  ^ame  i»*i  -vrrh  ler. 

^^e  -aiis*-!  :an  m  !h-i.  wiri  her  as  man  and  wife 
:o*r  je^imt-*!  i^ime^  ji  Imigine.  spartments  and  hoCds 
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^.f  -if*  ^«g^i  ''  iim  *o  -say  widi  her  and  not  return  to 
L>  b'Ci*  aa«i  01  'ripT  m  iniiiice  him  not  to  return  home 
to  hjs  w-j:>  iifi  j-^uic  and  endearing  wc»ds  and  eroi 
u.-*^!  tr»ar«  T.^  ie^a-n.  r*»?Train  and  prevent  him  frmn  le- 
tureirc  to  h-:*  wr^»  lad  marinil  iuries. 

'g  She  iztiiit^i  iim  %:  •sike her txav^riling and travcBed 
with  y^^  to  TTkr.rJi?  ruun»^  and  .■itiesw 

''h)  She  f"Z*-wpii  him  practieaZy  constantly  and  went 
to  the  places  wt»»n»  be  was^ 

({)  She  wn>*e  h:m  i^ve  !e«**ers  eontanung  e3q)ressions 
of  affection  and  »:>(  I«  ryrg  aad  of  the  hope  of  soon  seeing 
him  again  and  containzig  w^^rii?  of  pn^mise  and  indicative 
of  the  affection  she  hid  f«>r  hVn  and  of  the  enjoyments 
in  fltore  for  him  when  alooe  with  her  and  continuing  theff 
miid  relations  and  similar  and  other  like  expresaons, 
promises  and  inducements* 

(j)  She  caused  him  to  make  to  her  and  acc^ted  from 
him  presents  of  clothing,  jewrfry  and  finery  of  various 
kinds,  and  to  further  cement  their  relations  caused  him 
to  support  her  and  live  with  her  in  great  style  and  with 
all  the  adjuncts  of  loving  enjoyment. 

(A;)  She  slept  with  him,  she  ate  with  him,  and  drank 
with  him  and  travelled  with  him;  she  smiled  at  him,  she 
hugged  him,  she  pushed  him,  she  kissed  him,  she  looked  at 
him,  she  winked  at  him  and  she  admired  or  pretended  to 
admire  him  and  looked  at  him  admiringly;  ^e  looked  at 
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him  challengingly  and  challenged  hun  to  love  her  and  em- 
brace her;  she  told  him  that  she  loved  him^  she  told  him 
that  she  admired  him  and  promised  to  do  anything  in  the 
world  for  him  if  he  only  stayed  with  her  and  the  like  more, 
ministering  to  the  plaintiff's  husband's  comforts  or  whims 
as  only  a  woman  can  or  will  and  so  continued  and  is 
ministering  still. 

SECOND 

Where  she  did  it. 

In  the  City  of  New  York,  in  various  places  on  Long 
Island,  in  various  places  in  the  State  of  New  York,  in 
various  places  in  other  States  of  the  Union,  in  the  City  of 
London,  England;  in  the  City  of  Paris,  France,  and  else- 
where; but  the  exact  house  or  houses  in  Paris  and  the 
exact  places  elsewhere  the  plaintiff  cannot  specify  as  she 
has  no  personal  knowledge  concerning  the  same. 

THIRD 

When  she  did. 

Practically  each  and  every  day  and  night  from  the 
day  of  1901,  to  the  present  day,  except- 

ing only  short  temporary  absences  of  the  plaintiff's  hus- 
band and  a  period  of  time  during  which  time  plaintiff's 
husband  was  deprived  of  his  liberty  by  a  judgment  of  the 
Court  and  a  period  of  about  a  month  or  two,  being  the 
difference  between  the  time  when  the  plaintiff's  husband 
left  for  France  and  the  time  it  took  the  defendant  to 
follow  him  thereto,  being  a  very  short  period  of  time, 
but  the  exact  number  of  days  the  plaintiff  cannot  state, 
to  the  best  of  her  knowledge  it  did  not  exceed  a  period 
of  three  months  at  the  utmost. 

FOUBTH 

How  further  she  did  it. 

The  defendant  asked  of  plaintiff's  husband  to  leave 
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his  wife  and  marry  her  and  not  to  return  to  his  wife 
and  she  induced  him  to  comply  with  her  request;  and 
furthermore,  the  defendant  demanded  of  plaintiff's  hus- 
band to  discontinue  his  marital  relations  with  the  plain- 
tifif  and  he  complied  with  her  request;  the  exact  words, 
however,  which  the  defendant  used  and  the  various 
conversations  and  other  details  are  unknown  to  the 
plaintiff  and  cannot  be  known  to  her  in  the  nature  of 
things. 

FIFTH 

The  plaintiff,  accompanied  by  her  youngest  daughter, 
the  child  of  herself  and  husband,  the  said  Alfred  Goslin, 
having  on  two  occasions  observed  the  defendant  throwing 
loving  looks  and  looks  of  a  secret  understanding  at  her 
husband,  informed  the  defendant  that  she  was  the  wife  of 
Alfred  R.  Goslin  and  was  married  and  had  children  and 
asked  her  not  to  make  as  free  with  her  husband  and  to 
leave  her  husband  alone  because  he  was  a  married  man, 
but  her  request  was  of  no  avail  and  she  was  also  informed 
that  while  she  was  away,  sent  by  her  husband  to  Europe, 
the  defendant  slept  in  her  own  house  at  No.  677  West 
End  Avenue,  New  York,  and  in  her  own  bed  with  the 
plaintiff's  husband,  this  between  the  1st  day  of  May, 
1904,  and  the  day  of  September,  1904. 

The  plaintiff,  obedient  to  the  order  of  the  Court,  has 
in  this  bill  of  particulars,  assisted  as  aforesaid,  to  the  best 
of  her  ability,  given  in  detail  the  dates  and  circumstances 
of  the  alienation  by  the  defendant  of  the  affections  of  her, 
the  plaintiff's  husband.  She  does  not  pretend  that  she 
did  or  can  give  all  the  details,  for  that  in  the  nature  of 
things  is  impossible  to  her,  and  she  regrets  that  in  order 
to  protect  and  preserve  her  rights  and  not  to  be  prevented 
from  giving  evidence  of  the  alienation  by  the  defendant 
of  her,  the  plaintiff's  husband's  affection,  she  was  com- 
pelled to  make  a  statement  of  details  as  aforesaid  which 
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under  no  other  circumstances  she  could  be  hiduced  to 
make  or  sign. 
Dated,  November  18th,  1908. 

M.   HALIiHEIMER, 

Plaintiflf's  Attorney, 
774  Broadway, 
Bor.  Brooklyn, 
New  York  City. 
To 
Messrs.  Olcott,  Gruber,  Bonynge  &  McManus, 
Defendant's  Attorneys, 
170  Broadway,  New  York. 
[VerificaMon.] 

CHARGE^ 

John  J.  Brady,  J. 

Gentlemen  of  the  Jury:  This  action  is  brought  to  re- 
cover damages  for  the  alleged  alienation  of  affections  of 
the  plaintiff's  husband  by  the  defendant.  The  basis  of 
such  an  action  is  loss  of  consortium,  that  is  of  the  company 
and  companionship  which  should  exist  between  husband 
and  wife.  A  wife  cannot  recover  damages  against  another 
woman  merely  because  such  woman  had  carnal  inter- 
course with  the  husband,  but  a  married  woman  may.  re- 
cover damages  from  another  woman  for  enticing  away 
her  husband  and  depriving  her  of  his  comfort,  aid,  pro- 
tection and  support.  It  is  necessary,  however,  for  the 
wife  in  such  action  to  show  some  active  interference  on 
the  part  of  the  other  woman.  Mere  passive  acceptance 
of  a  married  man's  sexual  attention  is  not  enough.  In 
the  case  of  a  common  prostitute  for  instance  dealing  with 
a  married  man  on  a  pecuniary  basis,  it  could  not  be 
charged  that  she  enticed  or  aUenated  the  man  away.    It 

» From  Godin  v.  Magher,  207  N.  Y.  716;  aflf'g  without  opinion  141 
App.  Div.  926;  125  Supp.  1122;  no  opinion.  See  ante,  page  477.  For 
Complaint  from  this  case,  see  ante,  page  478.  For  Bill  of  Particulars, 
see  ante,  page  480. 
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mi^t  even  be  that  without  pecuniary  inducement  sexual 
intimacy  of  a  woman  with  a  married  man  woidd  not  make 
her  liable  to  the  wife  for  damages,  but  if  it  appears  that 
the  desire  for  carnal  attention  and  love  and  society  of  a 
married  man  and  for  the  purpose  of  attaming  that  end, 
either  by  word  or  act,  alienates  the  husband's  love  and 
affection  from  the  wife  and  wins  them  to  herself,  she  is 
liable  to  the  wife  in  an  action  for  damages. 

You  will  carefully  weigh  the  evidence  submitted  to 
you  in  this  case  and  determine  whether  the  plaintiff  has 
satisfied  you  by  a  preponderance  of  evidence  that  the 
defendant  wilfully  and  knowingly  alienated  to  herself 
the  affections  of  the  plaintiff's  husband.  If  you  feel  that 
she  has  then  you  may  award  her  a  verdict  for  such  sum 
as  you  deem  just  compensation,  not  exceeding  the  sum 
claimed  by  the  complaint. 

In  reaching  a  conclusion  you  must  be  governed  only 
by  the  evidence.  You  must  not  guess  or  conjecture  or 
speculate  but  must  analyze  the  testimony  as  business 
men  of  experience  with  the  world.   Have  you  any  requests? 

Mr.  Ernst :  I  ask  your  Honor  to  charge  there  must  be 
some  evidence  which  leads  to  the  conclusion  that  the 
defendant  is  the  direct  cause  of  the  abandonment  which 
is  inconsistent  with  the  conclusion  that  such  abandonment 
resulted  solely  from  the  will  and  wishes  of  the  husband. 
And  they  must  find  that  the  plaintiff's  husband  abandoned 
her  by  reason  of  the  inducements  or  allurements  of  the 
defendant.  If  they  can  find  from  the  evidence  that  he 
voluntarily  had  int/ercourse  with  her  they  must  find  a 
verdict  for  the  defendant. 

The  Court :  I  refuse  to  charge  other  than  I  have  already 
charged  on  that  point.  I  have  charged  that  there  must 
be  some  evidence  which  shows  some  active  interference 
on  the  part  of  the  defendant  in  luring  or  inducing  the 
love  and  affection  of  the  husband  to  herself  and  his  aban- 
donment of  his  wife. 

Mr.  Ernst:  I  except  to  your  Honor's  refusal  to  the 
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charge  as  requested  and  I  ask  your  Honor  to  make  the 
usual  charge  m  relation  to  the  preponderance  of  evidence. 
If  the  evidence  is  equally  balanced  their  verdict  must  be 
for  the  defendant. 

The  Com-t:  I  so  charge.  I  refuse  plaintiff's  requests 
except  as  already  charged. 

Mr.  Hallheimer:  I  thank  you.  There  is  only  one  and 
that  is  she  can  only  recover  once  for  all  her  injiu-ies,  past, 
present  and  futiu^. 

The  Court :  I  charge  that . 

Mr.  Ernst:  I  ask  your  Honor  to  charge  if  the  jury  finds 
from  the  testimony  of  plaintiff  herself  given  in  the  affidavit 
in  the  case  of  Goslin  against  GosliU;  as  the  reason  that 
the  plaintiff's  husband  abandoned  her,  was  by  reason 
of  the  criminal  prosecution  and  by  reason  of  the  fact 
he  became  a  fugitive  from  justice,  they  must  find  for  the 
defendant. 

The  Court:  I  so  charge. 

Mr.  Hallheimer:  I  ask  your  Honor  to  charge  that  the 
proof  of  his  prosecution  subdated  the  commencement 
of  the  illicit  relations  between  Mr.  Goslin  and  Miss  Magher 
about  three  years.  The  proof  is  here  this  matter  happened 
in  1906- 

The  Court:  The  dates  and  the  evidence  are  as  fresh 
in  the  minds  of  the  jiuy  as  they  are  in  mine  and  they  will 
recall  that  for  themselves.  After  the  husband  left  for 
Paris  he  never  returned. 

Mr.  Hallheimer:  Those  are  in  1906  and  he  left  for  Paris 
and  the  relations  between  Miss  Magher  and  Mr.  Goshn 
were  m  1902, 1903,  1904  and  so  on. 

The  Coxurt:  That  is  all  in  the  evidence  before  the  jury. 
Gentlemen,  you  may  retire. 

Jury  retired  and  a  sealed  verdict  ordered. 

New  York,  Tuesday,  January  12th,  1909. 
Jury  retmned  with  a  verdict  in  favor  of  the  plaintiff 
for  $50,000. 
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Statement  of  the  Case 


Clabke  Dooley,  Respondent,  v.  Patrick  H.  McNulty, 

Appellant  ^ 

(207  N.  Y.  718;  aff'g  without  opinion  146  App.  J>iv.  943;  130Sapp. 

1109,  no  opinion) 

Brokers ;  action  for  commission  in  securing  s  mortgage  loan  on  leil 

property 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 
entered  July  5,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  services  alleged  to  have  been  performed  in  procuring 
a  loan  for  the  defendant. 


Denis  O^L.Cohalan  for  appellant. 

Wilmot  L.  Morehouse  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullbn,  Ch.  J.,  Gray,  Werner,  Hiscock, 
Collin,  Cuddeback  and  Miller,  JJ. 


^  For  Complaint  from  this  case,  see  'past,  page  489.    For  Qhax^  of 
Trial  Judge,  see  post^  page  491. 
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Fonn  No*  47 

Complaint;  Brokers;  Action  for  Commission  in  Securing  Mortgage 

Loan  on  Real  Property  > 

Supreme  Court,  Kings  County. 

^  ■■  >  ■■-■■■■^■—  ■■.      ■■■■I  ^^^— ^^M^^^^^^ 

Clarke  Dooley, 

Plaintiff, 
against 
Patrick  H.  McNulty, 

Defendant. 

The  plaintiff  in  the  above-entitled  action,  by  Wilmot  L. 
Morehouse,  his  attorney,  complaining  of  the  defendant, 
alleges : 

I.  That  at  all  the  times  hereinafter  mentioned,  the 
plaintiff  was  and  now  is  a  resident  of  th^  Borough  of 
Brooklyn,  Coimty  of  Kings,  City  and  State  of  New  York. 

II.  That  on  or  about  February  17th,  1909,  the  de- 
fendant in  the  above-entitled  action  engaged  the  plaintiff, 
a  real  estate  broker,  to  procure  for  him  a  loan  on  premises 
between  One  Hundred  and  Eighty-second  and  One  Him- 
dred  and  Eighty-third  Streets  on  the  west  side  of  Broad- 
way, in  the  City,  Coimty  and  State  of  New  York,  owned 
by  the  defendant,  for  sixty-seven  thousand  five  hundred 
dollars  ($67,500)  at  five  per  cent  (5%)  per  annum;  and  the 
plaintiff  agreed  to  use  his  efforts  in  procuring  said  loan. 

III.  That  on  several  occasions  between  February  17th, 
1909,  and  March  6th,  1909,  the  plaintiff,  in  pursuance 
of  said  agreement,  made  various  efforts  to  procure  the 
said  loan,  and  on  said  last-mentioned  date,  March  6th, 
1909,  procured  from  said  defendant  a  written  authoriza- 
tion for  the  procuring  of  a  mortgage  on  said  property  at 

» Prom  Dooley  v.  McNuUy,  207  N.  Y.  718;  aff'g  without  opinion  145 
App.  Div.  943;  130  Supp.  1109;  see  ante,  page  488.  For  Charge  of 
Trial  Judge,  see  post,  page  491. 
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the  reduced  amount  of  sixty  thousand  dollars  ($60,000); 
plaintiff  having  at  that  time  procured  from  a  certain 
institution  an  offer  of  sixty  thousand  dollars  ($60,000) 
at  five  per  cent  (5%),  subject  to  the  approval  of  the 
Committee  of  said  institution;  the  said  written  authoriza- 
tion of  March  6th,  1909,  also  contained  an  authorization 
to  place  the  mortgage  at  sixty-five  thousand  dollars 
($65,000)  or  sixty-seven  thousand  five  hundred  dollars 
($67,500)  at  five  per  cent  (5%)  on  the  same  property,  the 
expense  to  said  McNulty  not  to  exceed  one  thousand 
dollars  ($1,000). 

IV.  That  on  March  17th,  1909,  the  said  Committee 
of  said  institution  passed  favorably  upon  the  application 
for  the  loan  of  sixty  thousand  dollars  ($60,000)  at  five  per 
cent  (5%)  in  accordance  with  the  terms  of  said  written 
authorization  and  plaintiff  so  informed  the  defendant 
forthwith. 

V.  That  between  said  February  17th  and  March  16th, 
1909,  plaintiff  had  made  various  overtures  with  one 
James  M.  Horton  for  the  procuring  of  said  loan  of  sixty- 
seven  thousand  five  hundred  dollars  ($67,500.00). 

VI.  On  information  and  belief,  that  on  or  about  March 
13th,  1909,  the  said  James  M.  Horton  went  to  the  defend- 
ant direct,  Patrick  H.  McNulty,  without  the  knowledge 
or  consent  of  the  plaintiff,  and  arranged  with  the  defendant 
for  the  placing  of  the  said  loan  of  sixty-seven  thousand 
five  hundred  dollars  ($67,500.00). 

VII.  That  on  March  17th,  1909,  plaintiff  received 
from  defendant  a  letter  purporting  to  cancel  the  said 
authorization  of  March  6th,  1909,  for  the  procurement 
of  said  loan  on  the  groimd  that  he  had  made  arrangements 
with  other  parties  on  March  16th;  and  that,  on  informa- 
tion and  belief,  said  other  parties  referred  to  in  said  letter 
received  March  17th,  1909,  was  said  James  M.  Horton, 
the  person  referred  to  by  the  plaintiff  as  the  Horton  to 
whom  he  had  offered  said  loan. 

VIII.  That  the  procurement  of  such  loan  was  brought 
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about  by  the  efforts  of  the  plaintiff,  and  that  under  the 
aforesaid  agreement  of  authorization,  the  plaintiff  is  en- 
titled to  the  one  thousand  dollars  ($1,000.00)  therein 
specified,  as  and  for  his  reasonable  commission,  and  rea- 
sonable and  customary  value  for  such  services. 

That  heretofore  and  on  the  5th  day  of  January,  1910, 
by  an  order  of  this  Court,  duly  entered  on  said  date,  the 
plaintiff  was  granted  leave  to  prosecute  this  action  as  a 
poor  person. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  one  thousand  dollars  ($1,000.00),  with 
interest  from  the  17th  day  of  March,  1909,  together  with 
the  costs  of  this  action. 

WiLMOT  L.  Morehouse, 
Attorney  for  Plaintiff, 
No.  26  Court  Street, 
Brooklyn,  N.  Y. 
[Verification.] 

CHARGE  * 

Abpinall,  J. : 

Gentlemen  of  the  Juiy:  You  are  called  upon  to  decide 
this  controversy  between  Clarke  Dooley,  the  plaintiff, 
and  Patrick  H.  McNulty,  the  defendant.  It  is  not  a 
difficult  case,  I  should  imagine,  for  twelve  business  men 
to  decide.  The  law  is  very  simple.  The  only  difficulty 
will  be  to  reconcile  the  conflicting  statements  of  the  plain- 
tiff and  defendant  with  respect  to  the  negotiation  of  this 
loan. 

You  are  here  to  assist  the  Court  in  the  administration 
of  justice.  You  twelve  men  have  been  called  from  your 
daily  labors  and  sworn  as  jurors  to  pass  upon  disputed 
questions  of  fact,  not  only  in  this  case  but  in  every  case 


1  From  Dooley  v.  McNvUy,  207  N.  Y.  718;  aflf'g  without  opinion,  145 
App.  Div.  943;  130  Supp.  1109  (no  opinion).  See  ante,  page  488.  For 
Complaint  see  anUj  page  489. 
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which  may  be  called  to  your  attention  during  the  week  of 
your  service.  If  there  were  no  disputed  facts  in  this  case, 
you  would  not  be  needed.  If  there  were  only  questions 
of  law  involved;  the  case  would  be  decided  by  the  Justice 
who  presides.  But  in  all  cases  where  the  facts  are  in  dis- 
pute, the  law  has  wisely  provided  that  the  same  shall  be 
submitted  to  twelve  business  men,  strangers  to  each  other, 
who  come  into  coiu*t  and  meet  here  for  the  first  time  and 
use  their  every  day  business  experience  in  passing  upon  the 
disputed  questions  of  fact.  So  as  to  the  facts  in  this  case 
you  are  the  sole  and  exclusive  judges.  The  law  you  must 
receive  from  the  Court  and  apply  to  the  facts  testified  to 
in  your  hearing. 

This  plaintiff,  having  brought  the  defendant  into  Court, 
the  burden  of  proof  has  wisely  been  placed  upon  him;  and 
he  must  sustain  his  claim  before  you  twelve  men  by  legal, 
credible,  believable  evidence.  The  burden  is  upon  him. 
If  he  does  not  sustain  this  burden,  then  your  verdict  must 
be  in  favor  of  the  defendant. 

Further,  the  plaintiff  must  sustain  his  claim  by  what 
is  known  in  law  as  a  fair  preponderance  of  evidence. 
After  you  have  discussed  the  evidence  in  its  entirety,  if 
you  believe  that  the  plaintiff  has  substantiated  his  claim 
by  a  fair  preponderance  of  evidence,  then  he  will  be  en- 
titled to  a  verdict.  If  he  has  not,  that  is,  if  the  evidence 
does  not  preponderate  in  his  favor,  then  your  verdict  must 
be  for  the  defendant. 

If,  after  you  have  discussed  the  evidence  in  its  entirety, 
you  are  unable  to  decide  whether  the  evidence  does  or 
does  not  preponderate  in  favor  of  the  plaintiff,  then  and 
in  that  event  your  verdict  must  be  for  the  defendant. 

The  plaintiff's  claim  is  very  simple.  Briefly  stated,  it 
is  this:  Mr.  Dooley  claims  that  in  the  early  part  of  the 
year  1909,  he  called  upon  Mr.  McNulty  with  respect  to 
securing  a  building  loan  on  some  property  that  the  de- 
fendant owned  in  the  upper  part  of  Broadway,  in  the 
Borough  of  Manhattan  or  the  Bronx.     The  plaintiff, 
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however,  says  that  at  that  time  Mr.  McNulty  was  not 
prepared  to  erect  buildings  upon  this  property,  and  that 
the  negotiations  fell  through;  but  that,  subsequently,  and 
on  or  about  February,  1909,  the  proposition  was  advanced 
by  the  plaintiff  to  Mr.  McNulty  to  seci^e  what  is  called 
''a  straight  loan"  upon  this  property  on  Broadway  be- 
tween 182nd  and  183rd  Streets,  in  the  Borough  of  Man- 
hattan; and  that  Mr.  McNulty  acquiesced;  and  that  Mr. 
McNulty,  in  substance,  said  to  this  plaintiff,  Mr.  Dooley, 
''If  you  can  procure  a  loan  for  me  of  $60,000,  upon  this 
property  at  five  per  cent.,  I  will  pay  you  the  smn  of  $800, 
or  if  you  procure  a  loan  for  me  of  $67,500,  at  five  per  cent., 
I  will  pay  you  the  smn  of  $1,000."  Mr.  Dooley  claims 
that  he  accepted  this  proposition,  and  that  he  then  started 
to  secure  either  a  loan  of  $60,000,  at  five  per  cent,  or  a  loan 
of  $67,500  at  five  per  cent.  He  claims  that,  subsequently, 
he  visited  the  officials  of  the  Union  Dime  Savings  Bank, 
and  that  they  at  first  refused  to  recognize  him  in  the 
matter,  imtil  he  had  some  authorization  from  his  principal; 
that  he  then  called  upon  Mr.  McNulty  and  induced  Mr, 
McNulty  to  put  in  writing  the  terms  of  his  employment, 
to  wit:  that  the  defendant  would  pay  him  $800  for  a  loan 
of  $60,000,  at  five  per  cent.,  or  the  sum  of  $1,000  for  a 
loan  of  $67,500,  at  five  per  cent;  and  the  plaintiff  clainoLS 
that,  after  that  authorization,  the  loan  was  accepted  by 
the  Union  Dime  Savings  Bank  for  the  smn  of  $60,000, 
at  five  per  cent. 

Dming  the  interim,  however,  the  plaintiff  claims  that 
he  called  upon  Mr.  Horton  in  reference  to  the  loan,  and 
that  Mr.  Horton  said  that  he  would  call  upon  Mr.  Mc- 
Nulty in  reference  to  the  matter,  and  that,  subsequently, 
Mr.  Horton  did  call  and,  as  a  result  of  the  efforts  of  this 
plaintiff,  Mr.  Horton  reduced  the  rate  of  interest  on  his 
mortgage  of  $67,500,  which  this  plaintiff  claims  was  the 
same  as  making  a  new  loan  upon  the  property  at  any 
rate,  that  the  result  was  the  same,  because  the  interest  on 
the  mortgage  of  $67,500  was  reduced  from  six  per  cent,  to 
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five  per  cent;  and  that  being  so,  Mr.  Dooley  claims  that 
he  is  entitled  to  the  sum  of  $1,000.  This,  in  brief ,  is  the 
claim,  as  I  understand  it,  made  by  Mr.  Dooley. 

But  Mr.  McNulty  comes  into  court,  as  his  right,  and 
lU^ges  you  to  support  his  claim,  which  is  entirely  different. 
Mr.  McNulty  says,  in  substance,  that  Mr.  Dooley  was  a 
stranger  to  him;  that  Mr.  Dooley  came  to  Mr.  McNulty 
and  introduced  himself;  Mr.  McNulty  admits  that  he  did 
say  to  Mr.  Dooley,  after  a  few  interviews,  that  if  Mr. 
Mr.  Dooley  would  obtain  a  loan  for  him  of  $60,000,  he 
would  pay  him  the  siun  of  $800;  and  that  if  he  obtained 
a  loan  of  $67,500,  he  would  pay  the  plaintiff  the  sum  of 
$1,000;  and  that  subsequently  he  bound  himself  more 
fully  by  this  agreement  in  writing  which  you  have  heard 
read.  But  Mr.  McNulty  says  that,  before  Mr.  Dooley 
had  obtained  either  a  loan  of  $60,000  or  of  $67,500,  he 
(Mr.  McNulty)  wrote  to  Mr.  Dooley  a  letter,  in  which  he 
informed  the  plaintiff  that  he  revoked  the  authorization; 
in  other  words,  that  he  did  not  desire  the  plaintiff  to  secure 
a  loan  of  $60,000,  or  of  $67,500,  for  him.  And  the  de- 
fendant claims  that  whatever  arrangement  he  made  with 
Mr.  Horton,  who  at  that  time  held  a  mortgage  agamst 
the  defendant's  property  for  the  sum  of  $67,500,  was  made 
by  him  personally  with  Mr.  Horton,  and  was  not  the  result 
of  Mr.  Dooley's  efforts  at  all. 

So,  you  will  see,  gentlemen,  that  you  have  here  a  clean- 
cut  question  of  fact  for  twelve  men  to  decide;  Mr.  Dooley 
says  he  was  employed  to  do  certain  work.  Mr.  McNulty 
acquiesces  in  that,  and  upon  the  stand  testifies  that  he 
did  so  employ  Mr.  Dooley,  but  contends  that  he  sub- 
sequently revoked  that  employment,  and  that  the  reduc- 
tion of  the  interest  rate  on  Mr.  Horton's  loan  was  not  in 
any  way  brought  about  by  the  efforts  of  Mr.  Dooley. 

Of  coiu^e,  it  is  unquestionably  true  that,  if  Mr.  Mc- 
Nulty did  not  receive  any  benefit  from  the  efforts  of  Mr. 
Dooley,  if  Mr.  Dooley  did  not  secure  a  loan  of  $60,000, 
for  him,  and  did  not  seciu-e  a  loan  of  $67,500,  for  him, 
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then  and  in  that  event  Mr.  Dooley  is  not  entitled  to  a  cent, 
and  Mr.  McNulty  should  not  be  called  upon  to  pay  him. 

If,  on  the  other  hand,  a  loan  of  $60,000  or  a  loan  of 
$67,500  was  procured,  and  this  result  was  due  to  the 
efforts  of  Mr.  Dooley,  it  will  then  be  your  privilege  and 
your  right  to  say  that  the  loan  of  $67,500,  although  not 
actually  secured  as  a  loan,  the  result  was  the  same, 
namely,  a  reduction  of  the  rate  of  interest  on  the  loan,  and 
if  you  find  that  that  reduction  was  due  to  the  efforts  of 
Mr.  Dooley  and  not  to  the  efforts  of  Mr.  McNulty,  then 
you  will  have  the  right  to  say  that  the  plaintiff  is  entitled 
to  a  verdict  in  the  sum  of  $1,000. 

All  that  a  broker  is  called  upon  to  do  is  to  bring  the 
principals  together,  the  lender  and  the  borrower.  If  this 
broker,  Mr.  Dooley,  brought  the  lender,  Mr.  Horton,  and 
Mr.  McNulty  together,  and  after  they  were  brought  to- 
gether Mr.  McNulty  reaped  the  benefit  of  Mr.  Dooley's 
efforts  by  securing  a  reduction  of  the  rate  of  interest  on  the 
mortgage  upon  that  property  from  six  per  cent,  to  five 
per  cent.,  be  it  $60,000  or  $67,500,  then  you  would  have 
the  right  to  say  that  this  plaintiff  is  entitled  to  a  verdict. 
It  is  a  clean-cut  question  of  fact  for  you  twelve  men  to 
decide.  Bring  to  bear  your  business  experience  in  deciding 
this  case.  In  doing  so,  you  have  the  right  to  take  into 
consideration  the  interest  of  the  plaintiff,  the  interest  of 
the  plaintiff's  witnesses  and  the  interest  of  the  defendant. 
These  men  have  testified  before  you  upon  the  witness 
stand.  It  is  for  you  to  say,  upon  all  the  evidence  in  this 
case,  whether  the  plaintiff  is  entitled  to  a  verdict  of  $1,000 
with  interest.  If  the  plaintiff  is  entitled  to  a  verdict  imder 
the  law  and  upon  the  evidence,  it  is  your  duty  to  award 
him  a  verdict.  On  the  other  hand,  if  imder  the  law  and 
upon  the  evidence  you  believe  the  plaintiff  is  not  entitled 
to  such  a  verdict,  then  you  should  find  a  verdict  in  favor 
of  this  defendant. 

I  leave  the  case,  gentlemen,  now  for  your  consideration. 

Mr.  Cohalan:  I  except  to  so  much  of  yom*  Honor's 
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charge  as  refers  to  the  defendant  agreeing  to  pay  the 
plaintiff y  and  I  ask  your  Honor  to  charge  that  the  evidence 
is  undisputed  that  the  letter  revoking  the  authorization 
was  received  by  the  plaintiff  prior  to  any  notice  on  the 
part  of  the  defendant  that  a  loan  was  authorized  by  the 
bank. 

The  Court :  I  charge  that  proposition. 

Mr.  Cohalan:  Then  I  ask  your  Honor  to  charge  the 
jury  that,  that  being  so,  they  must  find  a  verdict  for  the 
defendant,  on  the  ground  that  the  revocation  was  re- 
ceived as  a  matter  of  law  prior  to  any  acceptance  by  the 
bank. 

The  Court:  No,  I  refuse  to  charge  that;  I  leave  it  to 
the  jury  to  say.  I  leave  the  jury  to  say  whether  or  not 
Mr.  Dooley  received  the  notification  prior  to  the  accept- 
ance by  the  bank.  That  is  a  question  of  fact  for  the  jury 
to  determine. 

Mr.  Cohalan :  My  point  is  he  did  not  receive  it  prior  to 
the  acceptance  by  the  bank,  but  before  that  acceptance 
was  conununicated  to  McNulty. 

The  Court:  I  leave  that  entirely  to  the  jury. 

Defendant  excepts. 

Mr.  Cohalan :  I  ask  your  Honor  to  charge  that,  if  the 
jury  find  for  the  plaintiff  on  the  matter  of  the  $60,000, 
they  must  deduct  from  the  $800  all  the  expenses  of  the 
lawyers  for  the  loans  which  were  to  be  made. 

The  Court:  I  refuse  to  so  charge. 

Defendant  excepts. 

Mr.  Cohalan:  I  ask  your  Honor  to  charge  the  jury  in 
the  same  wise  as  to  the  Horton  loan,  on  the  expenses. 

The  Court:  I  refuse  to  so  charge. 

Defendant  excepts. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  in 
the  simi  of  $1,000,  with  interest. 

Mr.  Cohalan :  I  now  move  to  set  aside  the  verdict  and 
for  a  new  trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  against  the  law,  against  the  excep- 
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tions  and  on  all  the  grounds  set  forth  in  Section  999  of  the 
Code. 

Motion  denied;  exception  taken. 

The  foregoing  case  and  exceptions  contain  all  the  evi- 
dence taken  on  the  trial  of  this  action. 


Habry  G.  Heyson  and  Henry  C.  Gipson,  Respondents, 
V.  Isaac  Lichtenstein  and  Bessie  Lichtenstein, 
Appellants. 

(157  App.  Div.  483;  142  Supp.  596) 

Pleading;  complaint;  suit  to  enjoin  construction  of  building  in  viola- 
tion of  restrictive  covenant;  disjunctive  allegations;  demurrer 

1.  Under  a  restrictive  covenant  which  provided  that  the  land 
"shall  be  used  and  occupied  solely  for  the  purpose  of  a  private 
dwelling  and  a  private  stable  or  garage,  to  be  used  for  and 
in  connection  with  such  dwelling  house/'  and  the  allegation 
of  the  complaint  was  that  the  defendants  have  "constructed 
certain  sheds  or  outhouses  not  permitted  by  and  in  violation 
of  the  terms  of  the  contract  .  .  .  and  in  violation  of  the 
covenants  referred  to  in  the  deed  of  the  said  premises,"  it 
was  held  that  this  allegation  consisted  largely  of  a  conclusion 
and  that  the  portion  thereof  wherein  it  was  stated  that  certain 
"sheds  or  outhouses"  had  been  constructed  was  defective 
as  being  in  the  disjunctive,  because  the  "shed  or  outhouse" 
may  have  been  a  storm  shed  over  one  of  the  doors  or  en- 
trances to  the  dwelling  house,  or  a  wagon  shed  forming  part 
of  a  private  stable,  or  it  may  have  been  a  conservatory  or  a 
greenhouse.^ 

Appeal  by  the  defendants,  Isaac  Lichtenstein  and 
another,  from  an  order  of  the  Supreme  Court,  made  at 
the  Nassau  Special  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Nassau  on  the  5th  day  of  March, 
1913,  overruling  a  demurrer  to  the  complaint. 

'  No  further  appeal  was  taken  from  this  decision. 

32 
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Frederick  M.  Czaki,  for  the  appellants. 
J.  Henry  Work,  for  the  respondents. 

Per  Curiam: 

Plamtiffs  having  an  interest  in  enforcing  restrictive 
covenants  affecting  land  owned  by  defendants  seek  to 
enjoin  the  construction  and  maintenance  of  buildings 
upon  said  land.  The  covenant  in  question  is  to  the  effect 
that  said  land  "shall  be  used  and  occupied  solely  for  the 
purpose  of  a  private  dwelling  and  a  private  stable  or 
garage,  to  be-used  for  and  m  connection  with  such  dwelling 
house."  The  allegation  of  the  complaint  is  that  defend- 
ants have  "constructed  certain  sheds  or  outhouses  not 
permitted  by  and  in  violation  of  the  terms  of  the  con- 
tract .  .  •  and  in  violation  of  the  covenants  referred 
to  in  the  deed  of  the  said  premises."  Defendants  de- 
murred to  the  complaint  upon  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
from  an  order  overrulmg  said  demurrer  appeal. 

Except  the  words  "constructed  certain  sheds  or  out- 
houses," the  allegation  in  the  complaint  above  referred  to 
is  not  the  statement  of  a  fact  or  facts,  but  a  conclusion 
of  law.  Unless  no  shed  or  outhouse  of  any  description  can 
possibly  be  erected  in  connection  with  a  dwelling  house 
or  a  private  stable  or  garage,  without  destroying  the  char- 
acteristic use  of  the  land  for  these  piuposes,  the  complaint 
is  insufficient,  and  defendants'  demmrer  upon  that  ground 
should  have  been  sustained.  BeckwUh  v.  Pirung,  134  App. 
Div.  608;  119  Supp.  444.  Manifestly  this  is  not  the  case. 
The  allegation  is  in  the  disjunctive.  For  anything  that 
appears,  the  "shed  or  outhouse"  may  have  been  a  storm 
shed  over  one  of  the  doors  of  entrance  to  the  dwelling 
house,  or  a  wagon  shed  forming  part  of  the  private  stable, 
or  it  may  have  been  a  conservatory  or  a  greenhouse. 
The  burden  is,  in  the  first  instance,  on  plaintiffs  to  show  a 
violation  of  the  covenant,  not  upon  defendants  to  show  a 
compliance  therewith. 
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The  order  overruling  the  demurrer  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  demurrer 
sustained,  with  costs,  with  leave  to  plaintiffs,  within 
twenty  days  after  the  entry  of  the  order  herein,  to  amend 
the  complaint  upon  payment  of  the  costs  of  said  demurrer 
and  of  this  appeal. 

Jenks,  p.  J.,  Burr,  Carr  and  Putnam,  JJ.,  concurred; 
Thomas,  J.,  dissented. 

Order  overruling  demurrer  reversed,  with  ten  dollars 
costs  and  disbursements,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiffs  within  twenty  days  after 
entry  of  the  order  herein  to  amend  the  complaint  upon 
payment  of  the  costs  of  said  demurrer  and  of  this  appeal. 


Louis  Joseph  and  Ray  Joseph,  his  wife,  Plaintiffs,  v. 
Ferdinando  Scarano,  et  al.,  Defendants. 

(County  Court,  Kings  County,  October  4,  1913) 
Modification  of  judgment  taken  by  default 

1.  Where  a  judg;ment  has  been  taken  by  default  the  court  has 
no  jurisdiction  to  grant  an  amendment  thereof  on  motion  of 
the  judgment  debtor.^ 

Motion  to  amend  judgment. 
Denied. 

Grover  M.  MoscowiiZy  attorney  for  plaintiffs. 

John  C.  L.  Daly,  attorney  in  person. 


^  The  judgment  in  this  case  contained  a  provision  for  an  allow- 
ance of  2J^  %  to  the  plaintiff.  The  defendant  moved  that  this 
allowance  be  struck  out  and  for  other  rehef.  Mr.  Justice  Dike 
held  that  he  had  no  authority  to  do  so  under  a  default  judgment. 
No  appeal  was  taken  from  the  order  entered  on  this  decision. 
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Dike,  J. : 

The  Court  was  desirous  of  modif }ring,  so  far  as  possible, 
the  rigors  of  the  judgment  entered  by  default  herein,  but 
the  case  of  BvUard  v.  Sherwood^  (85  N.  Y.  253)  would  seem 
clearly  to  indicate  that  owing  to  the  default  the  Court 
is  powerless  at  this  time  to  change  the  terms  of  the  judg- 
ment on  motion.  The  motion  therefore  is  denied,  but 
without  costs,  as  no  discretion  is  lodged  with  the  Court 
in  an  application  of  this  kind. 


John   F.    Conway,    Respondent,    v.   Farish-Stafford 

Company,  Appellant. 

(167  App.  Div.  481;  142  Supp.  572) 
Amendment  of  complaint  by  referee;  changing  cause  of  action 

1.  Under  a  complaint  demanding  compensation  due  under  a 
contract  of  employment,  a  referee  to  whom  the  action  has  been 
sent,  has  no  power  to  permit  an  amendment  so  as  to  change 
the  action  to  one  for  damages  for  breach  of  a  contract,  or  by 
adding  such  a  cause  of  action  thereto.  The  plaintiff's  remedy 
is  to  apply  to  the  Special  Term  for  leave  to  amend. 

Appeal  by  the  defendant,  Farish-Staflford  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Queens 
County  Special  Term  and  entered  m  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  24th  day  of  April,  1913, 
denying  a  motion  to  vacate  an  order  of  reference. 

David  Leventritt  (Herman  H.  OppenJieimer  with  him  on 
the  brief),  for  the  appellant. 

Martin  L.  Stover  (Edwin  Blumenstiel  with  him  on  the 
brieO  for  the  respondent. 
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Per  Curiam: 

In  the  fonn  in  which  this  action  was  originally  brought 
it  was  for  compensation  under  the  contract;  and  was 
clearly  referable.  If  the  amendment  to  the  complaint 
which  the  referee  allowed  had  the  effect  of  changing 
the  cause  of  action  to  one  for  damages  for  breach  of  the 
contract,  or  of  adding  to  the  original  cause  of  action  for 
eonpensation  a  second  cause  of  action  for  such  damages, 
such  amendment  was  not  within  the  power  of  the  referee 
to  grant.  Perry  v.  Dickerson,  85  N.  Y.  345.  If  plaintiff 
is  entitled  thereto,  as  to  which  we  express  no  opinion, 
application  therefor  must  be  made  to  the  Special  Term. 
We  may  consider  the  complaint,  therefore,  as  not  effect- 
ively amended.  If  the  amendment  is  made  at  the  Special 
Term,  either  by  entirely  changing  the  form  of  the  action 
or  by  adding  an  additional  cause  of  action,  the  question 
whether,  after  such  amendment,  the  entire  action  or  either 
cause  thereof  is  referable  may  be  reviewed  either  by  a 
renewal  of  the  motion  to  vacate  the  order  of  reference 
or  by  an  appeal  from  the  oi-der  referring  or  refusing  to 
refer  said  second  cause  of  action,  if  the  amendment  takes 
that  form. 

The  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Jenks,  p.  J.,  Burr,  Thomas,  Carr  and  Putnam,  JJ., 
concurred. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 
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Bernard  Cox,  Respondent,  v.  Cadillac  Hotel  Com- 
pany, Appellant. 

(207  N.  Y.  711;  aff'g  without  opinion  146  App.  Div.  939;  131  Supp. 

1110,  no  opinion) 

Nei^ence;  miHrman  dellTering  milk  at  hotel  injured  by  reason  of 

def ectiye  condition  of  elevator  ^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  October  31,  1911,  afiirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

L.  E.  Warrerif  for  appellant. 

Don  R.  Almy,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Hiscock, 
Colun  and  Citddeback,  J  J.    Not  sitting:  Miller,  J. 


Form  No.  48 


Comidaint;  Negligence;  Milkman  Delivering  Milk  at  Hotel  Injured 
by  Reason  of  Defective  Condition  of  Elevator  * 

Supreme  Court,  New  York  County. 


Bernard  Cox, 

Plamtiff, 
against 
Cadillac  Hotel  Company, 

Defendant. 


The  plaintiff  complaining  of  the  defendant  aU^;es: 


^  For  Complaint  from  this  case,  see  post^  page  502.    For  Charge  of 
Trial  Judge,  see  postf  page  504. 
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First:  That  at  all  the  times  hereinafter  mentioned^  the 
defendant  was  and  still  is  a  domestic  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New  York. 

Second:  That  on  or  about  the  19th  day  of  October, 
1906,  and  for  some  time  prior  thereto,  the  defendant 
owned  or  leased,  operated,  managed  and  controlled  the 
premises  on  the  northeast  comer  of  Broadway  and  43rd 
Street,  Borough  of  Manhattan,  City  of  New  York,  known 
as  the  Cadillac  Hotel,  and  carries  on  a  hotel  business,  and 
in  connection  therewith  and  for  the  purposes  thereof  and 
as  a  part  of  said  premises  operated,  maintamed  and  used 
a  certain  elevator  or  hoist  used  for  the  purpose  of  receiving 
goods,  wares  and  merchandise  in  connection  with  its 
business  aforesaid  and  for  other  purposes. 

Third:  That  on  or  about  the  19th  day  of  October,  1906, 
while  the  plaintiff  was  lawfully  upon  and  using  the  said 
elevator  or  hoist  for  the  purpose  of  delivering  goods, 
wares  and  merchandise  to  the  said  premises  for  the  use  of 
the  defendant  in  its  said  business  upon  said  premises,  and 
without  any  fault  on  his  part  and  solely  through  the  fault 
and  carelessness  and  negligence  of  the  defendant,  its 
agents,  servants  and  employes,  and  by  reason  of  the  de- 
fective and  unsafe  condition  of  said  elevator,  plaintiff  was 
struck,  knocked  down,  and  crushed,  and  by  reason  thereof 
the  plaintiff  was  injured  internally,  externally  and  perma- 
nently about  the  head,  body  and  limbs,  and  was  made 
sick,  sore,  lame,  maimed  and  disabled,  and  he  has  been 
and  will  for  some  time  to  come  be  unable  to  attend  to  his 
usual  duties  and  unable  to  labor  by  reason  thereof,  and  has 
been  and  will  be  compelled  to  expend  moneys  for  medical 
care  and  attendance,  all  to  his  damage  in  the  sum  of 
Twenty  thousand  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  above  named  for  the  sum  of  Twenty  thousand 


146  App.  Div.  939;  131  Supp.  1110,  no  opinion.    See  antef  page  502. 
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dollars  ($20;000),  besides  the  costs  and  disbursements  of 
this  action. 

Don  R.  Almt, 
Attorney  for  Plaintiff, 
68  William  Street, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 


jxjbqe's  chabqe  ^ 

Le  Boef,  J. : 

Gentlemen  of  the  jury,  I  want  you,  before  you  start 
a  consideration  of  the  facts  of  this  case,  to  relieve  your 
minds  absolutely  of  any  impression  which  you  may  have 
formed  from  the  rulings  of  the  Court.  It  is  the  duty  of 
the  Coiu-t  to  hold  the  scales  of  justice  evenly  balanced 
between  the  plaintiff  and  the  defendant,  and  if  in  the 
course  of  the  performance  of  that  duty  it  becomes  nec- 
essary for  the  Court,  as  a  matter  of  law,  to  rule  upon 
motions  and  upon  the  exclusion  or  admission  of  evidence 
which  one  of  the  other  parties  desires  to  introduce,  that 
is  the  Court's  duty.  In  performing  that  duty,  the  Court 
does  not  intend  to  express  any  opinion,  and  if  you  have 
any  idea  that  the  Court  has  expressed  any  opinion  at  aU 
as  to  any  portion  or  phase  of  this  case,  you  must  relieve 
yourselves  of  that  impression.  It  was  not  the  intention, 
and  it  was  not  the  business  of  the  Court  to  express  any 
such  opinion,  and  it  is  your  sole  business  to  determine 
this  case  upon  the  facts  as  exclusive  judges  of  those  facts. 

It  is  the  business  of  the  Court  now  to  explain  to  you 
certain  propositions  of  law  which  will  aid  you  in  deter- 
mining where  the  truth  does  Ue,  and  whether  or  not  this 


1  From  Cox  v.  Cadillac  Hotel  Co,,  207  N.  Y.  711 ;  aflf'g  without  opinion 
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plaintiff,  who  claims  to  be  entitled  to  recover  damages 
of  the  defendant,  is  entitled  to  recover  those  damages, 
and  if  so,  for  what  amount. 

In  the  first  place,  the  plaintiff  brings  the  defendant 
into  court,  and  it  therefore  becomes  the  duty  of  the  plain- 
tiff to  prove  whatever  is  necessary  for  the  plaintiff  to 
succeed,  by  what  we  call  a  fair  preponderance  of  the  evi- 
dence. Now,  a  fair  preponderance  of  the  evidence  does 
not  mean  that  there  shall  be  more  witnesses  upon  the  side 
of  the  plaintiff  than  upon  the  side  of  the  defendant.  It 
means  that  the  evidence  which  the  plaintiff  submits  to  you 
shall  be  weightier  than  that  which  is  presented  upon  the 
side  of  the  defendant,  and  if  you  find  upon  the  various 
propositions  which  are  submitted  to  you  that  the  plaintiff 
has  proved  these  propositions  by  a  fair  preponderance  of 
proof,  then,  and  only  then,  is  the  plaintiff  entitled  to 
recover. 

If,  on  the  other  hand,  the  evidence  equally  balances 
upon  the  propositions  which  you  must  find,  then  the 
plaintiff  has  not  sustained  the  burden  which  the  law  im- 
poses upon  him,  and  he  cannot  recover. 

In  considering  the  evidence  for  the  purpose  of  ascer- 
taining whether  or  not  there  has  been  a  fair  preponderance 
of  proof  on  the  plaintiff's  part,  you  have  a  right  to  take 
into  consideration  the  interest  which  the  parties  may  have, 
and  which  you  may  find  that  they  have  in  the  determina- 
tion of  this  question. 

You  have  a  right  to  determine  from  the  appearance 
of  the  witnesses,  their  demeanor  upon  the  stand,  whether 
they  be  truthful  or  untruthful  witnesses,  and  I  charge 
you  particularly  that  if  you  believe  any  of  the  witnesses 
have  wilfully  sworn  falsely  upon  any  material  fact  in- 
volved in  this  case,  then  you  have  the  right  to  disregard 
the  whole  evidence  of  that  witness,  except  so  far  as  it  is 
supported  or  corroborated  by  other  credible  proof. 

.What,  then,  are  the  questions  which  are  to  be  submitted 
to  you  for  you  to  determine? 
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In  the  first  place,  it  is  the  duty  of  the  plaintiff  to  satisfy 
you  that  he  was  lawfully  upon  this  elevator. 

In  the  second  place,  it  is  the  duty  of  the  plamtiff  to 
satisfy  you  by  this  fair  preponderance  of  evidence  that 
he  was  not  himself  guilty  of  any  negligence  which  contrib- 
uted to  the  accident  which  there  happened,  and  to  the 
injury  which  was  there  sustained. 

The  third  proposition  that  he  must  make  out  by  this 
fair  preponderance  of  evidence  is  that  the  defendant  was 
negligent. 

We  will  address  ourselves  first  to  the  proposition 
whether  or  not  the  plaintiff  was  lawfully  upon  this  eleva- 
tor,' lawfully  upon  the  day  in  question. 

In  the  ordinary  controversy  between  a  passenger  upon 
a  railroad  train  or  between  an  employ^  working  upon 
the  works  or  ways  furnished  to  him  by  his  master,  you 
do  not  have  this  question,  because  there  the  relations 
of  the  parties  are  such  that  from  the  outset  you  are  satis- 
fied that  the  defendant  owes  a  duty  to  the  plaintiff,  and 
the  only  questions  which  are  usually  presented  in  those 
cases  are  whether  the  plaintiff  was  guilty  of  contributoiy 
negligence  and  the  defendant  is  negligent. 

But  in  this  case  the  plaintiff  comes  into  Court  in  a  little 
different  position.  He  comes  into  Court  and  he  shows 
you  that  he  is  not  the  employ^  of  the  defendant  company, 
but  he  claims  that  he  is  one  to  whom  that  defendant 
company  owed  a  duty.  When  I  speak  of  the  defendant 
company,  let  me  say  right  here  that  something  has  been 
said  in  this  case  about  the  fact  that  this  defendant  is  a 
corporation.  Now,  so  far  as  prejudice  is  concerned,  you 
are  not  entitled  to  any  prejudice  in  favor  of  one  party 
or  the  other,  or  any  prejudice  against  any  party.  You 
are  simply  to  judge  this  case  by  the  evidence,  so  that  the 
fact  that  this  defendant  is  a  corporation  cannot  sway 
your  judgment  in  the  slightest  degree,  so  far  as  any  preju- 
dice is  concerned.  Nor,  on  the  other  hand,  are  you  to  be 
actuated  by  any  motives  merely  of  sympathy,  but  you 
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are  to  entirely  regard  my  charge  that  the  determination 
of  this  plainti£F's  right  to  recover  in  this  case  is  to  be 
based  solely  upon  the  evidence. 

Was  this  plaintiff  on  this  day  in  October,  when  this 
accident  happened — ^for  an  accident  did  happen  there — 
that  is  conceded,  and  it  happened  on  this  elevator — was 
this  plaintiff  lawfully  upon  that  elevator?  I  have  been 
requested  to  charge  and  I  do  charge  with  reference  to 
that  subject,  the  following: 

If  the  jury  find,  as  a  matter  of  fact,  that  at  the  time 
of  the  accident  the  plaintiff  was  lawfully  upon  the  elevator 
in  the  discharge  of  his  duty  of  delivering  milk  to  the  hotel, 
then  the  defendant  owed  him  the  duty  to  exercise  reason- 
able care  to  maintain  the  elevator  in  such  a  condition 
that  it  could  be  safely  used  for  that  purpose. 

In  determining  whether  or  not  the  plaintiff  was  law- 
fully upon  the  elevator  at  the  time  of  the  accident,  the 
jury  may  consider  the  natiure  and  character  of  the  eleva- 
tor itself,  together  with  its  landing  stage  and  stopping 
point,  and  you  may  also  consider  the  use  which  you  find 
was  actually  made  of  it,  which  use  you  find  was  either 
known  to  the  servants  and  agents  of  the  defendant,  or 
which  ought  in  the  exercise  of  reasonable  care  to  have 
been  known  to  them. 

Now,  at  the  time  of  the  happening  of  this  accident,  the 
plaintiff  was  performing  a  service  in  which  this  defendant 
company  Was  interested.  When  the  defendant  purchased 
milk  from  the  Beeks  Dairy  Company  and  arranged  for 
its  delivery,  the  defendant  impliedly  invited  the  agents 
and  servants  of  the  said  Beeks  Dairy  Company  to  enter 
upon  its  premises  for  the  purpose  of  making  such  delivery 
to  the  place  designated  by  the  defendant. 

Under  the  circumstances  of  this  case,  the  persons  en- 
gaged in  delivery  of  milk  to  the  defendant  had  the  right 
to  use  any  appliance  furnished  by  the  defendant  to  facili- 
tate such  delivery  in  such  manner  as  you  may  find  was  a 
reasonable  use  of  that  appliance  in  the  exercise  of  reason- 
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able  care  under  the  circumstances,  but  in  order  that 
this  plaintiff  may  recover  in  this  case  you  must  find  that 
the  use  he  made  of  this  elevator  was,  under  all  of  the 
evidence  in  this  case,  such  reasonable  use;  even  if  you 
find  as  a  matter  of  fact  that  there  were  signs  on  the  door 
leading  into  the  elevator  shaft  in  the  basement — if  you 
find '  that  the  signs  did  not  constitute  a  warning  to  the 
plaintiff  with  reference  to  the  use  of  the  elevator — ^unless 
you  find  that  the  signs  themselves  had  reference  to  the 
use  of  the  elevator,  even  if  you  find  as  a  matter  of  fact 
that  these  signs  near  the  door  leading  into  the  elevator 
shaft  in  the  basement — these  signs  did  not  constitute 
a  warning  to  the  plaintiff  unless  they  were  of  such  a  char- 
acter and  so  placed  as  to  be  noticeable  by  a  person  of 
ordinary  care  and  prudence. 

If  you  find  that  as  a  matter  of  fact  there  were  signs 
in  the  door  leading  into  the  elevator  shaft — if  you  also 
find  that  those  signs  were  placed  as,  and  had  reference 
to  a  warning  of  the  existence  of  the  elevator  shaft  and  the 
danger  of  walking  into  or  falling  into  the  shaft  itself,  then 
those  signs  did  not  constitute  a  warning  or  instruction 
with  reference  to  the  use  of  the  elevator. 

In  considering  the  question  whether  such  signs,  if  you 
do  find  that  they  actually  did  exist,  and  you  will  remember 
that  there  is  a  controversy  as  to  that  fact — in  considering 
the  question  as  to  whether  such  signs  had  reference  to 
the  use  of  the  elevator,  you  may  consider  that  Section  492, 
Chapter  275,  of  the  Laws  of  1892,  requires  that  every 
freight  elevator  or  lift  shall  have  a  notice  posted  conspicu- 
ously thereon,  reading  as  follows:  ''Persons  riding  on  this 
elevator  do  so  at  their  own  risk." 

In  considering  the  question  as  to  whether  the  plaintiff 
was  lawfully  upon  the  elevator,  you  may  consider  that 
there  is  no  evidence  that  the  defendant  complied  with 
the  provisions  of  Section  492,  Chapter  275,  of  the  Laws  of 
1892,  which  I  have  just  read  to  you. 

Now,  gentlemen  of  the  jury,  you  will  see  that  your  first 
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proposition  which  you  must  find,  in  order  that  anything 
can  be  accorded  to  this  plaintiff^  is  that  he  was  lawfully 
upon  that  elevator  upon  the  day  in  question. 

Now,  if  you  do  so  find,  then  the  next  proposition  to 
which  you  must  address  yourselves  is  whether  or  not 
upon  that  day  he  was  guilty  of  any  negligence  which 
contributed  to  the  injury  from  which  he  is  now  suffering, 
and  I  charge  you  as  a  matter  of  law  that  after  you  have 
examined  all  of  this  evidence,  taking  all  of  it  in  considera- 
tion, you  come  to  the  conclusion  that  this  plaintiff  upon 
this  day  in  question  was  guilty  of  contributory  negligence, 
then  you  must  stop  there,  for  there  is  nothing  further 
to  be  done  so  far  as  he  is  concerned,  and  yoUr  verdict  will 
have  to  be  a  verdict  of  no  cause  of  action. 

If,  on  the  other  hand,  you  are  satisfied  from  all  the  evi- 
dence in  the  case  that  he  was  not  guilty  of  contributory 
negligence,  and  you  are  satisfied  that  he  himself  was  using 
a  reasonable  degree  of  care  under  all  of  the  circmnstances 
in  the  case,  then  you  may  proceed  to  the  third  question 
for  your  determination,  whether  or  not  this  defendant 
was  guilty  of  negligence. 

I  shall  not  undertake  to  recite  or  rehearse  the  evidence 
upon  the  subject  of  the  defendant's  alleged  negligence. 

You  have  heard  the  testimony  on  the  part  of  the  plain- 
tiff and  certain  phenomena  that  are  claimed  to  have  been 
witnessed  by  some  of  these  witnesses,  and  you  have  heard 
the  testimony  on  the  part  of  the  defendant  tending,  as 
the  defendant  claims,  to  show  that  these  phenomena 
could  not  have  existed  at  all. 

The  controversy  with  reference  to  the  defect,  if  a  defect 
existed,  is  narrowed  right  down  to  this  peculiar  form  of 
shaking  or  jerking,  which  the  plaintiff's  witnesses  say 
that  they  observed,  and  which  the  defendant  upon  the 
other  hand  says  could  not  have  occurred  at  all. 

It  appears  from  the  evidence  on  the  part  of  the  plaintiff 
that  the  phenomena  which  they  claim  existed,  were  ca- 
pable of  having  been  produced  by  a  certain  condition 
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which  they  claim  the  defendants  could  and  should  have 
remedied. 

If  this  plaintiff  was  lawfully  upon  that  elevator;  if  he 
was  not  guilty  himself  of  contributory  negligence  then 
it  remains  for  you  to  determine  imda*  all  of  this  evidence 
whether  or  not  this  defendant,  who  under  those  circum- 
stances would  have  been  required  to  use  reasonable  care 
in  the  construction,  control  and  operation  or  use  of  that 
elevator,  not  to  injure  people  who  came  upon  it  lawfully— 
it  is  for  you  to  determine  whether  or  not  the  defendant 
has  been  derelict  in  that  regard,  and  if  you  do  so  determine, 
if  you  reach  the  conclusion  that  the  plaintiff  has  sustained 
the  burden  upon  all  these  propositions,  then  it  is  your 
duty  to  come  to  the  last  question,  which  is  the  question 
of  damages. 

If,  upon  the  other  hand,  you  are  satisfied  that  the  evi- 
dence balances  upon  that  proposition,  there  is  no  evidence 
here  sufficient  to  satisfy  you  that  the  defendant  was  guilty 
of  negligence  which  caused  this  accident,  then,  in  that 
case,  it  would  be  your  duty  to  stop  right  there  and  bring 
in  your  verdict  of  no  cause  of  action  for  the  defendant. 

Assuming  that  you  have  passed  all  those  three  proposi- 
tions favorably  to  the  plaintiff,  you  come  down  then  to 
the  fourth  and  last  proposition  which  I  must  submit  to 
you  under  those  circumstances,  and  under  those  circum- 
stances only  and  that  is  what  damage  has  this  plaintiff 
sustained. 

As  to  thai  question  you  may  take  into  consideration 
the  earning  capacity  of  the  plaintiff,  you  may  take  into 
consideration  the  actual  pecuniary  loss  which  he  has  sus- 
tained in  losing  his  ability  to  labor  for  the  period  up  to 
the  time  of  this  trial,  which  has  been  testified  to;  you  may 
take  into  consideration  the  amount  he  has  expended  in 
seeking  to  cure  himself  of  the  injuries  which  he  has  sus- 
tained, and  you  may  take  into  consideration  the  pain  an(J 
suffering  that  reasonably  and  naturally  flows  from  this 
accident  or  the  injury  from  which  he  is  now  suffering. 
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Having  taken  all  those  into  consideration  up  to  the 
present  time,  you  may  go  further  and  you  may  consider 
the  aUeged  permanence  of  this  injury,  and  you  may  go 
further  and  consider  the  effect  of  that  upon  his  earning 
capacity  for  such  a  period  as  you,  as  men  of  good  common 
sense,  would  determine  he  would  be  likely  to  live. 

Now,  I  beseech  your  very  serious  consideration  of  that 
question  if  you  reach  it.  You  are  not  to  speculate.  This 
defendant  wants,  and  the  plamtiff,  on  the  other  hand,  is 
entitled  to— a  fair  consideration,  and  you  are  not  to  be 
swayed  by  any  prejudice  or  sjonpathy  if  you  reach  that 
point  in  the  case;  you  are  to  take  that  not  as  a  speculation, 
but  as  an  honest  conviction  on  your  part,  fairly  consider- 
ing and  fairly  treating  these  two  propositions.  You  are 
to  determine  in  that  way  the  extent  of  the  damage  to 
which  the  plaintiff  is  entitled  at  the  hands  of  this  Coiu't. 

You  must  bear  in  mind  as  we  sit  here  the  plaintiff's 
coimsel  and  the  defendant's  counsel  are  officers  of  this 
court,  and  as  a  matter  of  fact,  they  have  presented  their 
case  seriously  and  carefully,  and  you  are  a  part  of  the 
Coiu*t  under  the  solenm  obligation  and  oath  to  fairly 
weigh  the  evidence  in  this  case,  and  I  know  you  will  fully 
perform  the  duty  which  the  law  imposes  upon  you. 

The  jury  thereupon  retire,  and  upon  returning  to  the 
court  room,  state  they  find  a  verdict  for  the  plaintiff  in 
the  sum  of  $4,500. 

Mr.  Oakes:  The  defendant  moves  to  set  aside  the  ver- 
dict on  the  ground  that  it  is  contrary  to  the  law  and 
against  the  weight  of  evidence,  and  on  all  the  grounds 
mentioned  in  Section  999  of  the  Code  of  CivU  Procedure. 

Motion  denied. 

Mr.  Oakes:  Exception. 
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Mary  Sommer,  Respondent,  v.  The  Armor  Gas  and 

Oil  Company,  Appellant^ 

(207  N.  Y.  739;  aflF'g  without  opinion  147  App.  Div.  919;  131  Supp. 

1144,  no  opinion) 

Corporations;  suit  to  compel  corporation  to  sell  to  stocUliolder  pro- 
portion of  increased  capital  stock  aJt  par  pursuant  to  by-kwB 

Appeal  from  a  judgment  of  the  Appellate  Divifflon  of 
the  Supreme  Court  in  the  Fourth  Judicial  DepartmeDt> 
entered  December  4,  1911,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  an  Equity  Term  in  an  action  to  compel  the  defendant 
to  issue  to  plaintiff  a  certificate  for  certain  shares  of  its 
stock  upon  payment  by  her  of  its  value  at  par. 

Simon  FJeischmann  for  appellant. 

Thomas  R.  Stone,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullbn,  Ch.  J.;  Gray,  Willard  Bartlett, 
HiscocK,  CuDDEBACK,  HoQAN  and  Miller,  JJ. 


■  For  Complaint  from  this  case,  see  pod,  page  513.    For  Finding 
see  po8l,  page  515. 
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Form  No.  49 

Complaint;  Corporations;  Suit  to  Compel  Corporation  to  Sell  to 
Stockholder  Proportion  of  Increased  Capital  Stock  at  Par  Pur- 
suant to  By-Laws  > 

Supreme  Court,  Erie  County. 

Mary  Sommer, 

PlaintiflF, 
against 
The  Armor  Gas  &  Oil  Com- 
pany, 

Defendant. 

The  plaintiff  complaining  of  the  defendant,  alleges : 

First:  That  at  all  the  times  hereinafter  mentioned, 
the  defendant  was  and  still  is  a  domestic  corporation, 
havmg  its  principal  office  in  Armor,  Erie  County,  N.  Y. 

Second:  That  on  and  prior  to  August  27th,  1910,  the 
defendant  had  a  captial  stock  of  $10,000  divided  into 
400  shares  of  the  par  value  of  $25.00  each,  and  that  the 
plaintiff  was,  and  since  about  the  organization  of  said 
defendant  has  been  and  still  is  the  owner  of  six  such  shares, 
and  holds  the  certificate  of  said  company  for  the  same. 
That  said  company  was  and  is  sinking  gas  wells  in  the 
Town  of  Hamburg,  and  it  is  now  and  has  been  supplying 
gas  at  a  large  profit,  and  is  earning  large  dividends  on 
said  stock  and  the  increased  capital,  and  as  plaintiff  is 
informed  and  believes,  the  same  will  constantly  increase, 
thereby  making  the  shares  of  said  defendant  of  large  value. 

TmBD:  That  pursuant  to  notice  given  according  to 
law,  the  capital  stock  of  said  defendant  corporation  was 
increased  on  or  about  the  27th  day  of  August,  1910, 

» Prom  Sommer  v.  The  Armor  Gas  &  Oil  Co.,  207  N.  Y.  739;  aflf'g 
without  opinion  147  App.  Div.  919;  131  Supp.  1144,  no  opinion.  See 
ante,  page  512.    For  Findings,  see  posiy  page  515. 
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from  the  sum  of  $10,000  to  the  smn  of  $25,000,  such  in- 
crease of  capital  being  represented  by  600  shares  of  said 
company,  of  the  par  value  of  $25.00  each. 

Fourth  :  That  Section  24  of  the  by-laws  of  the  defend- 
ant, duly  and  regularly  adopted  for  the  management 
of  the  business  of  said  defendant  corporation,  is  as  follows: 
''Whenever  the  capital  stock  of  the  corporation  is  in- 
creased, each  bona  fide  owner  of  its  stock  shall  be  entitled 
to  purchase  at  the  par  value  thereof  an  amoimt  of  stock 
in  proportion  to  the  number  of  shares  of  stock  he  owns  in 
the  corporation  at  the  time  of  such  increase,"  and  the 
plaintiff  as  such  stockholder  as  aforesaid,  had  the  right 
to  have  allotted  and  issued  to  her  at  par,  such  proportion 
of  said  increased  stock  as  her  holdings  in  said  Company 
bore  to  the  whole  capital  stock  thereof  prior  to  such  in- 
crease, and  such  proportion  was  and  is  nine  shares  of  such 
increased  capital  stock. 

Fifth:  That  the  plaintiff  in  due  time  and  before  the 
commencement  of  this  action,  offered  to  take  and  pay 
for  at  par  the  said  nine  shares  of  said  increased  capital 
stock,  and  duly  tendered  to  the  defendant  payment  there- 
for. 

Sixth:  The  plaintiff  alleges  that  in  violation  of  her 
rights  and  not  regarding  its  duties  to  the  plaintiff  in  the 
premises,  the  defendant,  its  officers  and  agents,  refused 
to  issue  said  shares  of  stock  to  the  plaintiff  and  to  receive 
payment  therefor,  and  have  failed  and  still  refuse  to  de- 
liver said  stock  to  the  plaintiff  or  any  part  thereof,  al- 
though a  large  amount  of  said  increased  capital  stock  has 
been  issued  and  delivered  to  some  of  the  stockholders  of 
said  corporation,  upon  the  payment  of  the  par  value 
thereof  to  it. 

Wherefore,  plaintiff  demands  judgment  as  follows: 

I.  That  the  defendant  be  ordered  and  adjudged  to 
issue  and  deliver  to  the  plaintiff  a  certificate  for  nine 
shares  of  its  capital  stock,  upon  payment  to  it  by  the 
plaintiff  of  the  par  value  thereof. 
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II.  In  case  said  shares  of  increased  capital  stock  cannot 
be  so  issued,  that  the  plaintiff  have  judgment  against 
the  defendant  for  damages  in  the  premises. 

III.  For  the  costs  and  disbursements  of  this  action, 
and  such  other  and  further  relief  as  she  may  be  entitled  to. 

Thomas  R.  Stone, 
Attorney  for  PlaintiflF, 
306  Mutual  Life  Bldg., 
Buffalo,  N.  Y. 
[Verification.] 


Form  No.  00 


Corporations;  Suit  to  Compel  Corporation  to  Sell  to 
Stockholder  Proportion  of  Increased  Capital  Stock  at  Par  Pur- 
suant to  By-Laws  ^ 

Supreme  Court,  Erie  County. 


Mary  Sonmier, 

Plamtiff, 
against 
The  Armor  Gas  &  Oil  Com- 
pany, 

Defendant. 


DECISION 


This  action  being  at  issue  and  having  been  tried  by 
the  undersigned  without  a  jury  at  the  Equity  Term  held 
in  and  for  the  County  of  Erie,  March,  1911,  and  the  Court 
having  heard  the  proofs  and  allegations  of  the  parties, 
the  plaintiff  having  appeared  by  Thomas  R.  Stone,  Esq., 
her  attorney,  and  the  defendant  by  Simon  Fleischmann, 


» From  Sommer  v.  The  Armor  Gas  &  Oil  Co.,  207  N.  Y.  739;  aff'g 
without  opinion  147  App.  Div.  919;  131  Supp.  1144,  no  opinion.  See 
anie,  page  512.   For  Complaint  from  this  case  see  ante,  page  513. 
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Esq.,  its  attorney,  and  this  cause  having  been  submitted 
to  the  Justice  holding  said  term  on  the  22nd  day  of  March, 
1911,  and  due  deliberation  having  been  had  thereon,  liie 
Justice  holding  said  term  and  hearing  said  case,  hereby 
makes  the  following  findings  of  fact  and  conclusions  of  law. 

FINDINGS  OF  FACT 

I.  That  the  defendant  was  and  still  is  a  domestic  cor- 
poration having  its  principal  office  in  Armor,  Erie  Co., 
N.  Y. 

II.  That  on  and  before  August  27,  1910,  the  defendant 
had  a  captial  stock  of  $10,000  divided  into  400  shares 
of  the  par  value  of  $25.00  each,  and  the  plaintiff  became 
the  owner  of  six  shares  of  the  capital  stock  of  the  defend- 
ant a  short  time  after  the  organization  thereof  and  holds 
the  certificate  of  the  defendant  therefor. 

III.  That  the  business  of  the  defendant  is  sinking  weDs 
and  producing  gas  for  commercial  purposes,  and  that  its 
stock  is  worth  more  than  the  par  value  thereof. 

IV.  That  on  or  about  the  27th  day  of  August,  1910, 
the  defendant  took  proper  proceedings  to  increase  its 
capital  stock  from  the  sum  of  $10,000  to  the  sum  of  $25,000 
the  increased  capital  stock  being  represented  by  600  shares 
of  the  par  value  of  $25.00  each. 

V.  That  Section  24  of  the  by-laws  of  the  defendant 
in  force  at  the  time  said  stock  was  increased  is  as  fdlows: 
''Whenever  the  capital  stock  of  the  corporation  is  in- 
creased, each  bona  fide  owner  of  its  stock  shall  be  entitled 
to  purchase  at  the  par  value  thereof  an  amount  of  stock 
in  proportion  to  the  number  of  shares  of  stock  he  owns 
in  the  corporation  at  the  time  of  such  increase." 

VI.  That  at  a  meeting  of  the  stockholders  of  the  de- 
fendant on  the  12th  day  of  September,  1910,  the  plaintiff 
was  allotted  shares  in  proportion  to  her  original  holding 
at  par,  and  was  notified  to  pay  for  same  on  or  before 
September  22,  1910,  pursuant  to  resolution  passed  at 
said  stockholders'  meeting,  but  no  notice  was  given  that 
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failure  to  pay  for  said  shares  within  ten  days,  would  forfeit 
her  right  to  take  the  stock. 

VII.  That  shares  of  the  increased  capital  stock  were 
actually  paid  for  by  original  stockholders  as  per  allotment 
made  at  said  stockholders'  meeting,  as  late  as  September 
24th,  1910,  the  money  to  pay  for  same  being  received  by 
the  corporation  without  protest,  and  new  shares  were 
issued  to  them. 

VIII.  That  75  shares  of  the  par  value  of  $25.00  each 
of  said  increased  capital  stock  of  the  defendant  company 
remains  in  its  treasury  imissued. 

IX.  That  the  plaintiJBF  applied  to  the  secretary  of  the 
defendant  on  or  about  the  4th  day  of  October,  1910,  and 
demanded  that  nine  shares  of  the  increased  capital  stock 
to  which  she  was  entitled,  be  issued  to  her,  and  that  she 
was  then  ready  and  willing  to  pay  the  par  value  of  said 
stock  to  said  company,  but  said  officer  refused  to  issue 
said  stock,  basing  his  refusal  upon  the  ground  that  the 
plaintiff  was  too  late  and  could  not  get  it. 

X.  That  on  or  about  the  8th  day  of  October,  1910, 
the  plaintiff  applied  to  the  president,  secretary  and  treas- 
urer of  the  defendant  company,  at  a  meeting  of  the  board 
of  directors  held  on  that  day,  and  demanded  that  nine 
shares  of  stock  of  said  company,  to  which  she  was  entitled, 
be  issued  to  her,  and  that  she  was  ready  and  willing  to 
pay  for  same,  but  said  officers  refused  to  issue  said  stock 
or  to  accept  payment  for  the  said  nine  shares  of  stock. 

XI.  That  the  plaintiff  was  ready  and  willing  to  pay 
and  offered  to  pay  for  the  number  of  shares  of  increased 
capital  stock  allotted  to  her,  on  each  occasion  when  she 
demanded  the  stock,  but  did  not  actually  tender  the 
amount  of  money  equal  to  the  par  value  thereof. 

XII.  That  525  shares  of  the  increased  capital  stock 
of  the  defendant  had  been  issued  to  original  holders  of  its 
capital  stock  at  the  par  value  thereof,  who  applied  for 
the  same  before  and  up  to  midnight  on  the  24th  day  of 
September,  1910. 
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CONCLUSIONS  OP  LAW 

I.  That  the  plaintiff  had  the  right  to  demand  and  she 
was  entitled  to  receive  the  shares  of  increased  capital 
stock  which  had  been  allotted  to  her,  upon  payment  of 
the  par  value  thereof,  as  long  as  the  same  remained  in 
the  treasury  of  the  defendant  unsold. 

II.  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant,  that  it  forthwith  issue  and  deliver  to  the 
plaintiff  a  certificate  for  nine  shares  of  its  capital  stock, 
upon  the  payment  to  it  by  the  plaintiff  of  the  par  value 
thereof. 

III.  That  the  plaintiff  also  have  judgment  for  the  costs 
and  disbursements  of  this  action. 

Judgment  is  ordered  accordingly. 

CxjTHBERT  W.  Pound, 
Justice  of  the  Supreme  Court. 
Dated  April  19,  1911. 


Leslie  G.  Loomis  et  al..  Respondents,  v.  Lehiqh  Valley 

R.  R.  Co.,  Appellant^ 

(208  N.  Y.  312;  modifying  and  affinning  147  App.  Div.  195;  132  Supp. 

138) 

Carriers;  common  law  duty  of  carriers  to  provide  cars  properiy 
equipped  for  transportation  of  grain  and  farm  products  in  bulk; 
conflict  of  laws;  remedy  under  Federal  Act;  when  ezdnstve 

1.  In  the  absence  of  statutory  regulation  it  is  the  duty  of  a 
railroad  which  undertakes  to  carry  grain  and  farm  products 
in  bulk  to  furnish  cars  properly  equipped  for  such  servicei 
and  where  the  shipper  is  compelled  to  expend  money  in 
suppl3ring  a  defect  in  such  cars  the  railroad  company  is  liable 
to  the  shipper  for  such  expense. 

2.  Where  a  Federal  Statute  provides  an  exclusive  remedy  in 
such  a  case  and  the  statute  provides  that  it  may  be  enforced 

1  For  Complaint  from  this  case,  see  post,  page  538. 
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in  a  way  or  before  a  special  tribunal  the  aggrieved  party  will 
be  left  to  the  remedy  given  by  the  statute  which  created  the 
right. 

Appeal  from  a  judgment  entered  November  21,  1911, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Coiirt  in  the  Foiuth  Judicial  Department  overruling 
defendant's  exceptions,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  denying  a  motion  for 
a  new  trial  and  directing  judgment  for  plaintiffs  upon 
the  verdict  rendered  in  their  favor  at  the  Trial  Term. 

The  action  was  brought  to  recover  the  cost  of  lumber 
which  the  plaintiffs,  as  shippers  of  produce  over  defend- 
ant's railroad,  bought  and  used  for  the  purpose  of  making 
certain  freight  cars  furnished  by  the  defendant  suitable 
for  such  shipments.  At  the  Trial  Term  the  Court  directed 
a  verdict  for  the  amount  of  the  plaintiffs'  claim,  and 
denied  defendant's  motion  for  the  direction  of  a  verdict  in 
its  favor.  The  exceptions  to  these  rulings  were  ordered 
heard  at  the  Appellate  Division  in  the  first  instance,  where 
they  were  overruled,  and  the  present  appeal  is  from  the 
judgment  entered  upon  that  disposition  of  the  case. 

The  plaintiffs  are  copartners  m  the  business  of  buying, 
selling  and  shipping  grain,  apples,  potatoes,  onions,  cab- 
bage and  other  farm  products,  and  their  principal  office  is 
at  Victor,  N.  Y.  The  defendant  is  a  railroad  corporation 
organized  under  the  laws  of  the  State  of  Pennsylvania, 
and  is  a  common  carrier  which  soUcits  and  accepts  such 
products  for  transportation  over  its  road  from  its  stations 
at  Victor,  Farmington,  Stanley,  Mendon,  Henrietta,  East 
Rush,  Cedar  Swamps,  Rochester  Junction,  Clifton  Springs, 
North  Le  Roy  and  other  places  in  the  State  of  New 
York  to  other  points  in  the  United  States,  both  within 
and  without  the  State  of  New  York.  The  plaintiffs  buy 
the  grain  and  produce  from  farmers  who  draw  it  to  the 
railroad  stations  in  their  respective  locahties,  where  it  is 
loaded  into  box  cars  for  shipment  in  bulk.    In  order  to 
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load  such  cars  to  the  TninimuTn  capacity  upon  which  the 
freight  rates  are  based,  and  the  maximum  to  which  the 
shipper  is  entitled,  it  is  necessary  that  they  should  be 
equipped  with  grain  doors  or  bulkheads.  Grain  doors 
consist  of  boards  cut  to  the  proper  length  for  nailing  on 
the  inside  of  the  cars  at  the  regular  doors,  which  are  on 
the  sides  of  the  cars  midway  between  the  ends.  The  reg- 
ular car  doors  are  either  of  the  sUding  or  swinging  type, 
and  the  purpose  of  the  grain  doors  in  either  case  is  to  per- 
mit the  loading  of  the  cars  to  their  proper  capacity,  to 
safely  contain  the  load,  and  to  enable  the  unloading  to  be 
done  without  unnecessary  waste  or  inconvenience.  These 
grain  doors  are  sometimes  called  bin  doors,  and  that  char- 
acterization at  once  explains  their  use.  The  loading  of 
grain  and  produce  in  bulk  begins  at  the  two  ends  of  the 
cars,  and  as  the  accumulating  volume  seeks  a  level  which 
brings  it  to  the  open  doors,  the  bin  boards  are  attached 
one  after  another  as  the  load  increases  until  the  proper 
height  is  reached.  Thus  the  produce  is  kept  from  leaking 
in  transit,  and  saved  from  waste  during  the  process  of 
loading  and  unloading.  Bulkheads  serve  the  same  pur- 
pose, the  only  difference  being  that  in  their  use  the  two 
ends  of  the  cars  are  converted  into  two  separate  bins. 
In  that  case  the  bin  boards,  instead  of  being  nailed 
lengthwise  of  the  cars  to  close  the  door  openings,  are 
placed  transversely  of  the  cars  on  either  side  of  these 
openings  so  as  to  leave  a  passage  between  them. 

For  many  years  prior  to  1906  it  had  been  the  custom  of 
the  defendant  to  furnish  cars  fitted  with  grain  doors  for 
the  shipment  of  produce  in  bulk,  or  the  lumber  from  which 
the  shipper  could  make  grain  doors  or  bulkheads,  and  for 
this  purpose  lumber  had  been  placed  from  time  to  time 
at  the  various  stations  where  the  shipper  could  help  him- 
self to  what  he  needed.  The  same  custom  prevailed  on 
other  railroads  in  various  parts  of  the  country. 

From  August,  1906,  to  May,  1908,  the  plaintiffs  con- 
tinued, as  before,  to  bring  to  the  defendants  for  trans- 
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portation  carload  lots  of  produce  to  be  sent  in  bulk,  which 
the  defendant  continued  to  receive  but  for  which  it  neg- 
lected and  refused  either  to  furnish  cars  fitted  with  grain 
doors  or  bulkheads  or  the  lumber  wherewith  to  construct 
the  same,  although  the  plaintiffs  demanded  proper  cars 
for  the  protection  and  transportation  of  their  shipments. 
Upon  the  defendant's  refusal  to  comply  with  these  de- 
mands, the  plaintiffs  bought  and  used  the  necessary  lum- 
ber to  construct  the  grain  doors  and  bulkheads  in  the 
various  cars  which  are  eniunerated  in  Schedule  "A" 
annexed  to  the  complaint.  The  sums  thus  expended 
averaged  $1.60  per  car  and  amoimted  to  a  total  of  $322.07, 
for  which  the  plaintiffs  presented  to  the  defendant  a  state- 
ment with  demand  of  payment  which  was  refused.  There- 
upon this  action  was  brought  with  the  result  above  stated. 

None  of  the  facts  essential  to  the  plaintiffs'  alleged 
cause  of  action  are  controverted  either  in  the  defendant's 
answer  or  in  the  evidence.  The  defendant  relies  upon  the 
assertion  (1)  that  it  was  under  no  common-law  duty  to 
furnish  to  the  plaintiffs  cars  equipped  with  grain  doors, 
bin  doors  or  bulkheads,  and  (2)  that  even  if  such  a  duty 
had  ever  existed  it  had  been  abolished  by  the  provisions 
of  the  Interstate  Commerce  Act  of  February  11th,  1887, 
and  the  Elkins  Act  of  February  19th,  1903,  and  the  Public 
Service  Commissions  Act  of  the  State  of  New  York  (L. 
1907,  ch.  429),  pursuant  to  which  the  defendant  had  filed 
tariffs  of  rates  which  contained  no  provision  for  payments 
or  allowances  to  shippers  for  grain  doors,  bm  doors  or  bulk- 
heads placed  in  cars  by  them. 

The  particular  sections  of  the  Public  Service  Commis- 
sions Act  of  the  state  of  New  York  (L.  1907,  ch.  429)  upon 
which  the  defendant  relies  are  sections  28,  33  and  49,  of 
which  we  shall  quote  only  the  pertinent  parts. 

Section  28  provides  for  the  filing  and  publication  of 
tariff  schedules  which  shall  set  forth,  among  other  things, 
"the  places  between  which  property  and  passengers  will 
be  carried,  and  shall  also  contain  the  classification  of 
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passengers,  freight  or  property  in  force,  and  shall  also 
state  separately  all  terminal  charges,  storage  charges, 
icing  charges,  and  all  other  charges  which  the  commission 
may  require  to  be  stated,  all  privileges  or  facilities  granted 
or  allowed,  and  any  rules  or  regulations  which  may  in  any 
wise  change,  affect  or  determine  any  part,  or  the  aggre- 
gate of,  such  aforesaid  rates,  fares  and  charges,  or  the 
value  of  the  service  rendered  to  the  passenger^  shipper  or 
consignee." 

Section  31  provides:  ^'No  conunon  carrier  shall,  directly 
or  indirectly,  by  any  special  rate,  rebate,  drawback,  or 
other  device  or  method,  charge,  demand,  collect  or  receive 
from  any  person  or  corporation  a  greater  or  less  compensa- 
tion for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers,  freight  or  property,  except  as 
authorized  in  this  act,  than  it  charges,  demands,  collects 
or  receives  from  any  other  person  or  corporation  for  doing 
a  like  and  contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  the  same  or  substantially 
similar  circiunstances  and  conditions." 

Section  33  directs  that  "No  common  carrier  shall 
charge,  demand,  collect  or  receive  a  greater  or  less  or 
different  compensation  for  transportation  of  passengers, 
freight  or  property,  or  for  any  service  in  connection  there- 
with, than  the  rates,  fares  and  charges  applicable  to  such 
transportation  as  specified  in  its  schedules  filed  and  in 
effect  at  the  time;  nor  shall  any  such  carrier  refimd  or 
remit  in  any  manner  or  by  any  device  any  portion  of  the 
rates,  fares,  or  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities  in  the  trans- 
portation of  passengers  or  property  except  such  as  are 
regularly  and  uniformly  extended  to  all  persons  and 
corporations  under  hke  circiunstances." 

Section  49  declares:  "Whenever  either  conunission  shall 
be  of  opinion,  after  a  hearing,  had  upon  its  own  motion, 
or  upon  a  complaint  that  the  rates,  fares  or  charges  de- 
manded, exacted,  charged  or  collected  by  any  common 
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C5amer,  railroad  corporation  or  street  railroad  corporation 
subject  to  its  jurisdiction  for  the  transportation  of  persons 
or  property  within  the  state,  or  that  the  regulations  or 
practices  of  such  conunon  carrier,  railroad  corporation 
or  street  railroad  corporation  affecting  such  rates  are 
unjust,  unreasonable,  unjustly  discriminatory  or  unduly 
preferential,  or  in  any  wise  in  violation  of  any  provision 
of  law,  *  *  *  the  commission  shall  determine  the  just 
and  reasonable  rates,  fares  and  charges  *  *  *  to  be 
charged.  *  *  ♦  And  whenever  the  commission  shall 
be  of  opinion,  after  a  hearing,  had  upon  its  own  motion 
or  upon  complaint,  that  the  regulations,  practices,  equip- 
ment, appliances,  or  service  of  any  such  common  carrier, 
raih-oad  corporation  or  street  railroad  corporation  in 
respect  to  transportation  of  persons  or  property  within 
the  state  are  mijust,  mireasonable,  misafe,  hnproper  or 
inadequate,  the  commission  shall  determine  the  just, 
reasonable,  safe,  adequate  and  proper  regulations,  prac- 
tices, equipment,  appliances  and  service  thereafter  to  be 
in  force." 

The  foregoing  excerpts  from  the  Public  Service  Com- 
missions Law  of  this  state  are,  of  course,  germane  only 
to  the  intrastate  shipments  made  by  plaintiffs  over  the 
defendant's  road;  and  of  such  shipments  there  are  only 
29  as  against  172  interstate  shipments,  to  which  the  pro- 
visions of  the  Interstate  Commerce  Act  are  applicable. 

The  various  parts  of  the  Interstate  Commerce  Act,  and 
its  amendments,  which  bear  upon  the  contentions  of  the 
parties  with  reference  to  interstate  shipments,  are  section 
1,  paragraph  1,  which  provides:  ''That  the  provisions  of 
this  act  shall  not  apply  to  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  delivering,  storage  or 
handling  of  property  wholly  within  one  state  and  not 
shipped  to  or  from  a  foreign  country  from  or  to  any  state 
or  territory." 

Section  1,  par.  2,  which  defines  the  term  "transporta- 
tion" to  mean  ''cars  and  other  vehicles  and  all  instru- 
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mentalities  and  facilities  of  shipment  or  carriage,  irrespec- 
tive of  ownership  or  of  any  contract,  express  or  implied, 
for  the  use  thereof  and  all  services  in  connection  with  the 
receipt,  delivery,  elevation  and  transfer  in  transit,  venti- 
lation, refrigeration  or  icing,  storage,  and  handling  of 
property  transported." 

Section  6,  par.  1,  which  provides  for  the  filing,  printing 
and  posting  of  schedules  of  rates  by  conunon  carriers 
which  "shall  plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall  contain  the 
classification  of  freight  in  force,  and  shall  also  state  sep- 
arately all  terminal  charges,  storage  charges,  icing  charges 
and  all  other  charges  which  the  commission  may  require, 
all  privileges  or  facilities  granted  or  allowed,  and  any  rules 
or  regulations  which  in  any  wise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  aforesaid  rates, 
fares  and  charges,  or  the  value  of  the  service  rendered  to 
the  passenger,  shipper  or  consignee." 

Section  6,  par.  7,  which  provides  that:  "No  carrier, 
unless  otherwise  provided  by  this  act,  shall  engage  or 
participate  in  the  transportation  of  passengers  or  prop- 
erty, as  defined  in  this  act,  unless  the  rates,  fares  and 
charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  act;  nor  shall  any  carrier  charge  or 
demand  or  collect  or  receive  a  greater  or  less  or  different 
compensation  for  such  transportation  of  passengers  or 
property,  or  for  any  service  in  connection  therewith, 
between  the  points  named  in  such  tariffs  than  the  rates, 
fares  and  charges  which  are  specified  in  the  tariff  filed 
and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or 
remit  in  any  manner  or  by  any  device  any  portion  of  the 
rates,  fares  and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities  in  the  trans- 
portation of  passengers  or  property,  except  such  as  are 
specified  in  such  tariffs." 

Section  9,  which  provides:  "That  any  person  or  per- 
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sons  claiming  to  be  damaged  by  any  common  carrier 
subject  to  the  provisions  of  this  act,  may  either  make 
complaint  to  the  conmiission  as  hereinafter  provided  for, 
or  may  bring  suit  in  his  or  their  own  behalf  for  the  re- 
covery of  the  damages  for  which  such  carrier  may  be 
liable  under  the  provisions  of  this  act  in  any  District  or 
Circuit  Court  of  the  United  States  of  competent  jurisdic- 
tion; but  such  person  or  persons  shall  not  have  the  right 
to  pursue  both  of  such  remedies,  and  must  in  each  case 
elect  which  one  of  the  two  methods  of  procedure  herein 
provided  for  he  or  they  will  adopt." 

By  section  1,  par.  1,  of  the  Elkins  Act,  which  went  into 
effect  in  1903,  carrier  corporations,  as  well  as  their  officers 
and  agents,  are  subjected  to  criminal  prosecution  and 
penalties  for  the  wilful  failure  to  file  and  publish  the 
tariffs  or  rates  and  charges  required  by  the  Interstate 
Commerce  Act;  and  it  is  declared  to  be  ''imlawful  for 
any  person,  persons  or  corporation  to  offer,  grant  or  give, 
or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or 
discrimination  in  respect  to  the  transportation  of  any 
property  in  interstate  or  foreign  commerce  by  any  com- 
mon carrier  subject  to  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereof  whereby  any  such  property 
shall  by  any  device  whatever  be  transported  at  a  less 
rate  than  that  named  in  the  tariffs  published  and  filed 
by  such  carrier,  as  is  required  by  said  act  to  regulate 
conmtnerce  and  the  acts  amendatory  thereof,  or  whereby 
any  other  advantage  is  given  or  discrimination  is  prac- 
ticed." 

In  paragraph  2  of  the  same  section  of  the  Elkins  Act 
it  is  provided  that  "Whenever  any  carrier  files  with  the 
Interstate  Commerce  Commission,  or  publishes  a  particu- 
lar rate  under  the  provisions  of  the  act  to  regulate  com- 
merce or  the  acts  amendatory  thereof,  or  participates  in 
any  rates  so  filed  or  published,  that  rate  as  against  such 
carrier,  its  officers,  or  agents  in  any  prosecution  begun 
under  this  act,  shall  be  conclusively  deemed  to  be  the 
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legal  rate,  and  any  departure  from  such  rate,  or  any  off^ 
to  depart  therefrom  shall  be  deemed  to  be  an  offense  under 
this  section  of  the  act." 
Further  facts  appear  in  the  opinion. 

Lyman  M.  Baas  and  Tfurmas  R.  Wheeler ,  for  appellant. 

Edward  P.  White  and  John  Colmey,  for  respondents. 

Werner,  J. : 

The  first  question  to  be  considered  is  whether,  inde- 
pendently of  the  Federal  and  State  statutes,  the  defend- 
ant was  subject  to  a  common-law  duty  to  its  shippers 
to  furnish  them  cars  equipped  with  bin  doors  or  bulkheads 
for  the  shipment  of  grain  and  other  produce  in  bulk.  This 
question  need  not  be  discussed  at  length.  It  is  the  settled 
law  that  a  common  carrier  must  provide  itself  with  vehi- 
cles which  are  safe  and  sufficient  for  the  purpose  intended. 
(Hutchinson  on  Carriers,  sec.  497;  Cincinnati,  JV.  0.  &  T. 
P.  Ry.  Co.  V.  Fairbanks  &  Co.,  90  Fed.  Rep.  467;  Chicago  & 
AUon  R.  R.  Co.  v.  Davis,  159  111.  53.)  We  are  not  now 
considering  the  matter  of  rates,  tariffs  or  regulatory  l^is- 
lation,  but  the  primary  duty  of  the  carrier  to  do  that  which 
he  undertakes  to  do.  When  a  carrier  soficits  and  receives 
produce  for  shipment  in  bulk,  the  law  impUes  the  obliga- 
tion to  furnish  cars  which  are  reasonably  fit  for  that  ser\'- 
ice;  and  when  the  carrier  fails  in  that  duty,  to  the  damage 
of  the  shipper,  the  latter  may  ordinarily  invoke  his  remedy 
at  law  to  recover  the  loss  which  results  from  the  derelic- 
tion of  the  former.  There  are  instances,  however,  in 
which  the  predicament  of  the  shipper  and  the  degree 
of  the  carrier's  dereliction  are  elements  to  be  considered 
in  determining  the  remedy  to  be  applied.  When  the  ship- 
per brings  his  produce  to  a  country  station,  where  there 
are  no  facilities  for  storage,  and  discovers  that  the  carrier 
has  furnished  cars  which  are  not  fit  for  their  intended  serv- 
ice^ but  which  can  be  made  so  by  a  trifling  expenditure  of 
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labor  and  money,  it  is  but  reasonable  that  the  shipper 
should  be  permitted,  for  the  advantage  of  both,  to  per- 
form the  initial  duty  of  the  carrier,  and  charge  it  with 
the  fair  expense.  Any  other  course  would  entail  upon 
bqth  imnecessary  hardship  and  loss.  The  carrier  could  be 
mulcted  in  damages  out  of  all  proportion  to  its  slight 
infraction  of  duty,  and  the  shipper  subjected  to  losses, 
under  his  contracts  with  others,  not  within  the  scope  of  the 
carrier's  agreement,  and  thus  irremediable.  These  con- 
siderations, and  others  of  mutual  convenience,  are  doubt- 
less responsible  for  the  long  standing  and  practically 
universal  custom  in  this  part  of  the  coimtry  of  per- 
mitting the  shippers  of  grain  and  produce  in  bulk  to  equip 
cars  furnished  for  such  service  with  the  necessary  bin 
doors  or  bulkheads  when  the  carrier  has  failed  to  do 
so.  The  record  discloses  that  for  many  years  prior  to 
1906  it  had  been  the  custom  for  the  defendant  and  of 
other  railroads  in  this  State  to  furnish  shippers  of  grain 
and  produce  in  bulk  the  lumber  with  which  to  convert 
ordinary  freight  cars  into  suitable  conveyances  for  such 
shipments,  and  that  without  the  addition  of  bin  doors  or 
bulkheads  such  cars  are  not  suitable  for  the  service.  It 
appears  that  they  cannot  be  loaded  to  the  minimum  capac- 
ity upon  which  the  freight  rate  is  based,  or  the  maxi- 
mimi  which,  in  the  interest  of  the  shipper,  they  are  de- 
signed to  hold.  If  the  shipment  happens  to  be  grain, 
the  load  naturally  gravitates  to  the  level  at  the  car  doors 
where  the  pressure  may  create  a  space  through  which  the 
load  is  jolted  out  in  transit.  And  in  unloading  there  is 
abo  a  degree  of  waste  and  inconvenience,  because  a  car 
laden  with  gram  or  other  loose  produce,  and  not  equipped 
with  bin  doors  or  bulkheads,  cannot  be  opened  without 
spilling  some  of  its  contents.  As  to  the  shipments  set 
forth  in  the  schedule  annexed  to  the  complaint,  the  de- 
fendant refused,  after  demand  by  the  plaintiffs,  to  equip 
its  cars  with  the  necessary  appliances.  Without  them 
the  cars  were  practically  useless.     We  think  that,  in 
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these  circumstances,  the  plaintififs  were  justified  in  fur- 
nishing the  necessary  lumber,  and  that  for  the  concededly 
reasonable  expense  incurred  by  them  they  are  entitled  to 
recover  from  the  defendant,  unless  the  provisions  of  our 
Public  Service  Commissions  Law  or  of  the  Interstate 
Commerce  Act  have  established  a  different  rule. 

In  view  of  the  legislation  to  which  we  have  referred, 
the  subject  under  discussion  naturally  divides  itself  into 
two  distinct  branches.  The  one  relates  to  intrastate  ship- 
ments, and  the  effect  of  our  State  legislation  upon  the 
common-law  rights  and  obUgations  of  the  parties,  and 
the  other  refers,  of  course,  to  interstate  transportation, 
in  respect  of  which  the  effect  of  the  Federal  statutes  is  to 
be  considered. 

The  defendant  relies  upon  certain  provisions  of  the  Pub- 
lic Service  Conmiissions  Law  to  exempt  it  from  the  lia- 
bility to  which  it  has  thus  far  been  held  for  the  expense 
which  the  plaintiffs  incurred  in  fitting,  for  bulk  ship- 
ments of  grain  and  other  produce,  the  29  cars  which  were 
used  in  intrastate  traffic.  We  are  referred  to  parts  of 
sections  28,  31  and  49  of  the  act,  which  we  have  quoted; 
but  we  find  in  them  nothing  which  is  directly  controlling 
of  the  question.  Section  28  deals  with  the  matter  of  pub- 
lishing tariff  schedules,  which  shall  "state  separately  all 
terminal  charges,  storage  charges,  icing  charges,  and  all 
other  charges  which  the  conmiission  may  require  to  be 
stated,  all  privileges  or  facilities  granted  or  allowed"  and 
any  rules  or  regulations  which  may  affect  or  determine 
rates,  "or  the  value  of  the  service  rendered  to  the  *  *  * 
shipper."  Section  31  forbids  unjust  discrimination,  re- 
bate, drawback,  or  other  device  by  which  one  shipper 
may  be  favored  in  service  or  charges  over  other  shippers 
in  similar  conditions;  and  section  49  provides  that  "when- 
ever the  commission  shall  be  of  opinion,  after  a  hearing, 
had  upon  its  own  motion  or  upon  complaint,  that  the 
regulations,  practices,  equipment,  appliances,  or  service 
of  any  such  common  carrier  *|*  *  in  respect  to  trans- 
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portation  of  *  *  *  property  within  the  State  are  unjust, 
unreasonable,  unsafe,  improper  or  inadequate,  the  com- 
mission shall  determine  the  just,  reasonable,  safe,  adequate 
and  proper  regulations,  practices,  equipment,  appliances, 
and  service  thereafter  to  be  in  force,''  etc.  A  closer  view 
of  these  sections  reveals  their  inapplicability  to  the  precise 
question  here  involved.  This  is  not  a  case  of  unjust  dis- 
crimination against  the  shipper;  nor  yet  a  case  in  which 
there  has  been  a  hearing  by  the  commission,  either  upon 
its  own  motion  or  upon  complaint,  as  to  the  practices, 
equipment  or  service  of  the  carrier;  nor  even  a  case  in 
which  there  was  any  action  by  the  commission  arising 
out  of  the  carrier's  if ailure  to  promulgate  tariff  schedules 
stating,  among  other  things,  the  ''privileges  or  facilities 
granted  or  allowed"  to  the  shipper.  We  are  concerned 
in  this  action  with  the  antecedent  duty  of  the  carrier 
to  furnish  ''sufficient  and  suitable  cars  for  the  trans- 
portation of  such  freight  in  carload  lots  (Section  37) 
with  reference  to  which  the  conunission  had  not  acted  at 
the  time  when  this  controversy  arose.  Primarily  the 
question  is  not  one  of  rates  or  regulation  at  all,  but  of 
the  carrier's  failure  to  perform  its  initial  duty  to  give  the 
shipper  cars  fit  for  the  service  for  which  they  were  fur- 
nished. That  is  obviously  a  duty  with  reference  to  which 
the  commission  has  power  to  make  rules  and  regulations, 
and  even  rates,  but  until  it  acts  within  the  scope  of  its 
powers  the  subject  is  one  of  which  our  Courts  have  cog- 
nizance under  the  general  rules  of  law.  Except  for  the 
small  amount  involved  in  this  branch  of  the  case  the 
question  is  of  merely  academic  interest,  for  the  commis- 
sion has  since  had  a  hearing  upon  the  complaint  of  the 
New  York  State  Shippers  Protective  Association  against 
this  defendant,  impleaded  with  other  railroad  corpora- 
tions, and  has  decided  that  "the  legal  duty  of  the  carrier 
to  furnish  a  suitable  car  for  the  transportation  of  either 
grain,  potatoes  or  other  bulk  produce,  includes  provision 
of  a  proper  inside  guard  for  the  carload."  Under  that 
34 
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decision,  which  was  rendered  in  November,  1909,  all 
common  carriers  of  such  bulk  shipments  are  now  require 
to  furnish  cars  equipped  with  inside  or  grain  doors,  bulk- 
heads, or  other  proper  devices,  so  that  loading  or  unload- 
ing may  be  accomplished  with  reasonable  facility;  or,  in 
the  alternative,  if  the  carrier  and  the  shipper  deem  their 
convenience  best  served  by  allowing  the  shipper  to  fur- 
nish these  appliances,  the  carrier  may  make  a  stated 
allowance  therefor,  not  less  than  the  full  average  cost 
thereof,  which  shall  be  stated  in  its  published  tariffs,  and 
shall  leave  to  the  shipper  the  option  to  supply  either 
grain  doors  or  bulkheads.  In  common  with  other  car- 
riers within  the  State,  the  defendant  has  so  amended  its 
tariff  schedules  as  to  comply  with  this  decision,  and  the 
commission  has  fixed  the  rates  with  reference  to  this  prac- 
tice. The  question  is  now  one  of  rates,  because  the  com- 
mission, acting  within  the  range  of  its  powers,  has  made 
it  so.  The  carrier  is  given  the  alternative  of  furnishing 
a  car  suitable  for  shipment  of  bulk  produce,  or  of  per- 
mitting the  shipper  to  do  so,  but  in  either  event  the  tariff 
schedules  filed  by  the  carrier  must  disclose  the  uniform 
charges  in  the  one  instance,  and  the  uniform  allowance 
in  the  other.  This  power  of  fixing  rates  and  makmg 
regulations  concerning  intrastate  traffic  is  clearly  within 
the  jurisdiction  of  our  State  public  service  commission, 
but  their  determinations  are  not  retroactive.  It  is  true 
that  the  commission  did  not  act  until  November,  1909, 
with  reference  to  the  shipment  of  cars  used  in  intrastate 
shipments  of  produce  in  bulk,  but  it  is  that  very  fact 
which,  in  our  judgment,  left  unaffected  the  jurisdiction 
of  our  State  Courts  to  deal  with  the  question  imtil  the 
commission  had  exercised  its  power  over  the  subject. 
These  views  lead  to  the  conclusion  that  the  plaintiffs  are 
entitled  to  recover  the  money  expended  by  them  in  equip- 
ping with  grain  doors  and  bulkheads  the  intrastate  cars 
set  forth  in  the  schedule  annexed  to  the  complaint. 
The  view  which  we  are  to  take  of  the  rights  of  the 
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plaintiffs  in  respect  of  their  interstate  shipments  is  nec- 
essarily governed  by  considerations  entirely  different 
from  those  which  have  led  to  our  conclusion  as  to  the 
intrastate  shipments.  Here  we  are  upon  different  ground 
for  we  are  now  dealing  with  Federal  statutes  and  with 
the  decisions  of  Federal  Courts  in  demarking  their  effect 
and  interpretation.  If  the  subject  is  covered  by  the 
enactments  of  Congress,  and  if  the  Federal  Courts  or 
tribunals  are  invested  with  jurisdiction  over  it,  our 
jurisdiction  is  at  an  end,  without  regard  to  what  it  may 
have  been  at  common  law  or  under  oiu*  own  statutes. 
The  first  thing  to  be  noticed  is  that  the  Interstate  Com- 
merce Act  and  the  acts  auxiliary  thereto  are  much  more 
comprehensive  and  drastic  than  our  Public  Service  Com- 
missions Law.  Section  2  of  the  Interstate  Commerce 
Act  defines  the  term  "transportation"  as  meaning  "cars 
and  other  vehicles  and  all  instrumentalities  and  facilities 
of  shipment  and  carriage''  and  all  services  in  connection 
therewith  and  in  the  "handling  of  the  property  trans-. 
ported."  Section  6,  par.  1,  directs  the  making,  printing, 
filing  and  posting  of  tariff  schedules  "which  shall  plainly 
state  the  places  between  which  property  *  *  *  will  be 
carried,  *  ♦  *  the  classification  of  freight  in  force,  *  *  * 
all  termmal  charges,  storage  charges  and  icing  charges, 
and  aU  other  charges  which  the  commission  may  requirCy  all 
privileges  or  facilities  granted  or  allowed  J*  The  same  sec- 
tion, par.  7,  prohibits  any  carrier  from  engaging  in  inter- 
state traffic  imless  the  tariff  schedules  have  been  promul- 
gated as  stated,  and  forbids  any  different  or  other  charge 
or  compensation  than  the  published  rate,  or  the  taking  of 
any  different  rates  than  those  specified.  Section  1,  par.  2, 
of  the  Elkins  Act  subjects  all  corporations  and  their 
officers  and  agents  to  prescribed  penalties  for  any  vio- 
lation of  any  of  the  foregoing  provisions,  and  paragraph  2 
of  the  same  section  makes  it  a  punishable  offense  to 
even  offer  to  depart  from  the  rates  thus  established. 
Section  9  of  the  Interstate  Commerce  Act  provides: 
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''That  any  person  or  persons  clauning  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of  this 
act  may  either  make  complaint  to  the  commission  as  here- 
inafter provided  for,  or  may  bring  suit  in  his  or  their 
own  behalf  for  the  recovery  of  the  damage  for  which 
such  conmion  carrier  may  be  liable  under  the  provisions 
of  this  act,  in  any  district  or  circuit  court  of  the  United 
Slates  of  competent  jurisdiction;  but  such  person  or  per- 
sons shall  not  have  the  right  to  pursue  both  of  said  reme- 
dies, and  must  in  each  case  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he  or  they  win 
adopt."  There  are  other  sections  of  the  statutes  which 
have  a  bearing,  but  we  have  quoted  enough  to  make  it 
clear  that  the  general  subject  is  one  of  which  the  Congress 
of  the  United  States  has  assumed  control.  It  has  enacted 
a  statute  giving  to  any  person  claiming  to  have  been 
damaged  by  any  carrier  subject  to  the  act,  his  choice  of 
two  tribimals  in  which  his  grievance  may  be  considered 
and  decided.  He  ma,y  go  in  the  first  instance  to  the  Inter- 
state Conmiission,  or  he  may  sue  in  the  Federal  Courts, 
but  he  must  choose  between  these  two.  Congress  has  not 
only  acted  m  the  premises,  but  it  has  prescribed  m  terms 
which  indicate  an  intention  to  exclude  all  others,  the 
tribunals  to  which  jthe  claimant  must  address  himself. 
This  is  what  accentuates  the  distinction  between  the 
interstate  and  the  intrastate  questions.  In  this  State, 
under  our  own  statute,  the  question  is  whether  our  com- 
mission has  acted  upon  a  subject  which,  although  invoh'- 
ing  the  conmion-law  duty  of  furnishing  proper  cars,  could 
be  brought  into  the  sphere  of  rates  by  proper  administra- 
tive action;  and  that,  as  we  have  seen,  was  not  done  until 
after  the  period  covered  in  the  complaint.  Under  the 
Federal  statute,  the  question  is  not  whether  the  Interstate 
Conmiission  has  acted,  but  whether  Congress  has  assumed 
such  control  of  this  feature  of  interstate  conmaerce  as  to 
divest  our  State  Courts  of  the  jurisdiction  which  they  had 
before  the  Federal  statutes  were  enacted.   Upon  that  ques- 
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tion  there  is  little  we  can  say,  except  to  cite  the  decisions 
of  the  Supreme  Court  which  very  plainly  speak  for  them- 
selves. In  the  recent  case  of  Chicago,  R.  I.  &  Pac.  Ry. 
Co.  V.  Hardvxick  Farmers'  Elevator  Co.,  226  U.  S.  426, 
that  Court  considered  the  efifect  of  the  Interstate  Com- 
merce Act,  upon  the  Minnesota  Reciprocal  Demurrage 
Law  under  which  railroad  carriers  were  subjected,  upon 
the  demand  of  the  shipper,  to  a  demurrage  charge  of  ILOO 
per  car  for  each  day's  delay  in  furnishing  cars,  and  also  a 
reasonable  attorney's  fee.  In  discussing  the  Interstate 
Commerce  Act  and  its  effect  upon  the  Minnesota  statute, 
Chief  Justice  White  spoke  for  the  Court  as  follows: 
''As  legislation  concemmg  the  deUvery  of  cars  for  the 
carriage  of  interstate  traffic  was  clearly  a  matter  of  in- 
terstate conmierce  regulation,  even  if  such  subject  was 
embraced  within  that  class  of  powers  concerning  which 
the  State  had  a  right  to  exert  its  authority  in  the  absence 
of  legislation  by  Congress,  it  must  follow  in  consequence 
of  the  action  of  Congress  to  which  we  have  referred 
that  the  power  of  the  State  over  the  subject-matter  ceased 
to  exist  from  the  moment  that  Congress  exerted  its  para- 
mount and  all-embracing  authority  over  the  subject. 
We  say  this  because  the  elementary  and  long-settled 
doctrine  is  that  there  can  be  no  divided  authority  over 
interstate  commerce  and  the  regulations  of  Congress 
on  that  subject  are  supreme.  It  results,  therefore,  that 
in  a  case  where  from  the  particular  nature  of  certain 
subjects  the  State  may  exert  authority  imtil  Congress 
acts  imder  the  assumption  that  Congress  by  inaction  has 
tacitly  authorized  it  to  do  so,  action  by  Congress  destroys 
the  possibility  of  such  assumption,  since  such  action, 
when  exerted,  covers  the  whole  field  and  renders  the  State 
impotent  to  deal  with  a  subject  over  which  it  had  no 
inherent  but  only  a  permissive  power."  (p.  435.) 

To  the  same  effect  is  the  case  of  Teouis  &  Pac.  Ry. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  where  the 
question  was  one  of  rates.    The  syllabus  very  succinctly 
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paraphrases  the  opinion  as  follows:  ''The  Interstate  Com- 
merce Act  was  intended  to  afford  an  effective  and  com- 
prehensive means  for  redressing  wrongs  resultmg  from 
imjust  discriminations  and  undue  preference,  and  to  that 
end  placed  upon  carriers  the  duty  of  publishing  schedules 
of  reasonable  and  uniform  rates;  and,  consistently  with 
the  provisions  of  that  law,  a  shipper  cannot  maintain  an 
action  at  conmion  law  in  a  State  Court  for  excessive  and 
unreasonable  freight  rates  exacted  on  interstate  ship- 
ments where  the  rates  charged  were  those  which  had 
been  duly  fixed  by  the  carrier  according  to  the  act,  and 
had  not  been  found  to  be  imreasonable  by  the  Interstate 
Commerce  Commission."  The  same  rule  was  laid  down 
in  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424,  where  there 
was  a  conflict  between  the  Interstate  Conmierce  Law 
and  a  statute  of  North  Carolina  imposing  a  penalty  upon 
carriers  for  any  refusal  to  receive  freight  at  any  regular 
station  or  to  forward  the  same  by  a  route  selected  by 
the  person  tendering  the  same;  and  in  Northern  Pac. 
Ry.  Co.  V.  Washington,  222  U.  S.  370,  378,  it  was  held 
that  the  "Hours  of  Service  Law"  applicable  to  raihroads 
engaged  in  interstate  traffic,  passed  by  Congress  in  1907, 
although  not  to  take  effect  for  a  year  after  its  enactment,  at 
once  superseded  the  State  statutes  relating  to  the  subject. 
Here  again  the  Supreme  Court,  speaking  through  Chief 
Justice  White,  announced  it  as  "elementary  ♦  ♦  *  that 
the  right  of  a  State  to  apply  its  police  power  for  the  pur- 
pose of  regulating  interstate  commerce  *  *  ♦  exists  only 
from  the  silence  of  Congress  on  the  subject,  and  ceases 
when  Congress  acts  on  the  subject  or  manifests  its  pur- 
pose to  call  into  play  its  exclusive  power." 

It  would  add  to  the  discussion  nothing  but  increased 
length  to  quote  more  from  the  many  cases  which  deal 
with  this  subject.  We  cite  a  few  which  fully  sustain  the 
foregoing  expressions  of  the  Supreme  Court,  and  others 
which  clearly  show  that  the  subject-matter  involved  in 
the  case  at  bar  is  regarded  as  being  under  the  control  of 
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the  Federal  commission.  {McNeiU  v.  Southern  Ry.  Co., 
202  U.  S.  543;  Atlantic  Coast  lAne  R.  Co.  v.  Macon  Grocery 
Co.,  166  Fed.  Rep.  206;  aflfd.,  215  U.  S.  501;  S.  <fc  0. 
R.  R.  Co.  V.  Pitcaim  Coal  Co.,  215  U.  S.  481 ;  Morrisdale 
Coal  Co.  V.  Penn.  R.  R.  Co.,  176  Fed.  Rep.  748;  Clement 
V.  Louisville  &  N.  R.  R.  Co.,  153  Fed.  Rep.  979;  D.  &  R. 
G.  R.  R.  Co.  V.  Boer  Bros.  Mer.  Co.,  187  Fed.  Rep.  485.) 
Neither  would  it  be  profitable  to  dwell  at  length  upon 
the  difference,  contended  for  by  plaintiff's  counsel,  be; 
tween  a  question  of  rates  and  a  carrier's  conunon-law 
duty  to  furnish  cars  suitable  for  the  traffic  in  which  he 
engages.  Conceding  its  existence  and  admitting  the  ab- 
stract soundness  of  the  argument,  the  fact  remains  that 
Congress  has  made  it  a  question  of  rates  over  which 
the  Interstate  Commerce  Commission  has  exclusive  con- 
trol, and  in  respect  of  which  any  justiciable  controversy 
is  referred  exclusively  to  the  Federal  courts.  There  are 
many  cases  in  which  the  State  Courts  may  enforce  a 
right  of  action  arising  under  an  act  of  Congress,  but 
only  when  the  act  expressly  confers  such  jurisdiction 
or  is  silent  upon  the  subject.  This  rule  and  the  reasons 
upon  which  it  rests  are  well  stated  in  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Wallace,  223  U.  S.  481,  490:  ''Statutes 
have  no.extra-territorial  operation,  and  the  courts  of  one 
government  cannot  enforce  the  penal  laws  of  another.  At 
one  time  there  was  some  question  both  as  to  the  duty  and 
power  to  try  civil  cases  arising  solely  under  the  statutes 
of  another  State.  But  it  is  now  recognized  that  the  juris- 
diction of  State  Courts  extends  to  the  hearing  and  deter- 
mination of  any  civil  and  transitory  cause  of  action 
created  by  a  foreign  statute,  provided  it  is  not  of  a  char- 
acter opposed  to  the  public  policy  of  the  State  in  which  the 
suit  is  brought.  When  the  statute  creating  the  right  pro- 
vides an  exclusive  remedy,  to  he  enforced  in  a  particular 
way,  or  before  a  special  tribunal,  the  aggrieved  party  vrill 
be  left  to  the  remedy  given  by  the  statute  which  created  the 
right.    But  jurisdiction  is  not  defeated  by  implication. 
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And,  considering  the  relation  between  the  Federal  and 
the  State  governments,  there  is  no  presumption  that 
Congress  intended  to  prevent  State  Courts  from  exercising 
the  general  jurisdiction  already  possessed  by  them,  and 
under  which  they  had  the  power  to  hear  and  detennine 
causes  of  action  created  by  Federal  Statute."  That  was 
written  in  a  case  involving  the  liability  of  an  initial  carrier 
for  non-delivery  of  goods  by  the  connecting  carrier,  and 
in  which  it  was  held  that  the  damages  caused  by  the  failure 
to  deliver  the  goods  were  not  traceable  to  a  violation  of 
the  Interstate  Commerce  Law.  To  the  same  effect  are 
Missouri  Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.^  211 
U.  S.  612,  and  N.  7.,  N.  H.  &  H.  R.  R.  Co.  v.  New  York, 
165  U.  S.  628.  In  the  Second  Employers^  Liability  CaseSj 
223  U.  S.  1,  57,  the  jurisdiction  of  the  State  Courts  under 
the  Federal  Employers'  Liability  Law  was  recognized 
upon  the  distinct  ground  that  the  statute  gave  the  Cir- 
cuit Courts  of  the  United  States  jurisdiction  that  is  not 
exclusive,  but  only  concurrent  with  the  jurisdiction  of 
the  Courts  of  the  several  States. 

We  have  yet  to  consider  whether  we  can  divide  the 
single  judgment  recovered  by  the  plaintiffs,  so  as  to 
sustain  that  part  predicated  upon  the  intrastate  ship- 
ments, and  to  disallow  for  lack  of  jurisdiction  that  part 
which  rests  upon  the  interstate  shipments.  The  general 
rule  in  actions  at  law  is  that  upon  appeal  from  a  single 
judgment  the  appellate  court  must  affirm  or  reverse  as 
to  the  whole  of  the  recovery  and  as  to  all  the  parties. 
{Goodsell  V.  Western  Union  Tel.  Co.,  109  N.  Y.  147; 
Wolstenholme  v.  Wolstenholme  File  Mfg.  Co.,  64  id.  272; 
Nai.  Bd.  of  Marine  Underwriters  v.  Nat.  Bank  of  the 
Republic,  146  id.  64.)  The  reason  of  the  rule  is  that  it 
would  produce  endless  confusion  and  embarrassment  in 
the  administration  of  justice  to  permit  single  causes  of 
action  and  judgments  to  be  split  up  so  that  different  parts 
thereof  could  be  in  litigation  in  different  Courts  at  the 
same  time.    We  do  not  think  this  case  is  within  the  reason 
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of  the  rule.  Although  there  is  no  separation  of  causes  of 
action  either  in  the  complaint  or  in  the  judgment,  there 
are  manifestly  two  such  causes  if  we  are  right  in  holding 
that  there  is  a  distinction  between  intrastate  shipments 
and  interstate  shipments.  They  are  easily  separable. 
The  result  of  our  decision  is  that  the  plaintiffs  are  en- 
titled to  recover  upon  one  and  not  upon  the  other.  In 
these  circumstances  it  is  both  logical  and  just  to  make 
an  end  to  the  litigation  by  directing  that  the  judgment 
shall  be  reduced  to  $64.45,  and  as  thus  modified  affirmed, 
without  costs  of  this  appeal  to  either  party.  (Wohten- 
holme  V.  Wolstenholme  File  Mfg.  Co.,  supra;  Board  of 
Underwriters  v.  Nat  Bank  of  the  Rejmblic,  supra.) 

Gray,  J. (dissenting). 

I  am  of  the  opinion,  if,  as  it  is  conceded,  the  common- 
law  duty  of  the  defendant  in  this  case  extended  to  the 
furnishing  of  cars  suflSciently  equipped  for  the  carriage 
of  the  plaintiff's  produce,  that  the  obligation  existed  at 
the  place  of  shipment  and  was  enforceable,  whatever  the 
destination  of  the  freight.  The  argument  that  the  in- 
terstate commerce  acts  confer  exclusive  jm-isdiction  upon 
the  Federal  Coiu1;s  to  determine  claims  and  cases  of  in- 
fractions of  agreements  relating  to  shipments  beyond 
State  lines  does  not  impress  me  as  sound  in  its  applica- 
tion to  the  present  case.  I  think  that  the  Coiu'ts  of  this 
State  did  not  lose  their  jurisdiction  to  enforce  the  obliga- 
tion, which  arose,  or  was  implied,  in  the  transaction  be- 
tween the  parties.  In  the  cases  decided  by  the  United 
States  Supreme  Court,  to  which  Judge  Werner  refers 
in  his  opinion,  the  States  had  enacted  laws  which  operated 
in  regulation  of  the  duties  and  obligations  of  carriers  of 
interstate  traflSc.  This  case  does  not  present  a  question 
where  the  State  has  imdertaken  to  exert  its  authority 
over  subject-matters,  which,  by  congressional  action, 
had  been  brought  within  Federal  control. 

For  these  reasons,  briefly,  I  dissent. 
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and  HoGAN,  JJ.,  concur  with  Werner,  J.;  Gray,  J., 
reads  dissenting  opinion. 
Judgment  accordingly. 


Form  No.  61 


Complaint;  Carriers;  Common-law  Duty  of  Carriers  to  Provide 
Cars  Properly  Equipped  for  Transportation  of  Grain  and  Faim 
Products  in  Bulk;  Conflict  of  Laws;  Remedy  under  Federal 
Act;  When  Bzclusive  > 

State  of  New  York,  Supreme  Court,  Ontario  County. 


Leslie  G.  Loomis  and  Leslie 
G.  Loomis,  Jr., 

Plaintiffs, 
against 
Lehigh  Valley  Railroad 
Company, 

Defendant. 


The  plaintiffs  in  the  above-entitled  action  for  their 
complaint  against  said  defendant  herein  allege: 

First:  That  during  all  the  times  hereinafter  mentioned 
said  plaintiffs  were  and  now  are  co-partners,  doing  busi- 
ness at  Victor,  N.  Y.,  under  the  firm  name  and  style  of 
L.  G.  Loomis  &  Son,  and  as  such  firm  were  and  now  are 
engaged  in  the  business  of  buying,  selling  and  handling 
wheat,  rye,  oats,  apples,  cabbage,  potatoes,  onions  and 
other  farm  produce  and  of  shipping  the  same  in  bulk 
over  and  upon  the  various  lines  of  railroads  owned  and 
operated  by  said  defendant  herein,  all  of  which  said  de- 
fendant was  fully  aware  of  and  well  knew  during  all  the 
times  hereinafter  mentioned. 

» From  Loomis  v.  Lehigh  Valley  R,  R,  Co.,  208  N.  Y.  312;  mod'g  and 
aflT'g  147  App.  Div.  195;  132  Supp.  138.    See  anU,  page  518. 
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Second  :  Said  plaintiffs  further  allege  upon  information 
and  belief  that  during  all  the  times  hereinafter  mentioned 
said  defendant  was  and  now  is  a  foreign  corporation 
organized  and  existing  xmder  the  laws  of  the  State  of 
Pennsylvania  and  was  and  is  a  common  carrier  of  grain, 
produce,  goods,  merchandise  and  freight  for  hire,  owning 
and  operating  various  lines  and  branches  of  railroads  and 
as  such  common  carrier  was  soliciting,  receiving,  accepting 
and  transporting  for  hire,  grain,  produce,  freight  and  mer- 
chandise in  bulk  from  Victor,  Farmington,  Stanley,  Men- 
don,  Henrietta,  East  Rush,  Cedar  Swamp,  Rochester 
Junction,  Clifton  Springs,  North  LeRoy,  and  other  places 
in  the  State  of  New  York  and  to  various  places  in  the 
United  States.  That  as  such  common  carrier  for  hire 
it  was  the  duty  of  said  defendant  to  accept  and  receive 
in  bulk  and  otherwise  and  to  transport  and  deliver  in  a 
proper,  careful  and  suitable  manner  wheat,  oats,  rye,  ap- 
ples, cabbage,  potatoes,  squash  and  other  produce,  mer- 
chandise and  freight  delivered  or  tendered  to  it  by  the 
plaintiffs  and  other  persons  for  shipment  and  to  furnish 
to  these  plaintiffs  and  other  shippers  proper  and  suitable 
cars  and  conveyances  for  shipment  and  transportation 
of  such  grain  and  produce  ovfer  its  lines  and  to  suitably  and 
properly  equip  its  cars  and  conveyances  so  that  the  con- 
tents thereof  and  the  grain  and  produce  therein  could 
be  safely,  quickly,  conveniently  and  properly  loaded, 
unloaded,  examined  and  transported  from  the  place  where 
said  freight  was  received  to  its  destination. 

That  in  shippmg  and  transporting  grain  in  bulk,  m 
cars  and  by  rail  it  is  and  during  all  the  times  hereinafter 
mentioned  was  necessary,  proper  and  customary  to  protect 
said  grain  from  wastmg,  leaking  and  spilling  and  to  en- 
able it  to  be  properly  loaded,  unloaded,  inspected  and 
handled,  to  have  the  cars  in  which  said  grain  was  shipped 
protected  and  equipped  with  inside  wooden  doors  called 
''Bindoors,"  that  in  shipping  and  transporting  apples, 
potatoes,  cabbage  and  squash  in  bulk  in  cars  and  by  rail 
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it  is  and  during  all  the  times  hereinafter  mentioned  was 
necessary,  proper  and  customary  to  protect  said  apples, 
potatoes,  cabbage  and  squash  from  freezing  and  heating 
and  to  enable  the  same  to  be  properly  and  suitably  loaded 
and  unloaded  to  have  the  cars  in  which  said  produce  was 
shipped  equipped  and  furnished  with  wooden  bulkheads, 
a^d  in  canying  and  transporting  of  any  loose  or  bulk 
commodity  in  freight  cars,  it  is  and  was  necessary  to  use 
a  bindoor  or  bulkhead  in  cars  in  which  said  bulk  freight 
was  shipped  and  transported;  all  of  which  facts  and  cus- 
toms were  well  known  to  the  defendant  and  of  which  it 
had  full  knowledge  during  all  the  times  hereinafter  men- 
tioned. 

Third:  That  between  the  29th  day  of  August,  1906, 
and  the  6th  day  of  May,  1908,  both  dates  inclusive,  these 
plaintiffs  were  obliged  to  and  necessarily  did  ship  in  bulk 
over  the  said  lines  or  railroad  owned  and  operated  by  said 
defendant  various  quantities  of  wheat,  oats,  rye,  apples, 
cabbage,  squash  and  potatoes,  and  did  pay  to  the  defend- 
ant the  proper  freight  and  compensation  therefor.  That 
at  each  and  all  of  the  times  said  plaintiffs  did  deliver  said 
freight,  grain,  produce  and  merchandise  to  said  defendant 
for  shipment  and  at  and  prior  to  the  time  said  defendant 
did  receive  and  accept  the  same  for  shipment  and  trans- 
portation, said  defendant  well  knew  that  said  grain, 
produce,  freight  and  merchandise  was  to  be  shipped  and 
transported  in  bulk  from  the  said  receiving  station  to  its 
point  of  destination.  That  attached  hereto  and  made  a 
part  hereof  is  a  statement  marked  Schedule  *' A"  contain- 
ing a  brief  description  of  the  grain  and  produce  so  de- 
livered by  the  plaintiffs  to  said  defendant  for  transporta- 
tion and  which  it  received  and  accepted  for  transportation, 
together  with  a  statement  of  the  places  from  which  the 
said  cars  and  freight  were  shipped,  the  places  to  which 
said  freight  and  cars  were  to  be  delivered,  the  contents  of 
each  said  car,  the  nmnber  of  feet  of  Imnber  necessarily 
used  by  plaintiff  in  making  bindoors  and  bulkheads  for 
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said  cars,  the  value  of  said  lumber  per  thousand  feet  and 
the  value  of  the  lumber  so  used  in  said  bulkheads  or  bin- 
doors. 

Said  plaintiffs  further  allege  that  at  each  and  all  the 
times  said  defendant  so  delivered  to  these  plaintiffs  for 
loading  in  bulk  said  grain  and  produce  it  neglected  and 
refused  to  perform  its  duty  as  such  common  carrier,  and 
it  failed  and  refused  to  properly  and  duly  deliver  a  car 
in  which  said  grain  or  produce  could  be  safely,  securely, 
properly  and  suitably  loaded,  unloaded  and  otherwise 
properly  transported,  and  on  each  and  all  of  such  occa- 
sions, it  faUed  and  refused  to  dehver  cars  properly  and 
suitably  equipped  with  bindoors,  bulkheads  or  other 
proper  and  necessary  protection  to  keep  said  grain  loaded 
therein  from  spiUing,  faUing  out  and  wastmg  during  the 
loading,  imloading  and  transportation  thereof  or  to  keep 
the  squash,  potatoes,  cabbage  and  other  produce  from 
freezing,  heating  or  otherwise  being  damaged  during  the 
loading,  imloading  or  transportation  thereof.  That  before 
loading  such  cars  and  placmg  said  gram,  potatoes  and 
other  produce  therein,  said  plaintiffs  did  demand  of  the 
.  said  defendant  that  it  properly  and  suitably  protect  said 
grain,  potatoes,  merchandise  and  other  freight  to  be 
placed  in  its  cars  by  bindoors,  bulkheads  or  other  proper 
and  suitable  protection,  all  of  which  said  defendant  knew 
to  be  necessary,  but  which  it  failed  and  refused  to  do. 
That  said  defendant  so  failing  and  refusing  to  so  properly 
equip  its  said  cars  for  the  shipment  of  said  grain  and  prod- 
uce as  set  forth  herein  and  in  said  statement  hereto  an- 
nexed, marked  Schedule  "A",  and  to  furnish  bindoors 
and  bulkheads,  these  plaintiffs  in  order  to  protect  their 
property  during  such  transportation  were  obliged  and 
compelled  to  and  necessarily  did  purchase  and  furnish 
lumber  and  material  necessary,  proper  and  suitable  to 
make  such  bindoors  and  bulkheads  as  were  necessary 
and  proper  to  protect  the  grain  and  produce  during  the 
loading,  imloading,  shipment,  delivery  and  transportation 
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thereof  as  aforesaid,  and  in  so  doing  these  plaintiffs  did 
necessarily  furnish  and  use  the  lumber  and  material  set 
forth  in  said  Schedule ''  A  ",  hereto  annexed,  and  as  therein 
set  forth.  That  said  lumber  and  material  was  of  the  fair, 
actual  and  market  value  of  three  hundred  twenty-two 
dollars  seven  cents  ($322.07),  and  that  it  was  necessary  to 
use  said  lumber  and  all  of  the  same  in  so  protecting  the 
property  of  said  plaintiffs  during  the  shipment  of  said 
property  over  the  lines  of  railway  owned  and  operated 
by  said  defendant  and  as  hereinbefore  stated. 

That  by  reason  of  the  facts  hereinbefore  stated  and 
set  forth  and  by  reason  of  said  defendant  so  failing  and 
refusing  to  deliver  to  these  plaintiffs  on  demand  proper 
and  suitably  equipped  cars  for  the  transportation  of  said 
grain  and  produce  in  bulk,  and  by  reason  of  said  defend- 
ant's failing  and  refusing  to  furnish  said  bindoors  for  the 
cars  in  which  said  grain  was  shipped  and  bulkheads  for 
the  cars  in  which  said  other  produce  was  shipped,  ssud 
defendant  became  and  now  is  indebted  to  these  plaintiffs 
for  the  amount  of  value  of  the  bulkheads  and  bindoors 
so  necessarily  furnished  by  these  plaintiffs  and  did  become 
indebted  to  these  plaintiffs  for  moneys  necessarily  paid, 
laid  out  and  expended  by  them  for  it  and  at  said  defend- 
ant's request  in  the  amount  of  three  hundred  twenty-two 
dollars  seven  cents  ($322.07),  no  part  of  which  has  been 
paid  by  said  defendant  to  these  plaintiffs  and  all  of  which 
is  now  due  and  payable. 

That  on  or  about  the  6th  day  of  Februaiy,  1907, 
these  plaintiffs  did  make  out  a  statement  of  the  amount 
of  the  lumber  so  furnished  by  them  for  said  bindoors 
and  bulkheads,  covering  a  period  from  the  29th  day 
of  August,  1906,  to  the  22d  day  of  December,  1906,  and 
amoimting  to  the  sum  of  one  hundred  seventy  dollars 
twenty  cents  ($170.20),  and  on  or  about  the  said  5th  day 
of  Februarj',  1907,  they  did  duly  present  the  same  for 
pajrment  to  said  defendant,  which  said  defendant  refused 
to  pay  or  any  part  thereof.    That  again  and  on  or  about 
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the  12th  day  of  September,  1907,  these  plaintiffs  did 
make  out  and  duly  present  to  this  defendant  a  statement 
of  the  amount  of  limiber  used  by  them  in  making  and 
furnishing  said  bindoors  and  bulkheads,  covering  a  period 
from  the  22d  day  of  December,  1906,  to  June  14th,  1907, 
and  amounting  to  the  sum  of  forty-one  dollars  ninety- 
three  cents  ($41.93),  and  did  demand  payment  thereof, 
which  said  defendant  failed  and  refused  to  pay;  that 
on  or  about  the  27th  day  of  May,  1908,  these  plaintiffs 
did  make  out  a  statement  of  the  amount  and  value  of 
the  lumber  so  used  by  them  in  making  said  bindoors  and 
bulkheads  covering  a  period  from  the  14th  day  of  June, 

1907,  to  the  6th  day  of  May,  1908,  amounting  to  the  sum 
of  one  hundred  nine  dollars  ninety-four  cents  ($109.94) 
and  did  duly  demand  payment  thereof  of  said  defendant, 
which  said  defendant  failed  and  refused  to  pay  or  any 
part  thereof. 

Wherefore,  said  plaintiffs  demand  judgment  against 
said  defendant  for  three  hundred  twenty-two  dollars  seven 
cents  ($322.07),  with  interest  on  one  hundred  seventy 
dollars  twenty  cents  ($170.20)  thereof  from  the  5th  day 
of  February,  1907,  and  interest  on  forty-one  dollars  ninety- 
three  cents  ($41.93)  thereof  from  the  12th  day  of  Septem- 
ber, 1907,  and  interest  on  one  hundred  nine  dollars  ninety- 
four  cents  ($109.94)  thereof  from  the  27th  day  of  May, 

1908,  together  with  the  costs  and  expenses  of  this  action. 

John  Colmey, 
Plaintiffs'  Attorney, 
Canandaigua,  N.  Y. 
[Verification.] 

'  Attached  to  the  Complaint  was  a  Schedule  showing 
upwards  of  200  shipments  made  by  the  plaintiff,  giving 
the  date,  the  car  number,  the  places  where  shipped  from 
and  where  shipped  to,  the  contents  of  the  car  and  the 
amount  of  lumber  used. 
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Fannie  E.  Willson,  Appellant,  v.  Faxon,  Wiluams  & 

Faxon,  Respondent 

(208  N.  Y.  108;  rev'g  147  App.  Div.  920;  131  Supp.  1151,  no  opyon) 

Pablic  health  law;  drugs  and  medidnes;  action  against  retail 
druggists  representing  themselves  to  be  manufacturers  of  a 
proprietary  medicine;  negligence  ^ 

1.  Where  a  retail  dealer  purchases  a  patented  or  proprietary 
compound  or  medicine  from  a  manufacturer  and  then  sells 
it  under  the  retailer's  own  label  as  having  been  manufactured 
by  him,  he  is  just  as  liable  to  the  purchaser  as  the  actual  manu- 
facturer would  have  been  if  the  purchase  had  been  made 
directly  from  the  manufacturer,  for  an  injury  suffered  by  the 
purchaser  in  oonsequaice  of  taking  poison,  the  presence  of 
which  is  concealed  in  the  description  of  the  medicine  as  sold, 
under  §  235  of  the  Public  Health  Law;  in  such  a  case  negli- 
gence can  be  predicated  upon  the  action  of  the  retail  dealer 
in  selling  medicine  upon  the  representation  of  the  manufac- 
turer without  taking  any  other  means  to  ascertain  the  true 
character  of  the  compound. 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  5,  1911,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  verdict  directed 
by  the  Court. 

Charles  Newton  for  appellant. 
Carlton  E.  Ladd  for  respondent. 

WlLLARD  BaRTLETT,  J. : 

This  case  has  been  tried  twice.  Upon  the  first  trial  the 
plaintiff  was  successful,  but  the  judgment  entered  upon 

1  For  Complaint  from  this  case,  see  post,  page  550. 
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the  verdict  in  her  favor  was  reversed  by  the  Appellate 
Division^  and  upon  the  second  trial,  the  evidence  being 
the  same,  a  verdict  was  directed  in  favor  of  the  defendant. 
From  the  judgment  upon  that  verdict  the  plaintiff  now 
appeals. 

The  defendant  is  a  domestic  corporation  engaged  in 
selling  drugs  and  medicines  in  the  city  of  Buffalo.  The 
plaintiff  purchased  at  its  store  a  box  of  medicinal  pills 
labeled  as  follows : 

"Price  25  cents 
'^Eascara 

''Kathartics 
"Cure  Constipation 
"Faxon,  Williams  and  Faxon,  Mfg. 
"Druggists,  Buffalo,  N.  Y." 


(On  the  reverse  side) : 


"directions 


"Kascara  KalThartics  can  be  taken  at  any  time.  As 
a  laxative  eat  one  tablet.  For  constipation,  a  tablet  at 
bed  time,  and  one  before  breakfast  will  prove  satisfac- 
tory. In  obstinate  cases  continue  this  treatment  until 
cured.  Children,  one-quarter  to  one-half  tablet,  accord- 
ing to  age." 

(On  one  side  of  the  box) : 

"Stimulate  the  Liver, 

"Invigorate  the  Bowels." 

(On  the  reverse  side) : 

"Purely  vegetable, 

"Pleasantly  effective." 

The  plaintiff  testified,  and  in  this  she  was  corroborated 
by  her  husband,  that  the  defendant's  clerk  from  whom 
36 
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she  purchased  the  box  of  tablets  informed  her  that  the 
preparation  was  the  same  as  cascara  sagrada  only  in 
tablet  form.  She  made  use  of  the  tablets,  taking  Uiem 
as  she  had  been  accustomed  to  take  cascara  sagrada  for 
the  purpose  of  a  laxative;  but  the  consequences  were  very 
different  from  those  produced  by  that  medicine.  The 
plaintiff  developed  a  case  of  mercurial  salivation,  and 
an  examination  of  the  tablets  proved  that  each  tablet 
contained  one-fifth  of  a  grain  of  calomel  combined  with 
senna  and  podophyllin. 

In  behalf  of  the  defendant  it  was  proved  that  the  tab- 
lets known  as  Kascara  Kathartics  were  manufactured  by 
Billings,  Clapp  &  Company,  wholesale  druggists  of  Bos- 
ton, Massachusetts,  well  known  to  the  trade  as  reputable 
manufacturers  of  high  grade  patent  and  proprietary 
medicines;  that  the  defendant  purchased  the  tablets  in 
question  from  these  manufacturers,  the  goods  being  put 
up  by  them  at  the  manufactory  with  the  special  label  of 
the  defendant  printed  thereon ;  and  that  Kascara  Kathar- 
tics had  been  upon  the  market  for  about  ten  years.  The 
quantities  sold  ranged  from  500  to  1,000  pounds  a  year. 
From  March,  1903,  up  to  the  time  of  the  first  trial  m 
May,  1909,  the  defendant  had  sold  about  900  boxes  with- 
out complaint  from  any  of  its  customers.  It  was  stipu- 
lated that  Kascara  Kathartics  was  a  patent  or  proprietary 
medicine  and  it  appeared  that  it  was  not  the  custom  of 
retail  druggists  to  analyze  proprietary  medicines. 

The  Appellate  Division  held  that  the  proof  utterly 
failed  to  establish  the  negligence  of  the  defendant  because 
it  did  not  know  that  the  tablets  sold  to  the  plaintiff  were 
dangerous  and  having  purchased  them  of  a  long-estab- 
lished manufacturing  concern  of  excellent  reputation  it 
was  justified  in  placmg  reliance  upon  its  vendor.  The 
Appellate  Division  also  seems  to  have  been  of  the  opinion 
that  the  defendant  was  protected  by  the  following  pro- 
vision of  the  Public  Health  Law  (Cons.  Laws  ch.  45,  sec- 
tion 235,  subd.  2:  ^' Every  proprietor  of  a  wholesale  or 
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retail  drug  store,  pharmacy,  or  other  place  where  drugs, 
medicines  or  chemicals  are  sold,  shall  be  held  responsible 
for  the  quality  and  strength  of  all  drugs,  chemicals  or 
medicines  sold  or  dispensed  by  him  except  thoee  Boid  in 
original  packages  of  the  mam^acturer,  and  those  articles 
or  preparations  known  as  patent  or  proprietary  medieines.^^ 

Where  the  contents  of  a  medicine  are  concealed  from 
the  public  generally  and  the  manufacturer  knows  the 
contents  and  sells  the  medicine  recommending  its  use  for 
indicated  maladies  and  prescribing  the  mode  in  which 
it  shall  be  taken  and  an  injury  is  thereby  caused  to  a 
purchaser  thereof,  the  manufacturer  is  liable  to  such 
purchaser  for  the  injury  which  he  has  suffered.  Blood 
Balm  Co.  v.  Cooper,  83  Ga.  457;  S.  C,  5  L.  R.  A.  612. 
In  the  case  cited  it  was  said  that  the  purchaser  ^'has  a 
right  to  rely  upon  the  statement  or  recommendation  of  the 
proprietor  printed  and  published  to  the  world;  and  if  thus 
relying  he  takes  a  medicine  and  is  injured  on  account  of 
some  concealed  drug  of  which  he  is  imaware  the  pro- 
prietor is  not  free  from  fault  and  is  liable  for  the  injury 
thereby  sustained."  The  liabilty  under  these  circum- 
stances grows  out  of  the  misleading  concealment  of  a 
material  fact,  as  of  the  composition  of  a  medicine  which 
the  manufacturer  knows  or  ought  to  know  and  the  ac- 
companying representation  to  the  purchaser  that  he  may 
use  the  preparation  with  safety. 

In  the  case  at  bar,  however,  we  have  to  deal  with  a 
sale  made  not  by  the  actual  manufacturer  but  by  a  cor- 
poration of  retail  druggists  which  purchased  the  medit- 
cine  in  large  lots  from  the  actual  manufactiuer.  It 
being  agreed  that  the  compound  sold  was  a  patent  or 
proiHietary  medicine,  the  corporation  seeks  to  shield 
itself  behind  the  exception  in  subdivision  2  of  section  235 
(forma-ly  section  197)  of  the  Public  Health  Law,  already 
quoted,  which,  after  declaring  that  every  retail  druggist 
shall  be  held  responsible  for  the  quality  imd  strength  of 
the  drugs  which  he  sells,  excepts  "those  sold  in  original 
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packages  of  the  manufacturer  and  those  articles  or  prepa- 
rations known  as  patent  or  proprietary  medicines." 

Is  the  benefit  of  this  exception  available  to  a  retail 
druggist  who  holds  himself  out  to  a  purchaser  as  the 
actual  manufacturer  of  the  medicine  sold?    I  think  not. 

It  is  plain  that  if  the  sale  had  been  made  by  the  manu- 
facturers themselves,  Billings,  Clapp  &  Co.,  of  Boston, 
the  fact  that  Kascara  Kathartics  were  comprehended 
within  the  class  of  patent  or  proprietary  medicines  would 
not  in  anywise  have  absolved  Billings,  Clapp  &  Co.  from 
responsibility  for  the  strength  and  quality  which  of  course 
includes  the  character  of  the  compound.  I  think  that 
when  the  defendant  represented  to  the  plaintiff  by  means 
of  the  statement  contained  in  the  label  on  the  box  that 
Faxon,  Williams  &  Faxon  were  the  manufacturers  of 
the  preparation  it  rendered  itself  just  as  liable  to  the 
purchaser  as  the  actual  manufacturers  would  have  been 
if  the  purchase  had  been  made  from  them.  In  other 
words,  the  defendant,  by  reason  of  this  representation, 
became  responsible  to  the  plaintiff  for  the  strength  and 
quality  of  the  preparation  notwithstanding  its  patented 
or  proprietary  character;  and,  if  the  compound  con- 
tained an  injurious  substance  instead  of  being  purely 
vegetable  as  the  label  declared,  the  defendant  became 
liable  in  law  for  the  injury  suffered  by  the  purchaser  in 
consequence  of  ignorantly  taking  the  concealed  poison. 

The  case  is  not  at  all  like  Thomas  v.  Winchester,  6 
N.  Y.  397,  or  Torgesen  v.  SchuUz,  192  N.  Y.  156,  where 
the  suits  were  by  third  parties  against  the  original  manu- 
facturer. Here  the  action  is  by  a  purchaser  against  the 
inmiediate  vendor;  and  it  is  with  the  duties  and  obliga- 
tions of  such  vendor  that  we  are  concerned.  The  basis  of 
the  action  is  the  sale  of  a  poison  to  a  person  who  called 
for  a  harmless  drug;  and  the  law  is  well  settled  that  in 
such  a  case  evidence  of  negligence  is  necessary  in  order  to 
make  out  a  cause  of  action.  Mere  proof  of  the  mistake  is 
not  enough  in  and  of  itself  to  charge  the  vendor  with 
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liabiUty.  {Allan  v.  State  Steamship  Co.,  132  N.  Y.  91; 
Brown  v.  Marshall,  47  Mich.  576.)  The  negligence  which 
must  be  established  to  render  a  druggist  liable  in  such  a 
case  as  this  is  measured  by  his  duty;  and  while  this  is  only 
to  exercise  ordinary  care,  the  phrase  ordinary  care  in  ref- 
erence  to  the  business  of  a  druggist  must  be  held  to  signify 
"the  highest  practicable  degree  of  prudence,  thoughtful- 
ness  and  vigilance,  and  tihe  most  exact  and  reliable  safe- 
guards consistent  with  the  reasonable  conduct  of  the  busi- 
ness in  order  that  hrnnan  life  may  not  constantly  be  ex- 
posed to  the  danger  flowing  from  the  substitution  of  deadly 
poisons  for  harmless  medicines."  {Tremblay  v.  Kimball, 
107  Maine,  53.)  Within  this  rule,  however,  I  think  there 
was  sufficient  evidence  of  negligence  to  take  the  case  to 
the  jury.  The  defendant  although  representing  itself  to  be 
the  manufacturer,  and,  therefore,  presumably  acquainted 
with  all  the  ingredients  going  to  make  up  the  medicinal 
preparation  which  it  sold  to  the  plaintiff,  really  knew 
nothing  about  the  nature  of  the  compound  save  what  one 
of  its  agents  had  learned  from  Billings,  Clapp  &  Co.,  to 
the  effect  that  Kascara  Kathartics  were  similar  to  Casca- 
rets,  and  this  witness  admitted  that  he  did  not  know  what 
Cascarets  contained.  I  think  negUgence  could  be  predi- 
cated of  the  action  of  the  agent  of  the  defendant  corpo- 
ration in  selling  this  medicine  upon  the  representation 
that  it  was  the  manufacturer,  without  having  taken  any 
other  or  further  means  to  ascertain  the  true  character  of 
the  compound.  If  it  could  justify  itself  under  the  excep- 
tion in  the  Public  Health  Law,  already  mentioned,  it 
could  escape  liabiUty  even  if  the  box  of  tablets  had  con- 
tained some  deadly  drug  which  had  killed  Mrs.  Willson  as 
soon  as  she  took  it.  A  construction  of  the  statute  which 
could  lead  to  such  results  is  hardly  worthy  of  serious 
consideration. 

If  I  am  right  in  the  views  which  have  been  expressed 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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CuLLEN;  Ch.  J.,  Gray,  Werner,  Chase  and  Hogan, 
JJ.,  concur;  Couas,  J.,  dissents. 

Judgment  reversed,  etc. 


Form  No.  6S 


Complaint;  PubUc  Health  Law;  Drugs  and  Medidnes;  Action 
against  Retail  Druggists  Representing  Themselves  to  be  Manii- 
facturers  of  a  Proprietsxy  Medicine;  Negligence  ^ 

Supreme  Court,  M(mroe  County. 


Fannie  E.  Willson, 
Plaintiff, 
against 
Faxon,  Williams  and  Faxon, 

Defendant. 


The  plaintiff  above-named  for  her  complaint  against 
the  above-named  defendants,  by  Newton  and  Gerrodette, 
her  attorneys,  alleges: 

I.  That  at  all  times  hereinafter  mentioned  the  defendant 
was  and  still  is  a  domestic  corporation  organized  and  esdst- 
ing  under  and  pursuant  to  the  laws  of  the  State  of  New 
York,  and  engaged,  among  other  lines  in  the  business  of 
selling  drugs  and  medicines  in  the  City  of  Buffalo,  County 
of  Erie  and  State  of  New  York. 

II.  That  heretofore  and  on  or  about  the  21st  day  of 
January,  1905,  this  plaintiff  and  her  husband.  Porter  J. 
Willson,  were  together  in  defendant's  store  in  said  City 
of  Buffalo,  N.  Y.,  and  that  at  said  time  and  place  said 
Porter  J.  Willson  purchased  from  the  defendant  for  this 
plaintiff  at  her  request,  a  box  of  medicinal  pills;  that 
at  the  time  said  purchase  was  made  this  defendant  stated 


>  From  WiUaan  v.  Faxon,  WiUiama  and  Faxon,  208  N.  Y.  106;  147 
App.  Div.  920;  131  Supp.  1151.    See  ante,  page  544. 
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and  represented  to  this  plaintifif  that  the  pills  so  sold  were 
a  harmless  vegetable  remedy  for  constipation  and  that 
they  contained  no  poisonous  or  other  deleterious  ingredi- 
ents; that  said  piUs  were  purchased  for  the  purpose  of 
being  administered  to  and  taken  by  this  plaintiff  as  a 
medicine  for  the  cure  of  constipation,  which  fact  was 
well  known  to  this  defendant. 

III.  That  said  pills  so  sold  as  aforesaid  were  not  purely 
vegetable  and  did  contain  harmful  and  poisonous  ingredi^ 
entSy  to  wit,  bi-chloride  of  mercury  and  other  deleterious 
mineral  poisons  in  sufficient  quantities  to  make  the  taking 
and  use  thereof  dangerous  and  injurious  to  the  health 
of  this  plaintiff. 

IV.  That  hereafter  this  plaintiff  did  take  a  quantity  of 
these  said  pills  according  to  the  directions  fiunished  there- 
with; that  as  a  consequence  thereof  this  plaintiff  was  seri- 
ously poisoned  and  made  seriously  ill  and  seriously  in- 
jured and  rendered  sick  and  disordered  during  her  life 
time  and  the  plaintiff  has  and  will  permanently  during 
her  life  time  continue^  to  suffer  and  imdergo  great  pain 
and  suffering;  and  has  been  hindered  and  prevented  from 
performing  her  necessary  affairs  and  duties  and  was  con- 
fined to  her  bed  for  a  long  period  of  time,  and  also  thereby 
this  plaintiff  was  forced  and  obliged  and  did  necessarily 
pay,  lay  out  and  expend  a  large  sum  of  money  in  medical, 
surgiciJ  and  dental  expenses,  in  treating  the  said  injuries 
and  disorders  in  the  effort  to  be  cured  and  relieved  there- 
from, at  an  expense  in  excess  of  two  hundred  dollars,  and 
will  in  the  future  be  obliged  to  expend  large  sums  of  money 
for  such  treatment  as  aforesaid. 

V.  That  said  pills  were  sold  to  this  plaintiff  and  this 
plaintiff  was  so  poisoned  and  injiu*ed  as  aforesaid  as  the 
result  of  the  wilful  carelessness  and  negligence  solely  of 
this  defendant  and  without  any  carelessness  or  negligence 
on  the  part  of  this  plaintiff. 

VI.  That  at  the  time  of  the  purchasing  of  said  pills  as 
aforesaid  and  the  taking  of  the  same  by  this  plaintiff, 
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this  plaintiff  relied  upon  the  statements  and  representa- 
tions of  the  defendant  to  the  effect  that  said  pills  were 
perfectly  harmless,  purely  vegetable  and  contained  no 
deleterious  substance,  which  said  statements  were  wholly 
false  as  aforesaid. 

VII.  That  in  consequence  of  the  matters  and  things 
hereinbefore  set  forth  this  plaintiff  has  suffered  damage 
in  the  sum  of  twenty-five  thousand  dollars. 

Wherefobe  plaintiff  demands  judgment  against  the 
defendant  for  said  sum  of  twenty-five  thousand  dollars 
($25,000.00)  damages,  with  costs  of  this  action. 

Newton  &  Gerrodette, 
Attorneys  for  Plaintiff, 
902  D.  S.  Morgan  Bldg., 

Buffalo,  N.  Y. 
[Verificatian.] 

State  of  New  York, ' 
County  of  Erie,         [  ss: 
City  of  Buffalo. 

Frank  H.  Gerrodette,  being  duly  sworn,  says  that  he 
is  one  of  the  attorneys  for  the  plaintiff  in  the  above-entitled 
action ;  that  he  has  read  the  foregoing  complaint  and  knows 
the  contents  thereof;  that  the  same  is  true  to  his  own 
knowledge  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief  and  that  as  to  those 
matters  he  believes  it  to  be  true;  that  the  grounds  of  de- 
ponent's belief  and  the  sources  of  his  information  as  to 
all  matters  not  stated  upon  his  own  knowledge  are  derived 
from  conversations  had  with  the  plaintiff  and  sworn 
statements  of  the  plaintiff  and  letters  received  from  the 
plaintiff  and  others  which  are  now  in  deponent's  posses- 
sion and  personal  investigations  made  by  deponent. 

Frank  H.  Gerrodette. 
Sworn  to  before  me  this  14th  day  of  September,  1907. 

Maude  Birdsey,  Commissioner  of  Deeds, 
Buffalo,  N.  Y. 
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Harold  A.  Andrews,  Plaintiff,  v.  Albert  Haas  and 

others,  Defendants 

(Supreme  Court,  Kings  County  Special  Term,  November  11, 1913) 

Attorneys;  action  on  contract  for  percentage  of  recovery  when 
clients  have  refused  to  proceed  with  the  action 

1.  Where  a  client  has  agreed  with  an  attorney  to  pay  such  at- 
torney a  percentage  of  any  recovery  which  may  be  had  in  an 
action,  and  after  the 'attorney  has  prepared  the  complaint 
the  client  verifies  the  same  but  refuses  to  deliver  it  to  the 
plaintiff  and  refuses  to  go  on  with  the  action,  and  no  action  is 
ever  brought  or  recovery  had,  the  attorney  cannpt  recover 
from  the  client  the  percentage  of  the  claim  specified  in  the 
agreement  but  can  recover  on  a  quantum  meruit  only  for  the 
services  actually  performed. 

Motion  to  dismiss  complaint  on  the  opening  of  counsel. 
Granted. 

Harold  A.  Andrews  for  the  plaintiff  in  person. 

Eppstein  &  Rosenberg  for  the  defendants. 

Benedict,  J.: 

This  is  an  action  by  an  attorney  upon  an  alleged  con- 
tract of  employment.  A  motion  was  made  to  dismiss  upon 
the  opening  of  counsel.  The  complaint  sets  forth  that 
the  defendants  retained  the  plaintiff  to  bring  a  suit  against 
a  corporation  for  $180,000,  ahd  agreed  to  pay  him  "for 
his  services  25  per  cent,  of  the  amount  recovered  therein  " ; 
that  plaintiff  prepared  and  submitted  a  complaint  to  the 
defendants,  which  they  verified,  but  which  they  declined 
to  give  to  plaintiff;  that  defendants  refused  to  further 
prosecute  the  action,  although  plaintiff  requested  them  to 
do  so,  and  that  there  is  due  and  owing  to  plaintiff  $45,000, 
no  part  of  which  has  been  paid,  and  judgment  is  demanded 
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for  that  amount.  In  my  opinion  the  complaint  does  not 
state  a  cause  of  action.  The  action  is  not  on  a  quantam 
meruit  for  the  reasonable  value  of  services  rend^^,  but 
for  the  compensation  which  plaintiff  claims  he  would  have 
earned  had  he  been  permitted  to  perform  his  contract. 
He  relies  upon  several  authorities  which  have  held  that 
an  attorney  retained  to  prosecute  a  claim  for  a  percentage 
of  the  recovery  is  entitled  to  maintain  an  action  for  such 
percentage  if  his  client  breaks  the  agreement  and  employs 
some  other  attorney  to  prosecute  the  claim.  Mordi  v. 
HoUbrook,  3  Abb.  Ct.  App.  Dec.  176;  Lawson  v.  Bachman, 
81  N.  Y.  616;  Grapel  v.  Hodges,  112  N.  Y.  419;  MaUer  of 
Robbina,  189  N.  Y.  422;  Carlisle  v.  Barnes,  102  App.  Div. 
573;  92  Supp.  917;  MaUer  of  Albers  Realty  Co.,  140  App. 
Div.  277;  125  Supp.  179.  But  in  all  these  cases  there  was 
an  actual  recovery  upon  which  the  percentage  could  be 
computed.  In  the  case  at  bar,  on  the  other  hand,  it  is  not 
alleged  that  there  has  been  any  recovery  upon  the  claun 
which  plaintiff  alleges  he  was  employed  to  prosecute,  and 
hence  there  is  no  basis  upon  which  to  fix  the  amount  to 
which  he  would  be  entitled  should  he  prove  the  contract 
and  its  breach.  Doubtless  he  could  recover  the  value  of  the 
services  actually  rendered  at  defendants'  request  upon  a 
quantum  meruit,  but  he  does  not  bring  his  action  in  that 
form.    Complaint  dismissed. 


MiTTELDEUTSCH  PRIVATE  Bank  A.  C,  Plaintiff,  V.  Ma- 
THiLDE  BossELHAN,  Aldreas  C.  Bosselman  and 
Andreas  Bosselbian  &  Co.,  Defendants. 

(Supreme  Court,  N.  Y.  Special  Term,  Part  1,  October  3, 1913) 

Answer;  denials  in  special  defenses;  strikiag  out  such  denials  to 

permit  plaintiff  to  demur 

1.  Where  denials  in  separate  defenses  are  unnecessary  to  such 
defenses  they  should  be  stricken  out  on  motion,  so  as  to  per- 
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mit  the  plaintiff  to  raise  the  questicm  of  the  sufficiency  of 
such  a  defense  by  demurrer,  for  the  reason  that  while  such 
demals  are  contained  in  such  defenses  the  sufficiency  of  the 
defenses  cannot  be  tested  on  demurrer. 

Motion  to  strike  out  denials  from  such  defenses  in  the 
answer. 
GrarUed. 

Cardozo  &  Englehand  for  the  plaintiff. 

Herman  L.  Lurie  for  Mathilde  Bosselman. 

Rudolph  Marks  for  A.  C.  Bosselman  &  Co. 

Bum,  J. : 

Motion  to  strike  out  from  a  separate  defense  denials  of 
certain  allegations  in  the  complaint.  The  purpose  of 
plaintiff,  if  the  motion  is  granted,  is  to  demur  to  the  de- 
fense. There  is  much  force  in  the  argument  that  a  denial 
has  no  place  in  a  separate  defense  under  our  system  of 
pleading.  If  the  matter  in  the  complaint  which  is  denied 
is  immaterial  the  denial  is  useless  and  should  be  disre- 
garded entirely.  If  the  matter  denied  is  material  to  the 
cause  of  action,  proof  supp(»-ting  the  special  denial  would 
be  given  under  the  general  denial  and  thu&  of  itself  defeat 
the  cause  of  action  at  the  outset.  Following  out  this  line 
of  reasoning,  denials  in  a  separate  defense  have  been  held  to 
be  no  bar  to  a  demurrer  to  the  defense.  Stem  v.  Marcuse^ 
119  App.  Div.  478;  103  Supp.  1026;  Stalen  Island  Midland 
R.  V.  HinchcUffe,  34  Misc.  49;  68  Supp.  556.  I  am  con- 
strained, however,  to  follow  the  rule  adopted  in  his  depart- 
ment under  which  such  denials  seem  to  have  been  recog- 
nized as  proper  in  some  cases  (see  Mendelson  v.  MarguUes, 
157  App.  Div.  666;  142  Supp.  825),  and  in  consequence  of 
which,  therefore,  deniab  held  to  be  unnecessary  must  be 
stricken  out  before  a  demurrer  may  be  interposed  to  the  de- 
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fense  in  which  they  are  contained.  In  the  case  at  bar  the 
denials  against  which  the  present  motion  is  directed  are 
manifestly  unnecessary  and  must  be  stricken  out.  Motion 
granted.    Settle  order  on  notice. 


In  the  Matter  of  the  Proceeding  Supplemental  to  Execu- 
tion by  The  German  Exchange  Bank,  Plaintiff  and 
Judgment  Creditor,  v.  John  Scheidig  &  Co.,  Defendant 
and  Judgment  Debtor 

(City  Court  of  the  City  of  New  York,  September  16th,  1913) 

Corporation;  supplementary  proceedings  after  dissolution;  waiver 
of  a  defect  in  papers  by  appearing  and  consenting  to  adjourn- 
ment 

1.  Proceedings  supplemental  to  execution  may  be  enforced 
against  a  corporation  even  though  it  has  been  dissolved  in 
voluntary  proceedings.  ^ 

2.  The  objection  to  the  sufficiency  of  papers  m  supplementary 
proceedings  is  waived  by  the  appearance  of  the  defendant 
and  consenting  to  an  adjournment  of  the  examination. 

Motion  to  set  aside  order  for  examination  of  corporate 
defendant  in  supplementary  proceedings. 
Denied. 

Steiner  &  Petersen  {Joseph  H.  Kohan  of  counsel),  for 
the  plaintiff  and  judgment  creditor. 

^  The  judgment  upon  which  the  supplementary  proceeding  was  based 
was  obtained  on  March  12th,  1913,  in  the  Municipal  Court,  Borough  of 
Manhattan,  First  District,  for  the  sum  of  $287.17.  The  corporation 
was  dissolved  in  voluntary  proceedings  on  January  8, 1913. 

It  is  held  that  the  assignment  for  the  benefit  of  creditors  by  a  judg- 
ment debtor  does  not  prevent  his  being  examined  in  supplementary 
proceedings.    Matter  of  Rutaced  Co.,  137  App.  Div.  716;  122  Supp.  454. 
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Levns  Schuldenfrei  for  the  defendant  and  judgment 
debtor, 

Delehanty,  J. : 

The  motion  to  vacate  is  denied,  with  $10  costs.  The 
objection  to  the  snJBiciency  of  the  supplemental  papers 
has  been  waived  by  the  appearance  of  the  defendant 
herem  and  consenting  to  the  adjournment  of  the  proceed- 
ings and  examination.  Becker  v.  Gerlichj  72  Misc.  157; 
129  Supp.  614.  The  second  objection,  that  the  dissolu- 
tion of  the  defendant  corporation  was  a  bar  to  an  action 
against  it  and  a  subsequent  examination  in  supplemen- 
tary proceedings  thereunder,  is  untenable  for  the  reason 
that  the  statute  provides  that  though  dissolved  the  ex- 
istence of  a  corporation  is  continued  expressly  for  the 
purpose  of  the  payment  of  its  debts,  and  that  it  may  sue 
and  be  sued  accordingly.  General  Corporation  Law,  sec. 
221,  subdiv.  3;  see  also  Cunningham  v.  Glauber,  133  App. 
Div.  10;  117  Supp.  866;  Myers  v.  Montgomery,  130  Supp. 
133.  Let  the  proceedings  be  continued  under  the  original 
order  on  Saturday,  September  20,  at  10  a.m.    Order  filed. 


Bertha  S.  Alsop,  Plaintiff,  v.  Edmund  C.  Alsop,  De- 
fendant 

(Supreme  Court,  New  York  Trial  Term,  Part  2,  November  11, 1913) 

Alimony;   enforcement  of   foreign  judgment  when  foreign  law 

permits  modification  of  decree 

1.  A  foreign  decree  of  divorce  awarding  alimony  to  a  wife  can 
be  enforced  in  this  State  under  the  full  faith  and  credit  clause 
of  the  Federal  Constitution,  to  the  extent  of  alimony  already 
due  and  unpayable,  unless  it  appears  that  by  the  law  of  the 
foreign  State  such  a  decree  is  subject  to  modification  as  to 
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the  amount  of  alimony  already  due  and  pa3rabley  in  which 
latter  event  the  decree  cannot  be  enforced  in  this  State. 

Joseph  Levy  for  the  plainti£f . 

Holier,  IngdUs  &  GtUhrie  for  the  defendant. 

Platzek,  J. : 

Judgment  for  the  defendant  upon  the  merits  and  upon 
the  authority  of  section  139,  CivU  CJode  of  Califomia,  and 
Cohen  v.  Cohen,  150  Cal.  99 ;  88  Pac.  R.  267 ;  consfaiiing  said 
section.  The  California  Ckxle  cited  indicates  that  the  courts 
of  that  State  have  power  to  modify  and  amend  the  terms  of 
a  decree  such  as  is  sought  to  be  enforced  herein.  In  Sislare 
V.  Sistare,  218  U.  S.  1,  it  is  held  that  a  decree  for  the  future 
payment  of  alimony  is,  as  to  installments  past  due  and  un- 
paid, within  the  protection  of  the  full  faith  and  credit  clause 
of  the  Federal  Constitution,  unless  hy  the  law  of  the  Stale  in 
whi(^  the  decree  was  rendered  its  enforcement  is  so  compkteig 
within  the  discretion  of  the  courts  of  that  State  that  they 
may  annul  or  modify  the  decree,  even  as  to  overdue  and 
unsatisfied  installments.  An  exhaustive  note  appearing  at 
the  foot  of  Israel  v.  Israel  (reported  in  9  L.  R.  A.,  N.  S., 
1168)  states  the  general  rule  applicable  to  the  case  at  bar 
as  follows:  "While  there  is  no  doubt  that  a  decree  for  ali- 
mony for  a  gross  sum  payable  presently  is  a  debt  of  record 
entitled  to  full  faith  and  credit  in  other  States  under  the 
provisions  of  the  Federal  Constitution  and  therefore  en- 
forcible  in  other  States  {Lynde  v.  Lynde,  181  XJ.  S.  183; 
45  L.  Ed.  810;  21  Sup.  Ct.  Rep.  555,  affirming  162  N.  Y. 
412;  48  L.  R.  A.  679;  76  Am.  St.  Rep.  332;  56  N.  E.  979), 
it  is  now  thoroughly  established  that  a  judgment  for  fu- 
ture alimony  or  maintenance,  which  either  by  its  own 
terms  or  by  the  laws  of  the  State  in  which  it  is  rendered,  is 
subject  to  modification  as  to  amount  by  the  court  render- 
ing it,  is  not  even  as  to  installments  which  have  accrued 
before  the  bringing  of  an  action  in  another  State  to  en- 


Mitchell  v.  The  Davis  &  Farnum  Mfg.  Co.    559 

Statement  of  the  Case 

force  the  same,  a  final  judgment  entitled  to  full  faith  and 
credit  in  other  States  under  the  provision  of  the  Federal 
Constitution.'^ 


RoBEBT  J.  Mitchell,  Plaintiff,  v.  The  Davis  and  Far- 
num Mfg.  Co.  et  al.,  Defendants 

(Supreme  Court,  Kings  County  Special  Term,  November  12, 1913) 

Sendee  of  summons  on  foreign  corporation;  tnaiMging  agent;  en- 
gineer in  charge  of  work 

1.  Where  a  foreign  corporation  which  had  not  designated  a  per- 
son upon  whom  process  might  be  served  was  engaged  in  the 
construction  for  the  City  of  New  York  of  a  pumping  station 
in  the  County  of  Kings,  and  had  in  its  employ  an  ^igine^ 
to  look  after  its  interests  in  the  erection  of  said  plant,  who 
had  authority  to  exercise  judgment  and  discretion  in  rdation 
to  the  progress  of  the  work  and  was  the  only  person  who  had 
such  authority  in  charge  of  the  work,  it  was  held  that  he  was 
a  managing  agent  within  the  meaning  of  the  Code  of  Civil 
Procedure  upon  whom  a  summons  might  be  served  in  an 
action  against  a  foreign  corporation.^ 

Motion  to  set  aside  service  of  summons. 
Denied. 

Burlinghame  &  Sheffield  for  the  plaintiff. 

James  B.  Henney  for  the  defendant  The  Davis  and 
Famimi  Mfg.  Co. 

^  The  defendant  corporation  was  organized  under  the  laws  of  the 
State  of  Massachusetts  and  did  not  do  business  in  this  State  and  had 
no  office  of  any  kind  in  New  York.  The  engineer  in  charge  of  the  work 
employed  such  men  as  he  needed  and  one  of  them  was  MitcheH,  the 
plaintiff  in  the  action,  and  in  the  course  of  the  work  Mitchell  was  in- 
jured. It  was  in  an  action  for  these  personal  injuries  that  the  service 
of  the  summons  was  made  on  the  engineer,  addressed  to  the  company. 

No  appeal  was  taken  from  the  order  entered  on  this  decision. 
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Maddox,  J. : 

The  defendant  foreign  corporation  has  not  had  and  now 
has  no  legally  designated  agent  in  this  State  upon  whom 
process  might  be  served.  In  February,  1911,  it  was  en- 
gaged in  the  construction  for  the  City  of  New  York  of  a 
pumping  station  in  this  county  and  had  in  its  employ  the 
person  upon  whom  the  service  was  made  ''as  an  engmeer 
to  look  after  its  interests  in  the  erection  of  said  plant." 
If  that  was  the  scope  of  the  emplojrment,  then  it  was  broad 
indeed,  and  upon  any  occasion  when  the  exercise  of  judg- 
ment and  discretion  was  necessary  for  its  corporate  in- 
terest or  benefit  the  engineer  was  the  only  person  to  act. 
Undoubtedly  the  performance  of  a  contract  for  the  erec- 
tion of  a  pumping  plant  for  a  large  municipality  involves 
many  considerations  affecting  the  interests  of  the  con- 
struction contractor,  and  it  appears  here  that  the  engineer 
was  to  ''look  after  its  interests."  Again,  it  appears  that 
such  engineer  was  employed  "to  look  after  its  interests 
in  pumping  operations  at  said  plant"  (see  affidavit  of 
Brown,  treasurer  of  the  corporation).  It  is  not  necessary 
that  the  person  shall  be  designated  as  general  manager; 
.  it  is  sufficient,  whatever  his  title  may  be,  if  he  is  "invested 
with  general  powers  involving  judgment  and  discre- 
tion. ♦  *  *"  Taylor  v.  Granite  State  Provident  A88\  136 
N.  Y.  343, 346.   Motion  denied,  with  $10  costs. 


John  J.  Brentz,  PlaintiflF,  v.  The  Crotona  Park  Realty 
Company  and  Ignazio  SiLLrm,  Defendants 

(Supreme  Court,  N.  Y.  Special  Tenn,  Part  I,  June  16, 1913) 
Substituted  service  of  summons  on  domestic  cotporatioii 

1.  Where  it  appeared  that  the  only  office  of  a  domestic  corpora* 
tion  in  the  city  was  the  residence  of  the  president,  that  many 
efforts  to  serve  the  president  had  been  unsuccessful,  for  the 
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reason  that  he  denied  himself  to  process  servers  and  had 
avoided  service,  it  was  held  that  substituted  service  might  be 
made  on  the  corporation  under  the  provisions  of  §  435  to 
§  437  of  the  Code  of  Civil  Procedure. 

Motion  to  vacate  lien  by  reason  of  alleged  insufficiency 
of  service  of  summons  on  domestic  corporation. 
Denied. 


H.  J.  O'Connell  for  the  plaintiff. 

John  B.  Coppola  for  Crotona  Park  Realty  Co.,  spe- 
cially. 

GlEGERICH,  J. 

The  claimant  obtained  an  order  for  substituted  serv- 
ice against  the  alleged  owner,  the  Crotona  Park  Realty 
Company,  by  virtue  of  which  it  was  served  with  a  copy  of 
the  summons.  It  is  urged  by  the  latter  that  imder  sec- 
tions 435  to  437  of  the  Code  of  Civil  Procedure,  service 
of  the  summons  can  be  made  only  personally  or  by  pub- 
lication. It  was  held,  however,  in  Clarke  v.  Lockard  (122 
N.  Y.  263)  that  substituted  service  in  the  manner  pre- 
scribed by  those  sections  was  equivalent  to  a  service  by 
publication.  The  alleged  owner  also  contends  that  sub- 
stituted service  will  not  avail  the  claimant,  because  sub- 
stituted service  cannot  be  had  agamst  a  corporation,  the 
alleged  owner  bemg  a  domestic  corporation.  The  case  of 
HaJm  V.  Anchor  Steamship  Co.  (2  City  Ct.  Rep.  25)  is 
cited  in  support  of  the  contention.  In  that  case,  Mr. 
Justice  McAdam  refused  to  grant  an  order  for  substituted 
service.  No  facts  are  stated  except  such  as  may  be  in- 
ferred from  the  following  brief  statement:  "That  a  cor- 
porate body  can  conceal  itself  with  intent  to  avoid  the 
service  of  process  not  only  imports  marvelous  ingenuity 
to  the  officers  of  the  steamship  company,  but  somewhat 
exaggerated  perhaps  their  hiding  and  obscuring  capacity. 
36 
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The  ^plication  for  a  substituted  service  of  the  sununons 
is  declined  on  the  ground  that  legislative  sense  of  civil 
remedies  is  not  yet  lib«*al  enough  to  extend  the  process  to 
the  case  presented."  It  will  be  seen  from  the  fcM'egoing 
extract  that  the  justice  did  not  lay  down  a  rule  of  the 
sweeping  character  claimed  by  the  owner,  but  confined 
the  grounds  of  the  denial  to  the  case  in  hand  as  presented. 
Neither  did  it  appear  in  that  case,  as  was  shown  in  subse- 
quent cases,  that  a  single  individual  owned  the  bulk  of  the 
stock  of  the  corporation  and  that  he  in  reality  was  the  cor- 
poration itself.  Matter  of  Riegetj  Kapner  &  AUmarkf  157 
Fed.  Rep.  609;  Cawthra  v.  StewaH,  59  Misc.  38;  109  Supp. 
770.  That  the  alleged  owner  is  a  corporation  of  the  latter 
description  may  be  fairly  inferred  from  the  following  un- 
contradicted allegations  of  the  opposing  affidavit,  viz: 
^'That  the  above  named  defendant,  Crotona  Park  Realty 
Company,  has  no  office  address  in  the  City  of  New  York, 
other  than  at  the  residence  of  Caesare  Pianisani,  its  presi- 
dent. No.  2144  Belmont  avenue,  Bronx  Borou^,  New 
York  City.  That  as  many  as  twenty  efforts,  at  least,  were 
nuide  to  serve  the  said  Pianisani  with  summons  and  com- 
plaint herein,  but  that  he  has  denied  himself  to  the  process 
servers  and  has  avoided  service.  No  other  office  of  the 
said  corporation  defendant,  Crotona  Park  Realty  Com- 
pany, can  be  found  within  this  State."  The  foregoing 
facts,  in  my  opinion,  amply  warranted  the  granting  of  the 
order  for  substituted  service.  It  is  now  in  full  force,  and 
due  effect  must  be  given  to  it  until  it  is  set  aside.  In  this 
view,  service  of  the  summons  under  the  order  in  question 
was  sufficient.  The  motion  to  vacate  the  lien  herein  is 
therefore  denied,  with  $10  costs.    Settle  order  on  notice. 
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The  People  op  the  State  of  New  York  upon  the  Rela- 
tion of  Francis  R.  Hitchcock,  to  The  Officers  of 
THE  Union  Fsbrt  Ck)MPANT  of  New  York  and 
Brooklyn. 

(a^MTOTie  CoiiTi;  Kings  County  Special  Tenn,  September  24,  iai3) 

Mandamus;  issoance  of  amended  writ  after  demurrer  haa  been 

sustained  to  original  writ;  notice 


1.  Where  a  demurrer  has  been  sustained  to  a  writ  of  mandamus 
an  amended  writ  cannot  be  issued  ez  partem  but  notice  thereof 
must  be  given  to  the  respondent.^ 

Motion  to  quash  writ  of  mandamus. 
Granted. 

Woody  Cooke  &  Seitz,  attorneys  lor  relator. 

FiXTskfTy  HoUding  &  Klinke,  attorneys  for  respondents. 

Kelly,  J. : 

The  amended  writ  of  mandamus  could  only  be  isstied 
on  application  to  the  court  (sec.  2080,  Code  C.  P.)  and 
upon  notice  of  application  given  to  the  respondents  (Code, 
sec.  2067,  as  amended  1913).  Concededly  neither  of  these 
requirements  has  been  complied  with.  The  hearing  before 
Justice  Crane  was  upon  a  demurrer  to  the  original  writ, 
which  he  sustained.  A  new  application  upon  notice  was 
therefore  necessary.  I  am  inclined  to  believe  that  the 
Special  Term  could  grant  this  amended  writ  if  it  were 
properly  applied  for.  The  relator  originally  applied  for 
the  writ  at  Special  Term,  and  his  application  was  denied. 
The  Appellate  Division  reversed  the  order  and  directed 
the  issuance  of  an  alternative  writ.     Granted  that  the 


^  Subsequently  the  relator  applied  for  an  amended  writ  whiofa  was 
granted  and  no  ai^)eal  was  taken  in  the  matter. 
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Appellate  Division  might  have  issued  the  writ,  attested 
by  the  presiding  justice  and  sealed  with  the  seal  of  that 
court,  I  think  it  was  also  proper  for  the  Special  Term, 
upon  presentation  of  the  order  of  the  Appellate  Division, 
to  issue  the  writ  and  carry  into  effect  the  judgment  of  the 
Appellate  Court.  But  the  demurrer  to  the  writ  thus  issued 
having  been  sustained  for  the  reasons  stated  by  Mr. 
Justice  Crane  in  his  memorandum  of  August  27,  1913, 
the  amended  writ  could  not  be  issued  ex  parte.  The  re- 
spondent's objections  are  technical  and  they  appear  to 
have  no  compunctions  about  admitting  the  fact,  but  I 
cannot  see  how  I  can  avoid  the  objections.  The  motion  to 
quash  the  amended  writ  is  therefore  granted,  with  SIO 
costs,  without  prejudice  to  the  relator's  right  to  apply  for 
an  alternative  writ  as  directed  by  the  Appellate  Division 
upon  payment  of  costs. 


Hans  Mahler  Company  and  Emilt  IVIahler,  Plaintiffs, 
V.  Hans  Mahler  and  Maldurmin  Importing  Co., 
Defendants 

(Supreme  Court,  N.  Y.  Special  Tenn,  Part  I,  June  16, 1913) 

Injunction^  undertaking;  motion  to  cancel  after  judgment  in 
favor  of  the  plaintiff  while  appeal  is  pending 

1.  Where  the  plaintiff  secured  a  temporary  injunction  and  the 
trial  resulted  in  a  judgment  in  favor  of  the  plaintiff  agunst 
the  defendants  on  the  merits,  and  one  of  the  defendants  had 
appealed  to  the  Appellate  Division  and  executed  an  imder- 
taking  on  such  appeal;  held,  that  while  the  appeal  was  pend- 
ing a  motion  to  cancel  the  undertaking  given  by  the  plaintiff 
as  a  condition  of  securing  the  temporary  injunction  was  pre- 
mature and  must  be  denied.^ 


1  There  appears  to  be  no  other  adjudication  directly  in  point  in  this 
State  on  the  question  decided  in  the  case  in  the  text.  In  the  authorities 
cited  by  Mr.  Justice  Giegerich  the  question  did  not  arise  upon  ap- 
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Motion  to  cancel  undertaking  given  on  securing  tem- 
porary injunction. 
Denied. 

PaviProsa  for  the  plaintiffs. 

Reigdman  &  Bcxh  for  the  defendant  Hans  Mahler« 

FvUon  McMahon  for  the  defendant  Maldunnin  Im- 
porting Ck>. 

GlEGERICH,  J. : 

The  plaintiffs  apply  to  cancel  the  imdertaking  given  by 
them  as  a  condition  to  the  granting  of  a  temporary  injunc- 
tion. A  trial  of  the  action  has  resulted  in  a  judgment  in 
favor  of  the  plaintiff  against  the  defendants  on  the  merits, 
and  the  defendant  Hans  Mahler  has  appealed  to  the  Appel- 
late Division.  The  condition  of  the  undertaking  is  '^that 
the  plaintiffs  will  pay  to  the  defendant  Hans  Mahler,  so 
enjoined,  such  damages,  not  exceeding  the  beforemen- 
tioned  sum,  as  he  may  sustain  by  reason  of  the  injimction 
if  the  court  finally  decides  that  the  plaintiffs  were  not 
entitled  thereto."  This  is  in  conformity  with  the  provi- 
sions of  section  620  of  the  Code  of  Civil  Procedure,  and 
the  courts  in  construing  the  same  or  similar  ones  under 
section  222  of  the  old  Code  have  held  that  there  is  no 
final  decision  while  an  appeal  is  pending.  Ninth  Ave.  R.  R. 
v.  N.  Y.  Elevated  R.  R.,  3  Abb.  N.  C.  22;  Musgrave  v. 
Sherwood,  76  N.  Y.  194.  In  the  case  last  cited  the  court, 
at  page  195,  said:  ''The  plaintiff  having  appealed  and 


plications  to  cancel  the  undertakings,  but  upon  motions  by  the  defend- 
ants to  assess  the  damages  after  judgments  had  been  entered  in  favor 
of  such  defendants  and  appeals  had  been  taken  therefrom  by  the  plain- 
tiffs. The  attomeys  for  the  defendant  Mahler  cited  one  case  in  point 
from  Ohio,  which  was  in  entire  harmony  with  the  decision  made  by 
Mr.  Justice  Giegerich  in  the  case  in  the  text;  to  wit,  the  case  of  Wil- 
liams V.  Baker,  7  Ohio  Cir.  Ct.  Dec.  515. 
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executed  the  proper  undertaking,  it  cannot  be  daimed 
that  there  has  been  a  final  determinatioii  of  the  eaose. 
Palmer  v.  Fofey,  71  N.  Y.  106.  It  still  remains  uodeter- 
mined  and  the  final  result  cannot  be  known  until  the  appel- 
late tribunal  has  passed  up<»i  the  case."  This  moti<Hi  is 
therefore  premature  and  must  be  denied,  with  $10  costs, 
with  leftve  to  renew  upon  payment  of  suck  eoete  ifi  case 
there  is  a  final  determination  of  the  action  in  favor  of  the 
plaintiffs.   Settle  ord^  on  notice. 


Flossud  Stone,  Plaintiff,  v.  Walter  T.  Stone,  De^ 

fendant  ^ 

(aty  Court  of  the  CHy  of  New  Yorit,  November  12, 1913) 

Husband  and  wile;  separation  agreement;  action  on;  defense  tbtt 
wife  has  committed  adultery  since  tnairin|r  of  agreement 

1.  In  aai  action  on  a  separation  agreement  a  defense  tlM  tlie 
plaintiff  has  committed  adultery  since  the  agreement  was 
made,  is  not  siifficient,  unless  such  conduct  on  the  part  of 
the  wife  ccHistitutes  a  specific  breach  of  the  contract. 

2.  Where  such  a  contract  contained  a  provision  that  eacti  of 
the  parties  would  ''not  interfere  with  the  rights^  privileges, 
doings- or  actions  of  each  other"  it  was  held  that  such  provi- 
sion was  violated  by  the  commission  of  adultery  by  the  wife 
and  such  violation  precluded  a  recovery  under  the  contract. 

DenmriBr  to  three  separate  defenses. 

Overruled  as  to  one  and  sustained  as  to  tvx>  sudi  defenses. 

Gitbert  A  Wessell,  att<»neys  for  ih&  plaintiff  < 

John  R.  LitOe,  attorney  for  the  defenda&k 


*  See  case  of  Bfochelbanky.  McAdmn^  ante,  page  S^,  and  oomplaiiLt 
from  that  case  at  page  54. 
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O'DwTBE,  C.  J. : 

The  statement  of  facts  contained  in  the  first  separate 
defense  is  to  the  effect  that  the  defendant  has  paid  a  part 
of  the  moneys  claimed  by  the  plaintiff  in  this  action^  and 
should  have  been  interposed  as  a  partial  and  not  as  a 
complete  defense.  The  second  separate  defense  is  bad. 
There  is  no  provision  in  the  agreement  rendering  it  void 
as  against  public  policy.  The  demurrer  to  the  third  sepa- 
rate defense  presents  the  question  whether  or  not  the 
plaintiff  violated  a  material  stipulation  in  the  agreement 
of  separation,  it  being  alleged  by  the  defendant  that  sub- 
sequent to  the  execution  of  that  agreement  the  plaintiff 
committed  adultery  on  several  occasions.  It  appears  to 
have  been  decided  in  the  cases  of  Galusha  v.  Galusha  (116 
N.  Y.  635)  and  Clark  v.  Fosdick  (118  N.  Y.  at  page  7), 
that  where  a  husband  and  wife  enter  into  articles  of  separa- 
tion, valid  when  made,  that  the  subsequent  adultery  of 
the  wife  in  the  absence  of  a  stipulation  to  the  contrary  in 
the  articles  of  separation  does  not  prevent  her  from  re- 
covering installments  accruing  thereunder  after  the  com- 
mission of  such  adultery.  That  such  is  the  effect  of  the 
decisions  in  those  cases  is  clearly  expressed  in  the  dissent- 
ing opinion  therein  of  Chief  Judge  Follbtt  (reported  in  1 18 
N.  Y.  at  page  18).  Subsequent  to  the  decision  in  the  cases 
cited  above  it  has  been  held  in  the  case  of  Roth  v.  Both  (77 
Misc.  673;  138  Supp.  573)  that  the  adultery  of  the  wife 
subsequent  to  the  making  of  the  agreement  is  a  defense 
to  an  action  thereon,  and  this  decision  appears  to  have 
been  followed  by  Judge  Luce  in  the  case  of  Randolph  v. 
Field  (reported  in  the  New  York  Law  Journal  on  July  8, 
1913,  at  page  1812).  In  deciding  the  question  presented 
herein  I  have  concluded  that  the  law  as  declared  by  the 
Court  of  Appeals  is  still  the  law  with  respect  to  contracts 
of  separation  between  husband  and  wife,  and  that  action 
upon  such  agreements  by  the  wife  may  only  be  defeated 
because  of  the  breach  of  one  or  more  of  the  provisions 
thereof,  so  that  in  this  case  the  question  to  be  determined 
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is  whether  or  not  the  adultery  alleged  to  have  been  com- 
mitted by  the  wife  subsequent  to  the  making  of  the  agree- 
ment violates  any  of  the  provisions  thereof,  and  I  believe 
that  it  does.  The  agreement  provides:  ^'In  consideration 
of  the  payments  to  be  made  as  hereinafter  provided  by 
the  party  of  the  first  part  to  the  party  of  the  second  part, 
the  parties  agree  that  they  will  live  separate  and  apart; 
that  each  of  them  will  not  interfere  vrith  the  rights,  privi- 
leges, doings  or  actions  of  each  other,  or  in  any  way  inter- 
fere with,  bother,  annoy  or  in  any  manner  cause  each 
other  any  trouble  or  annoyance  in  the  future,"  The  wife, 
after  a  separation,  retains  the  character  of  a /married 
woman,  and  by  her  separation  acquired  no  right  to  commit 
adultery.  The  conunission  of  such  an  act  is  an  undoubted 
interference  with  the  rights  of  the  husband  acquired  at 
the  time  of  the  marriage  that  continue  imtil  its  dissolu- 
tion, even  though  the  enjoyment  thereof  has  been  lost  to 
him  by  reason  of  the  separation,  in  that  it  is  destructive 
of  his  exclusive  and  sole  right  to  sexual  intercourse  with 
her  so  long  as  the  marriage  shall  endure.  Inasmuch  as 
this  plaintiff  agreed  not  to  interfere  with  any  of  the  de- 
fendant's rights,  her  default  in  that  regard  amounts  to  a 
breach  of  the  contract,  and  will  relieve  the  husband  from 
any  liability  thereunder  subsequent  to  the  alleged  breach. 
The  demurrer  to  the  third  defense  is  held  to  be  bad,  and 
overruled.  Demurrer  to  the  first  and  second  defenses 
sustained  and  to  the  third  defense  overruled,  with  leave 
to  defendant  to  serve  an  amended  answer.  No  costs. 
Settle  decision  and  findings  on  two  days'  notice. 
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Mary  Ludlam,  PlaintifT,  v.  Clara  Bloodgood,  Henry 
A.  LuDLAM  and  Harriet  S.  Ludlam,  Defendants  ^ 

(Supreme  Court,  Kings  County  Special  Term,  October  17,  1913) 

Creditor's  action  to  set  aside  alleged  frauduleht  transfer  of  prop- 
erty,  in  action  by  wife,  in  whose  favor  order  for  alimony  has  been 
made;  pleading;  demurrer;  complaint 

1.  A  wife,  in  whose  favor  an  order  for  alimony  has  been  made, 
in  an  action  for  divorce,  and  to  enforce  which  an  order  to 
punish  the  defendant  for  contempt  has  been  made,  which 
latter  order  the  defendant  evades  by  remaining  without  the 
State,  can  maintain  a  creditor's  action  against  the  defendant 
and  those  to  whom  he  has  fraudulently  transferred  property 
without  showing  that  an  execution  against  the  property  of 
the  husband  has  been  returned  unsatisfied.^ 

Demurrer  to  the  complaint. 
Ovemded. 

Bumatine  &  Geist,  attorneys  for  plaintiff. 

J.  Bradley  Tanner,  attorney  for  defendant  Bloodgood. 

Garretson,  J. : 

I  think  this  action,  in  form,  maintainable  under  the 
general  equity  powers  of  the  court;  that  it  is  not  controlled 

*  Aff'd  without  opinion  by  the  Appellate  Division  of  the  Second  De- 
partment, April  3, 1914.   See  000  App.  Div.  000;  146  Supp.  1098. 

For  complaint  from  this  case  see  post,  page  570. 

*0n  the  appeal  to  the  Appellate  Division  from  the  interlocutory 
judgment  overruling  the  demurrer  to  the  complaint  the  pl^tiff's  at- 
torneys cited  as  authorities  for  the  proposition  that  a  creditor's  action 
could  be  maintained  without  the  necessity  of  showing  that  an  execu- 
tion had  been  returned  unsatisfied,  the  following  cases:  Thayer  v. 
Thayer,  145  App.  Div.  268;  129  Supp.  1035;  Kamp  v.  Kamp,  46  How. 
Pr.  143;  McGlynn  v.  McGlynn,  37  Misc.  12;  74  Supp.  744;  Aldridge  v. 
Walker,  73  Hun,  281;  26  Supp.  296;  Berber  v.  Berber,  21  How.  (U.  S.) 
582. 
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by  the  conditions  precedent  to  the  right  of  a  judgment 
creditor  to  sue  to  set  aside  a  conveyance  made  in  fraud  of 
creditors,  as  prescribed  by  the  Code  of  Civil  Procedure. 
The  i^ainti£F  has  exhausted  h^  remedy  in  the  divorce 
action.  The  order  adjudging  defendant  husband  m  con- 
tempt (which  he  evades  by  keeping  out  of  this  State) 
necessarily  involves  a  finding  that  said  husband  has  no 
property  which  can  be  reached  upon  Bn  execution.  Judg- 
ment for  plaintiff,  with  costs,  with  leave  to  defendints 
Ludlam  to  answer  in  twenty  days  on  payment  of  costs. 


Form  No.  68 


CompUint;  Creditor's  Action  to  Set  Aside  AUeged  Fraudcilent 
Transfer  of  Property,  in  Action  by  Wife,  in  whose  Favor  an  Order 
for  Alimony  has  been  made  ^ 

Supreme  Court,  Kings  County. 


Mary  Ludlam, 

Plaintiff, 
against 
Clara  Bloodgood,  Harriet 
S.  Ludlam  and  Henry  A. 
Ludlam, 

Defendants. 


Plaintiff,  by  her  attorneys,  Bumstine  &  Geist,  for  her 
amended  complaint  in  this  action,  respectfully  shows  to 
this  Court  as  follows: 

First:  That  in  an  action  for  separation,  pending  in  the 
Supreme  Court  of  the  State  of  New  York,  in  the  County 
of  New  York,  wherein  this  plaintiff  as  wife,  is  plaintiff, 
and  the  defendant  Henry  A.  Ludlam,  her  husband,  is  de- 
fendant, an  order  was  duly  made  and  entered  by  that 
Court  on  or  about  the  6th  day  of  March,  1901,  directing 
the  said  defendant  Henry  A.  Ludlam,  to  pay  to  the  plain- 

1  From  Ludlam  v.  Bloodgood,  see  ante,  page  569. 
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tiff  herein  the  sum  of  $125  monthly  beginning  the  11th 
day  of  March,  1901,  as  alimony  for  the  support  of  herself 
and  the  children  of  said  plaintiff  and  said  defendant,  and 
that  said  order  was  at  all  the  times  herein  mentioned  and 
still  is  in  full  force  and  effect,  and  by  virtue  thereof  this 
defendant  was  at  all  times  herein  mentioned  luid  still  is  di- 
rected and  obliged  to  pay  to  this  plaintiff  the  sum  of  $125 
mcmthly  as  alimony  for  the  support  of  herself  and  children 
aforesaid. 

Seconi):  That  for  more  than  four  years  last  past,  the 
defendant  Henry  A.  Ludlam  has  failed,  n^Iected  and 
refused  to  comply  with  the  din^tions  contained  in  the 
said  order,  and  has  failed,  neglected  and  refused  to  pay 
plaintiff  any  part  of  the  said  alimony  due  and  payable 
thereunder  during  said  period,  and  still  refuses  to  pay  said 
alimony,  and  that  there  is  now  due  and  owing  to  plaintiff 
from  said  defendant  by  virtue  of  the  terms  thereof,  more 
than  $5,500,  together  with  interest  thereon. 

Teird:  Upon  information  and  belief  that  heretofore 
and  in  or  about  the  year  1911,  the  defendant  Henry  A. 
LudUKcn  brought  an  action  in  the  coiu*ts  of  the  State  of 
Nevada  to  procure  an  absolute  divorce  against  tliis  plain- 
tiff, and  that  in  said  action  the  said  Court  rendered  a 
judgment  which  purported  to  dissolve  the  marriage  ex- 
isting between  the  plaintiff  and  the  said  defendant  Henry 
A.  Ludlam. 

Fguhth:  Upon  information  and  belief  that  said  alleged 
decree  of  divorce  was  and  is  irregular,  null  and  void,  in 
that  defendant  Henry  A.  Ludlam  was  not  at  ibsA  time  a 
bona  fide  resident  of  Nevada,  but  of  New  York,  and  that 
plamiiff  was  not  served  with  process  in  said  action  within 
the  State  of  Nevada,  or  appeared  in  said  action,  or  in  any 
manner  gave  said  Court  jurisdiction. 

Fiftb:  Upon  information  and  belief  that  th^:Bafter 
and  in  or  about  the  same  year  the  defendant  Henry  A. 
Ludlam  attempted  to  marry  the  defendant  Harriet  S. 
Ludlam. 
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Sixth  :  Upon  information  and  belief  that  the  defendant 
Henry  A.  Ludlam  ever  since  the  said  alleged  marriage  to 
the  defendant  Harriet  S.  Ludlam,  has  lived  and  cohabited 
with  her  and  is  now  living  and  cohabiting  with  her. 

Seventh:  That  heretofore,  in  the  said  separation  ac- 
tion pending  in  the  Supreme  Court,  New  York  County, 
between  the  said  plaintiff  and  the  defendant  Henry  A. 
Ludlam,  and  in  or  about  the  month  of  September,  1912, 
an  order  was  duly  made  and  entered  adjudging  defendant 
Henry  A.  Ludlam  guilty  of  contempt  of  Court  for  failure 
to  obey  the  orders  and  mandates  of  this  Court  in  that  he 
refused  to  pay  alimony  due  by  virtue  of  the  terms  and 
conditions  of  the  order  made  in  the  said  action  on  or  about 
the  6th  day  of  March,  1901,  and  directing  that  a  warrant 
of  commitment  issue  to  any  Sheriff  in  any  County  of  the 
State  of  New  York,  to  apprehend  and  keep  in  close  cus- 
tody the  defendant  Henry  A.  Ludlam,  until  he  comply 
with  the  said  order  of  the  said  Court,  or  be  discharged 
according  to  law. 

Eighth:  Upon  information  and  belief  that  at  or  about 
said  time,  with  the  intention  to  avoid  and  evade  the  proc- 
ess of  the  said  Court,  the  defendant  Henry  A.  Ludlam 
and  the  defendant  Harriet  S.  Ludlam  fled  the  jmisdiction 
of  the  said  Court  and  the  State  of  New  York,  to  the  Gty 
of  Newark,  in  the  State  of  New  Jersey,  where  they  ever 
since  then  resided,  and  now  reside,  and  by  reason  thereof 
the  said  warrant  of  commitment  has  never  been  executed. 

Ninth:  Upon  information  and  belief,  that  heretofore 
and  on  or  about  the  10th  day  of  September,  1907,  the  de- 
fendant, Henry  A.  Ludlam  and  the  defendant,  Clara 
Bloodgood,  entered  into  a  certain  agreement,  under  the 
terms  of  which,  it  was  provided  that  certain  premises 
then  about  to  be  purchased  by  the  defendant  Henry  A. 
Ludlam,  mentioned  and  described  hereinafter,  should  be 
purchased  by  him  in  the  name  of  the  defendant,  Clara 
Bloodgood,  with  moneys  belonging  to  and  furnished  by  the 
defendant,  Henry  A.  Ludlam  and  that  the  said  Clara 
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Bloodgood,  should  hold  said  property  in  trust  and  for  the 
benefit  of  this  defendant,  Henry  A.  Ludlam,  and  that 
upon  his  request,  she  should  make,  e^cecute  and  deliver  a 
deed  of  conveyance  of  the  said  property  to  whomsoever 
this  defendant  Henry  A.  Ludlam  would  direct,  and  that 
said  agreement  was  made  by  said  parties  for  the  piuposes 
and  with  the  intent  hereinafter  set  forth. 

Tenth  :  That  thereafter  and  on  or  about  the  10th  day 
of  September,  1907,  one  Harry  Hansen  and  his  wife, 
Anna,  by  deed  of  conveyance,  transferred  and  conveyed 
to  Clara  Bloodgood  the  fee  simple  of  premises  mentioned 
and  described  hereinafter  by  deed  of  conveyance  filed  and 
recorded  in  the  ofiice  of  the  Registrar  of  the  County  of 
Kings  on  the  17th  day  of  September,  1907,  in  Section  16, 
Block  5194,  Liber  3039,  page  143.  That  the  said  premises 
are  described  as  foUows: 

''Beoinni1»^o  at  a  point  on  the  easterly  side  of  East  28th 
Street,  distant  one  hundred  sixty  (160)  feet  southerly  from  the 
comer  formed  by  the  intersection  of  the  easterly  side  of  East 
28th  Street  with  the  southerly  side  of  Clarendon  Road;  running 
thence  easterly  parallel  with  Clarendon  Road  and  part  of  the 
distance  through  a  party  wall  one  hundred  (100)  feet  to  the 
centre  line  of  the  Block  between  East  28th  and  29th  Streets; 
thence  southerly  along  said  centre  line  of  the  block  twenty  (20) 
feet;  thence  westerly,  again  parallel  with  Clarendon  Road  one 
hundred  (100)  feet  to  the  easterly  side  of  East  28th  Street  and 
thence  northerly,  along  the  easterly  side  of  East  28th  Street, 
twenty  (20)  feet  to  the  point  or  place  of  beginning." 

Eleventh:  Upon  information  and  belief,  that  said 
deed  of  conveyance  was  made,  executed  and  delivered  by 
the  said  Henry  Hansen  and  his  wife,  Anna,  to  said  Clara 
Bloodgood,  pm*suant  to  the  arrangement  hereinbefore  set 
forth  and  then  existing  between  the  said  defendants, 
Clara  Bloodgood  and  Henry  A.  Ludlam,  and  in  considera- 
tion of  moneys  paid  by  the  defendant  Henry  A.  Ludlam 
therefor. 

Tweltfh:  Upon  infonnation  and  belief^  that  the  de- 
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fendant  Clara  Bloodgood  paid  no  part  of  the  conaktera- 
tion  for  the  said  deed  of  conveyanee. 

Thirteenth  :  Upcm  inf cnrmation  and  belief,  that  at  the 
time  that  the  said  deed  of  conveyance  was  made,  executed 
and  delivered,  as  aforesaid,  the  defendant  Henry  A.  Lud- 
1am  was  insolvent  and  4id  not  have  sufficient  {H*operty  to 
pay  his  debts,  and  that  at  that  tinie  he  was  indebted  to 
this  plaintiff  in  a  sum  exceeding  one  thousand  ($1000) 
Dollars,  which  said  facts  were  th^i  well  known  to  the  de- 
fendant, Clara  Bloodgood. 

Fourteenth:  Upon  information  and  belief,  that  the 
defendant  Henry  A.  Ludlam,  ent^^  into  the  said  agree- 
ment and  arrangement  as  aforesaid  with  the  express  pur- 
pose and  intuit  <^  hindering  and  delaying  his  creditors, 
and  particularly  this  plaintiff,  and  to  avoid  the  payment 
of  the  moneys  directed  to  be  paid  to  the  plaintiff  herein, 
under  and  by  virtue  of  the  order  for  alimony  .mentioned 
herein,  and  that  these  facts  set  forth  herein  were  well 
known  at  that  time  to  the  defendant,  Clara  Bloodgood. 

Fifteenth:  Upon  information  and  belief  that  during 
the  entire  period  the  d^endant  Clara  Bloodgood  had  title 
to  said  prop^y  as  set  forth  herein,  she  held  the  same  as 
trustee  and  for  the  benefit  of  the  defendant  Henry  A. 
Ludlam,  and  that  he  was  then  and  still  is  the  real  owner 
thereof. 

Sixteenth:  That  thereafter  and  on  or  about  the  4th 
day  of  November,  1911,  the  defendants  entered  into  an 
agreement  under  the  terms  of  which  it  was  provided  that 
the  defendant,  Clara  Bloodgood,  should,  by  deed  of  con- 
veyance, transf^  and  convey  to  the  defendant,  Harriet 
S.  Ludlam,  the  fee  simple  of  said  premises  for  the  purposes 
mentioned  h«^^,  and  with  said  intent,  aad  that  said  de- 
fendant Harriet  S.  Ludlam  should  faoU  the  said  property 
in  trust  and  for  the  benefit  of  this  defendant  Henry  A. 
Ludlam,  and  upon  his  request,  to  make,  eaoecute  and  deliver 
a  deed  of  conveyance  of  said  property  to  whomsoever  this 
defendant  Henry  A.  Ludlam  would  direct. 
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^ybnteenth:  Upon  inf(»*mation  and  belief,  that  at 
the  time  <^  the  making  of  the  said  agreemait  and  the 
time  of  the  conveyance  hereinafter  mentioned  and  de- 
scribed, the  d^^idant  Harriet  S.  Ludiam  knew  all  the 
facts  set  forth  hereinabove. 

Eighteenth:  That  thereafter  and  pursuant  to  said 
last  mentioned  agreement  and  on  or  about  the  4th  day  of 
November,  1911,  the  d^endant  Clara  Bloodgood,  by 
deed  oi  conveyance,  transferred  and  conveyed  to  the  de- 
fendant, Harriet  S.  Ludiam,  the  fee  simple  of  said  prem- 
ises mentioned  and  described  herem  and  said  deed  was 
filed  and  recorded  in  the  office  of  the  Regist^  of  the  CJounty 
of  Kings  on  the  6th  day  of  February,  1912,  in  Section  16, 
Block  5194,  Liber  3352,  page  71. 

Nineteenth:  Upon  information  and  beli^  that  the 
said  deed  of  conveyance  was  made,  executed  and  delivered 
by  the  said  Clara  Bloodgood  to  the  said  defendant  Harriet 
S.  Ludiam  without  any  consideration  paid  by  the  said 
Harriet  S.  Ludiam  to  either  the  defendant  Henry  A.  Lud- 
iam or  to  ihe  defendant  Clara  Bloodgood  or  both. 

Twentieth:  Upon  information  and  belief,  that  said 
deed  of  conveyance  was  made,  executed  and  delivered  by 
the  said  defendant  Clara  Bloodgood  to  the  said  defendant 
Harriet  S.  Ludiam  with  the*  intent  and  purpose  of  hinder- 
ing and  ddaying  the  creditors  of  Henry  A.  Ludiam  and 
particularly  this  plaintiff  and  to  avoid  the  payment  to 
plaintiff  ot  the  alimony  directed  to  be  paid  by  him  imder 
the  order  mentioned  herein. 

Twenty-^irst:  Upon  iiiformati(»i  and  belief,  that  at. 
the  time  of  the  making  of  said  last  mentioned  agreanent 
between  the  defendants  and  at  the  time  the  said  last  men- 
tioned deed  of  conveyance  was  made,  executed  aad  de^ 
livered  as  aforesaid,  by  the  defendant  Clara  Bloodgood  to 
the  defendant  Harriet  S.  Ludiam,  the  defendant  H^iry 
A.  Ludiam  was  insolvent  imd  was  unable  to  comply  with 
the  terms  and  conditicms  of  the  order  mentioned  and  de- 
scribed herein,  under  and  by  virtue  of  which  he  was  ob- 
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liged  to  pay  to  this  plaintiff  the  sum  of  One  hundred 
twenty-five  ($125)  Dollars  monthly,  beginning  March  11th, 
1901,  and  under  and  by  virtue  of  which  order  there  was 
then  due  and  owing  to  the  plaintiff  a  sum  in  excess  of 
Three  thousand  ($3,000)  Dollars,  which  was  then  unpaid 
and  past  due  and  that  these  facts  were  well  known  to  the 
defendant  Harriet  S.  Ludlam  at  said  time. 

Twentt-second:  Upon  mformation  and  belief,  the 
said  defendant  Harriet  S.  Ludlam  has  the  title  to  said 
premises  in  her  name  and  solely  for  the  benefit  and  as 
trustee  of  the  defendant  Henry  A.  Ludlam,  who  is  the 
real  owner  thereof. 

rwENTT-^THiRD:  That  the  plaintiff  has  no  adequate 
remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  as  follows: 

First:  That  it  be  adjudged  and  decreed  that  the  deed 
of  conveyance  made  and  executed  and  delivered  by  one 
Harry  Hansen  and  his  wife,  Anna,  on  or  about  the  10th 
day  of  September,  1907,  filed  in  the  office  of  the  Clerk  of 
the  County  of  Emgs  in  Section  16,  Block  5194,  Liber  3039, 
page  143,  was  made,  executed  and  delivered  to  the  said 
Clara  Bloodgood  as  trustee  and  for  the  benefit  of  the  de- 
fendant Henry  A.  Ludlam,  pursuant  to  a  void  and  fraudu- 
lent agreement  existing  between  the  said  defendant  Henry 
A.  Ludlam  and  the  said  defendant  Clara  Bloodgood. 

Second:  That  the  deed  made,  executed  and  delivered 
by  the  defendant  Clara  Bloodgood  to  the  defendant 
Harriet  S.  Ludlam,  filed  and  recorded  in  the  office  of  the 
Register  of  the  County  of  New  York  on  or  about  the  6th 
day  of  February,  1912,  in  Section  16,  Block  5195,  Liber 
3352,  page  71,  is  fraudulent  and  void  as  against  this  plain- 
tiff and  that  the  same  be  set  aside  and  cancelled  of  record. 

Third:  That  a  Receiver  be  appointed  to  take  possession 
of  and  collect  the  rents,  issues  and  profits  of  the  said 
premises  and  to  sell  the  same  in  accordance  with  the  di- 
rections of  the  court  and  to  pay  over  the  proceeds  thereof 
to  this  plaintiff  in  pajrment  or  part  payment  of  the  judg- 
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ment  herein,  whichever  the  case  may  be,  and  to  account 
for  the  balance,  if  there  be  any  on  hand,  according  to  the 
order  of  the  court. 

Fourth:  That  the  defendants  and  each  of  them  be 
directed  to  account  to  the  plaintiff  for  the  rents,  issues 
and  profits  of  the  said  premises  in  accordance  with  the 
decree  of  the  said  court  herein. 

Fifth:  That  the  plaintiff  recover  the  costs  and  dis- 
bursements of  this  action,  and  have  such  other  and  further 
reUef  in  the  premises  as  may  be  just  and  proper. 

Burnstine  &  Geist, 
Attorneys  for  Plaintiffs 
No.  149  Broadway, 
New  York  City, 
Manhattan  Borough. 
\yenficaJtion.] 


EuDORA  S.  Van  Horn,  Plaintiff,  v.  Frank  M.  Van  Horn 
and  Patrick  A.  Halpin,  Defendants 

(Supreme  Court,  N.  Y.  Special  Term,  Part  3,  October  21,  1913) 

Pleading;  complaint;  demand  for  relief;  answer;  former  action 
pending;  action  upon  an  agreement  after  a  previous  action  for 
fraud  in  inducing  tlie  making  of  the  agreement 

1.  Where  a  defendant  has  answered  the  complaint  and  the 
plaintiff  has  demurred  to  the  answer,  the  demand  for  relief 
in  the  complaint  is  immaterial  as  the  court  can  grant  any 
relief  which  the  facts  stated  warrant. 

2.  A  defense  that  an  action  ''for  substantially  the  same  relief" 
is  pending  between  the  parties  is  insufficient  without  a  state- 
ment of  the  facts. 

3.  A  defense  that  the  plaintiff  had  previously  brought  an  action 
to  recover  damages  for  fraud  in  inducing  her  to  make  an 
agreement,  is  insufficient  to  defeat  an  action  upon  the  same 
agreement,  or  upon  a  decree  which  embodied  the  agreement. 

37 
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4.  The  fact  that  the  plaintiff  may  have  an  adequate  remedy 
at  law  in  the  courts  of  another  jurisdiction  is  no  answer  to  an 
action  in  this  jurisdiction,  even  though  the  present  action 
were  to  be  regarded  as  an  action  in  equity. 

Demurrer  to  affirmative  defenses  in  answer. 
Sustained.  , 

Alexander  Thain  for  the  plaintiff. 

Oshome,  Lamb  &  Garvan  for  the  defendant  Van  Horn. 

GiBGERICH,  J. : 

The  Nevada  divorce  having  been  procured  on  the  ground 
of  desertion,  the  case  does  not  come  within  the  provisions 
of  §  1772  of  the  Code  of  Civil  Procedure,  and  it  is  doubtless 
beyond  the  power  of  the  court  to  grant  the  relief  demanded 
in  the  complaint.  But  the  complainant  states  facts 
sufficient  to  constitute  a  cause  of  action  at  least  for  ali- 
mony past  due  and  unpaid  (Sistare  v.  Sistare,  218  U.  S.  1) 
and,  the  defendant  having  answered,  the  demand  for 
relief  is  immaterial  upon  demurrer  (see  Black  v.  Vander- 
hilt,  70  App.  Div.  16;  74  Supp.  1095,  and  cases  there  cited). 
The  demurrers  must  be  decided  upon  a  consideration 
of  the  pleadings  and  nothing  else.  The  numerous  refer- 
ences in  the  brief  of  counsel  for  the  defendant  to  matters 
which  do  not  appear  either  in  the  complaint  or  the  answer 
cannot  be  regarded.  The  first  defense,  that  an  action 
''for  substantially  the  same  relief"  is  pending  between 
the  parties,  is  obviously  insufficient.  If  there  is  another  ac- 
tion pending  between  the  same  parties  for  the  same  cause, 
the  facts  should  be  stated.  The  second  defense  is  also,  I 
think,  insufficient.  The  fact  that  plaintiff  has  previously 
bit)ught  an  action  to  recover  damages  for  fraud  in  indudng 
her  to  make  the  agreement  in  question  ought  not  to  pre- 
vent her  bringing  an  action  upon  the  agreement  or  upon 
the  decree  whieh  embodied  the  agreement.  CouDsel  do  not 
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cite  any  authorities  which  support  such  a  contention, 
but  they  do  cite  an  authority  to  the  contrary.  McNaughi 
V.  Equitable  Life  Assur.  Soc'y,  136  App.  Div.  774;  121 
Supp.  447.  The  third  defense  is  also  insufficient.  The 
fact  that  the  plaintifif  may  have  an  adequate  remedy  at 
law  in  the  courts  of  another  jurisdiction  would  be  no 
answer  to  an  action  in  this  jurisdiction,  even  though  this 
were  to  be  regarded  as  an  action  in  equity.  The  point 
that  the  case  does  not  come  within  the  provisions  of  §  1772 
of  the  Code  has  already  been  noticed.  The  fourth  de- 
fense alleges  no  further  facts  and  is  also  demurrable.  The 
fifth  defense,  that  the  plaintiff  has  an  adequate  remedy 
in  the  courts  of  Nevada,  has  already  been  disposed  of  in 
considering  the  third  defense,  which  contains  an>allegation 
to  the  same  effect.  The  demurrers  to  .each  of  the  first 
five  defenses  must  be  sustained,  with  costs,  with  leave  to 
the  defendant  Van  Home  to  amend  his  answer  within 
twenty  days  on  payment  of  costs.  Settle  decision  on 
notice. 


Antoinette  F.  Kleine,  Plaintiff,  v.  John  Desola  & 

Others,  Defendants 

(Supreme  Court,  Kings  County  Special  Term,  October  7,  1913) 

Judicial  sale;  referee;  following  judgment;  payment  of  purchase 

price 

1.  A  referee  to  sell  under  a  judgment  has  no  discretion,  but 
must  follow  the  terms  of  the  judgment,  and  if  the  purchaser 
desired  to  have  certain  liens  credited  on  the  purchase  price, 
which  such  purchaser  is  required  by  the  judgment  to  pay  to 
the  referee,  this  must  be  accomplished  by  amendment  of  the 
judgment. 

Motion  to  compel  referee  to  accept  settlement  other- 
wise than  by  cash  on  a  judicial  sale. 
Denied  vrith  permission  to  amend  jtdgmenL 
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WilMam  Bulcher  for  the  plaintiff. 

Alvah  W.  Burlingame,  Jr,,  referee. 

Garretbon,  J.: 

The  referee's  position  in  this  matter  is  not  unreasonable. 
He  has  no  discretion  and  must  follow  the  terms  of  the 
judgment.  Since  the  plaintiff  has  purchased  at  the  sale 
she  should  furnish  in  cash  to  the  referee  a  sufficient  amount 
to  pay  the  disbursements  which  the  referee  is  required 
to  make  and  is  liable  for  as  well  as  his  fees,  and  the  judg- 
ment may  be  amended  so  as  to  enable  her  to  complete 
her  purchase  without  paying  in  cash  the  amount  coming 
to  her  on  account  of  the  amount  due  for  principal  and 
interest,  and  so  that  the  deed  of  the  referee  may,  upon  her 
written  request,  be  delivered  to  her  subject  to  existing 
taxes,  &c.,  as  indicated  by  me  upon  the  argmnent.  Settle 
order  on  notice  to  the  referee  and  to  all  parties  who  have 
appeared  in  the  action. 


Harvey  F.  Chute,  Plaintiff,  v.  Wiluam  J.  BIarnes, 

Defendant 

(City  Court  of  the  Qty  of  New  York,  September  11,  1913) 

Costs;  security;  charging  costs  against  plaintiff's  attorney  person- 
ally when  security  not  given 

1.  When  an  order  requiring  a  non-resident  plaintiff  to  file 
security  for  costs  is  not  complied  with,  an  order  is  proper 
charging  the  costs  against  the  plaintiff's  attorney  personally 
where  the  affidavit  on  which  the  order  for  security  was 
made  states  the  non-residence  of  the  plaintiff  positively. 

Motion  to  charge  plaintiff's  attorney  personally  with 
costs. 
Granted, 
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Abram  B.  Freedman  for  the  plaintiff. 
Russell  W.  Leary  for  the  defendant. 

FlNEUTE,   J.: 

The  order  directing  the  plaintiff  to  file  security  for  costs 
pursuant  to  §  3268  of  the  Code  was  not  complied  with. 
Therefore,  under  §  3278,  the  attorney  for  plaintiff  is  per- 
sonally liable  for  defendant's  costs  to  an  amount  not 
exceeding  $100.  The  amount  of  the  costs  involved  in 
this  proceeding  is  $28.03.  The  affidavit  on  which  the 
order  for  security  was  granted  sets  forth  the  fact  that  the 
plaintiff  is  a  non-resident  on  positive  knowledge  and  not 
on  information  and  belief,  as  plaintiff's  attorney  contends, 
and  the  cases  cited  by  him  {Davidson  v.  Bose,  57  App.  Div. 
2-12;  68  Supp.  316;  UMr  v.  Broum,  9  How.  Pr.  R.  270)  do 
not  apply.  Motion  is  granted,  with  leave,  however,  to 
pay  the  same  in  two  installments,  the  first  half  to  be 
paid  on  September  20  and  the  balance  on  October  4,  1913, 
both  said  payments  to  be  made  at  the  oflSce  of  the  at- 
torney for  the  defendant.    Order  signed. 


Walter  S.  Hiatt,  Plaintiff,  v.  Harry  H.  Frazee,  the 
name  Harry  being  fictitious,  true  Christian  name  of 
defendant  being  unknown  to  plaintiff,  but  desiring  to 
designate  a  person  formerly  engaged  in  the  theatrical 
business.  Defendant. 

(City  Court  of  the  City  of  New  York,  June  16,  1913) 
Substituted  service  of  summons 

1.  An  order  for  the  substituted  service  of  the  summons  must  be 
set  aside  where  the  affidavit  on  which  it  was  based  stated  that 
a  clerk  of  the  plaintiff's  attorney  had  gone  to  the  defendant's 
office  on  several  occasions  and  was  told  he  was  not  in,  and 
that  on  the  last  occasion  the  clerk  explained  to  the  person  in 
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charge  that  he  wished  to  serve  a  summons  and  complaint 
on  the  defendant;  that  the  i)erson  left  the  room  and  on  re- 
turning asked  the  name  of  the  plaintiff,  which  was  told  by 
the  clerk,  and  that  said  person,  then  leaving  the  room  a 
second  time  and  on  returning  said  the  defendant  could  not 
be  seen,  where  no  efforts  were  made  to  serve  the  summons 
on  the  defendant  at  his  residence,  nor  was  there  anything 
in  the  affidavit  to  show  where  the  defendant  resided. 

Motion  to  set  aside  order  for  substituted  service  of  the 
summons. 
Granted. 

McDowell  &  Kennedy  for  the  plaintiff. 

Nathan  Burkan  for  the  defendant  appearing  specially 
herein. 

Luce,  J.: 

On  June  2,  1913,  an  order  was  entered  for  substituted 
service  of  the  summons  upon  the  defendant.  The  affidavit 
upon  which  that  order  was  based  stated  that  the  deponent, 
the  managing  clerk  for  the  plaintiff's  attorneys,  had  had  in 
his  possession  for  service  upon  the  defendant  summons 
and  complaint  since  April  16,  1913,  and  on  that  day 
had  twice  called  at  the  defendant's  office,  No.  220  West 
Forty-eighth  street,  inquired  for  the  defendant  and  had 
been  told  the  defendant  was  not  in;  on  April  18,  April  23, 
April  24,  at  11  a.  m.,  and  again  at  4.30  p.  m.,  remaining 
until  6  P.  M.,  and  April  30,  each  time  receiving  the  same 
reply.  On  one  occasion  deponent  explained  to  the  person 
in  charge  of  the  room  that  he  only  wished  to  serve  a  sum- 
mons and  complaint  on  the  defendant;  that  the  said 
person  left  the  room  and,  on  returning,  asked  the  name 
of  the  plaintiff,  which  was  told  I^y  the  deponent;  that 
said  person  then  left  the  room  the  second  time  and  on 
returning  said  the  defendant  could  not  be  seen.  The  affi- 
davit concludes  with  the  statement  that  the  deponent 
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could  not  get  an  appointment  with  the  defendant;  either 
at  the  office  address  or  any  other  place.  The  affidavit 
is  silent  as  to  all  other  efforts  made  to  serve  the  smnmons. 
It  is  barren  of  any  allegation  of  the  defendant's  residence. 
If  a  resident  of  New  York  County,  then  an  effort  to  serve 
the  sunmions  at  defendant's  residence  should  have  been 
made.  If  not  a  resident  of  New  York  County,  then  the 
defendant's  absence  from  the  county  would  be  sufficient. 
It  is  quite  apparent  that  the  mere  fact  of  the  process 
server's  futile  attempts  to  serve  the  summons  while  call- 
ing at  the  defendant's  office  does  not  establish  any  satis- 
factory evidence  that  the  defendant  is  avoiding  service 
of  the  siunmons.  He  is  not  shown  to  be  in  New  York 
County;  nor,  on  the  other  hand,  is  it  shown  that  he  does 
not  reside  in  New  York  County.  The  case  is  so  nearly 
similar  to  that  of  Nichols  v.  Emmett,  56  Misc.  321;  107 
Supp.  663,  that  it  cannot  be  distinguished  from  it.  Mo- 
tion is  granted  and  the  order  for  substituted  service  of 
the  summons  is  vacated. 


Antonio  Espostto,  Plaintiff,  v.  Juuus  Biderman,  De- 
fendant 

(County  Court  of  Kings  County,  October  27, 1913) 

Consolidation  of  actions  in  the  Municipal  Court  of  the.  City  of  New 
York  and  the  County  Court  of  Kings  County;  plaintiff  in  one 
action  defendant  in  ^e  other. 

1.  Section  817  pf  the  Code  of  Civil  Procedure  authorizing  the 
consolidation  of  two  or  more  actions  in  favor  of  the  same 
plaintiff  against  the  same  defendant  does  not  authorize  the 
consolidation  of  two  actions  where  plaintiff  in  one  of  them  is 
the  defendant  in  the  other. 

2.  An  action  pending  in  the  Municipal  Court  of  the  City  of 
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New  York  may  be  consolidated  with  an  action  pending  in 
the  County  Court  of  Kings  County  where  each  action  is  in 
favor  of  the  same  plaintiff  and  the  same  defendant. 

Motion  for  consolidation  of  actions. 
Denied. 

Hyman  Newman  for  the  plaintiff. 

Jvlvas  Schwartz  for  the  defendant. 

Fawcett,  J. : 

A  motion  is  made  herein,  pursuant  to  the  provisions 
of  §§  817  and  818  of  the  Code  of  Civil  Procedure,  to  con- 
solidate with  this  action  an  action  pending  in  the  Munici- 
pal Court  wherein  the  above  named  defendant  is  plaintiff 
and  the  above  named  plaintiff  is  the  defendant.  The 
object  of  this  Code  provision  is  to  prevent  oppression  by 
the  unnecessary  accumulation  of  costs.  The  defendant 
opposes  the  motion  for  a  stay  of  the  Municipal  Court 
action  or  for  a  consolidation  of  the  two  actions  in  this 
court  and  urges  two  grounds  of  objection — ^first,  that  the 
statute  applies  only  to  causes  where  the  actions  in  both 
courts  are  in  favor  of  the  same  plaintiff  and  against  the 
same  defendant^  and  not  where  the  plaintiff  in  one  action 
is  the  defendant  in  the  other  action  and  vice  versa;  sec- 
ondly, the  defendant  contends  that  §  818  of  the  Code 
refers  only  to  causes  pending  in  the  Supreme  Court.  There 
is  no  merit  in  the  second  contention.  Section  3347  of  the 
Code  of  Civil  Procedure,  subdivision  6,  expressly  makes 
the  statutes  relating  to  consolidation  apply  to  all  courts 
of  record.  So  it  has  been  held  that  the  City  Court  of  the 
City  of  New  York  can  remove  to  itself  and  consolidate 
with  the  suit  before  it  an  action  pending  in  the  Municipal 
Court.  Curley  v.  F.  &  M.  Schaefer  Brewing  Co.,  35  Misc. 
131 ;  71  Supp.  318.  The  provisions  of  §  3347,  subdivision  6, 
make  it  unnecessary  to  consider  the  ai^ument  advanced 
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in  the  plaintiff's  brief,  that  the  County  Court  would  have 
this  power  under  the  general  provisions  of  §  348  of  the 
Code,  which  gives  to  a  county  judge  the  same  power 
and  authority  in  an  action  in  the  County  Court  which  a 
Justice  of  the  Supreme  Court  possesses  in  a  like  action 
brought  in  the  Supreme  Court.  It  would  seem  that  this 
is  a  case  where  consolidation  might  be  ordered  upon  the 
grounds  of  avoiding  unnecessary  accumulation  of  costs 
and  a  multiplicity  of  suits.  But  I  believe  that  the  first 
objection  raised  by  the  defendant  must  be  sustained. 
It  is  true  that  the  parties  to  the  two  actions  are  the  same 
and  that  the  causes  of  action  arise  out  of  the  same  oc- 
currence, yet  the  language  of  the  Code  is  expressly  "in 
favor  of  the  same  plaintiff  against  the  same  defendant." 
The  provisions  of  §  817  authorize  the  consoUdation  of 
actions  against  the  same  defendant  and  by  the  same  plain- 
tiff, but  do  not  authorize  the  consolidation  of  actions 
where  the  plaintiff  in  one  action  is  the  defendant  in  the 
other.  Waiontha  Knitting  Co.,  Lim.,  v.  Hecht  &  Campe, 
Inc.,  58  Misc.  350;  111  Supp.  10;  Miller  v.  Baillard,  124 
App.  Div.  555;  108  Supp.  973.  I  can  find  no  case  or  au- 
thority which  would  permit  a  consolidation  under  the 
circumstances  existing  here.  I  am  therefore  constrained 
to  deny  the  motion.    Motion  denied,  without  costs. 


LiGHTBOURNE   MiDDLETON,    Plaintiff,   V.   LOUISE   SPRECK- 

LES,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  1,  June  16,  1913) 

Deposition;  commission  to  take  testimony  out  of  the  State;  inter- 
rogatories;  settlement;   objections  which  may   be  made 

1.  On  the  settlement  of  the  interrogatories  to  be  attached  to  a 
commission  the  only  objection  that  can  be  considered  is  as 
to  whether  or  not  they  are  pertinent  to  the  issues  as  made 
by  the  pleadings,  and  when  interrogatories  and  cross-inter- 
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rogatories  are  presented  for  settlement  and  a  large  number  of 
objections  are  made  thereto  on  the  gromid  of  irrelevancy, 
inmiateriality  and  incompetency,  but  there  is  no  specific 
objection  of  lack  of  pertinency,  the  interrogatories  will  either 
be  settled  as  proposed  or  returned  to  the  parties  so  they  can 
make  their  own  corrections  and  move  for  settlement  upon 
objections  authorized  by  the  Ckxie. 

Motion  for  settlement  of  interrogatories. 

Lawrence  B.  Dunham  for  the  plaintiff. 

Charles  Philip  Easton  for  the  defendant. 

GlEOERICH,  J.: 

The  only  objection  that  can  be  considered  upon  the 
settlement  of  interrogatories  is  that  they  are  not  pertinent 
to  the  issues.  Code,  §  892;  Wanamaker  v.  Megraw,  168 
N.  Y.  125;  Spurr  &  Sons,  Inc.,  v.  Empire  State  Surety  Co., 
122  App.  Div.  449;  106  Supp.  1009.  In  the  present  case 
objections  are  made  to  fifty-seven  of  the  interrogatories 
and  cross-interrogatories,  and  irrelevancy,  immateriality 
and  incompetency  are  mingled  as  the  grounds  of  many 
of  the  objections.  Some  of  the  objections  are  conceded 
to  be  well  taken,  and  changes  in  the  interrogatories  are 
suggested  to  meet  the  objections.  The  court  cannot  take 
the  time  to  study  the  issues  in  this  action  and  examine 
the  fifty-seven  interrogatories  to  see  whether  one  or  more 
of  them  may  be  open  to  the  objection  of  lack  of  perti- 
nency, although  that  particular  objection  is  nowhere  made, 
and  perhaps  will  not  be  made  when  attention  is  confined 
to  that  single  point,  as  it  should  be  on  such  an  application 
as  this.  The  interrogatories  will  either  be  settled  as  pro- 
posed or  they  will  be  returned  to  the  parties  in  order  that 
they  may  make  their  own  corrections  in  them  and  then 
move  for  settlement  upon  objections  authorized  by  the 
Code.  The  parties  may  elect  which  order  they  will  take 
and  settle  the  same  on  notice. 
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Hbbman  Cohen,  Plaintiff,  v.  Edwabd  L.  Harpeb, 

Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  1,  September  2, 1913) 

Pleading;  complaint;  slander;  innuendo  sufficient  to  sustain  com- 
plaint 

1.  Where  words  of  which  complaint  are  made  are  not  slanderous 
per  86,  but  the  plaintiff  attempts  by  innuendo  to  ascribe  an 
injurious  sense  to  the  words  used,  the  complaint  must  be 
sustained  on  demurrer,  even  though  the  innuendo  is  not 
justified  by  the  alleged  slanderous  words. 

Demurrer  to  complaint. 
Overruled. 

Blandy,  Mooney  it  Shipman  for  the  plaintiff. 

Henry  C.  Quiriby  for  the  defendant. 

Donnelly,  J. : 

The  words  complained  of  standing  alone  are  not  slander- 
ous per  ae  {Torres  v.  Huner,  150  App.  Div.  798;  135  Supp. 
332)  and  without  an  innuendo  showing  the  injurious  sense 
in  which  they  were  used  or  an  allegation  of  special  dam- 
ages would  be  insufficient  to  sustain  the  complaint.  The 
plaintiff,  however,  does  attempt  by  innuendo  to  ascribe 
an  injurious  sense  to  the  words  used,  and  this  is  sufficient 
to  sustain  the  complaint  on  demurrer,  even  though  the 
innuendo  be  not  justffied.  Rossiter  v.  N.  Y.  Press  Co., 
Lim.,  141  App.  Div.  339;  126  Supp.  325;  Nealon  v.  Frisbie, 
11  Misc.  12;  31  Supp.  866.  Demurrer  overruled,  with 
leave  to  defendant  to  withdraw  demurrer  and  plead  over 
on  payment  of  costs  to  date. 
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Madelon  Le  Compte,  Plaintiff,  v.  Edwabd  Lb  Couete, 

Defendant 

(Supreme  Court,  Kings  County  Special  Term,  September  2, 1913) 
Separation;  alimony  when  decree  of  separation  is  denied 

1.  Where,  in  an  action  for  a  separation,  the  court  reached  the 
conclusion  that  the  marital  difficulties  of  the  parties  could 
not  be  charged  to  the  fault  of  either,  but  were  attributable  to 
the  abnormal  characteristics  with  which  each  seemed  to  be 
afflicted,  it  was  held  that  a  decree  should  be  made  granting 
alimony  in  the  sum  of  $50  per  month  to  the  wife  and  a  counsel 
fee  to  her  attorney,  the  alimony  to  be  secured  by  a  mcntgage 
on  the  husband's  real  estate,  even  though  no  decree  of  sepa- 
ration should  be  rendered. 

Action  for  a  separation. 

Madelon  Le  Compte,  attorney  in  person. 

Francis  X.  McCaffry  for  the  defendant. 

Scudder,  J.: 

In  specific  perforaaance  action,  judgment  for  plaintiff, 
directing  defendant  to  reconvey  to  plaintiff  the  properties 
described  in  the  complaint,  without  costs.  In  the  separa- 
tion action,  the  court  has  reached  the  conclusion  that  the 
marital  difficulties  of  the  parties  cannot  be  charged  to  the 
fault  of  either,  but  are  attributable  to  the  "abnormal" 
characteristics  with  which  each  seems  afflicted.  This 
situation  presents  a  proper  case  in  which  judgment 
should  be  rendered  providing  for  the  support  of  plaintiff 
without  rendering  a  judgment  for  separation.  Code  Civ. 
Pro.,  §  1766.  Judgment  in  separation  action  allowing 
plaintiff  $50  per  month  alimony  and  $250  counsel  fee, 
the  alimony  to  be  secured  by  mortgage  on  defendant's 
real  estate.  No  costs.  Settle  findings  and  judgment  in 
each  action  on  notice. 
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Ethel  M.  Sammis,  Plaintiff,  v.  Suffolk  Gas  &  Electric 

Light  Co.,  Defendant 

(Supreme  Court,  Kings  County  Special  Term,  September  8, 1913) 

■ 

Appeal  case;  including  respondent's  exceptions  in  a  case  in  which 
the  Appellate  Division  cannot  order  judgment  absolute,  on  re- 
versal 

1.  In  making  up  a  case  on  appeal  in  an  action  for  negligence, 
where  the  Appellate  Division  does  not  have  power,  under 
Code  Civ.  Pro.  §  1317,  as  amended  by  L.  1912,  c.  380,  to 
grant  judgment  absolute  on  reversal,  the  rulings  and  excep- 
tions taken  by  the  respondent  should  not  be  inserted  in  the 
case. 

Settlement  of  case  on  appeal. 

Martin  T.  Manton  for  the  plaintiff. 

Harry  S.  Austin  for  the  defendant. 

Kelly,  J. : 

I  cannot  understand  why  the  appellant  wishes  the  ex- 
ceptions of  the  respondent  inserted  in  this  case,  and  I 
have  allowed  the  proposed  amendments  striking  out  the 
exceptions  in  each  case.  If  this  was  a  suit  in  equity  or  a 
case  in  which  final  judgment  could  be  rendered  by  the 
Appellate  Division  under  §  1317  of  the  Code,  as  amended 
by  Laws,  1912,  chap.  380,  there  might  be  some  reason  for 
inserting  the  rulings  and  exceptions  taken  by  the  plaintiff, 
although  in  that  case  it  would  appear  to  be  a  matter 
which  should  interest  the  plaintiff  more  than  the  defend- 
ant. But  in  a  negligence  case  such  as  this  I  do  not  see 
how  the  rule  referred  to  in  Bonnette  v.  Molloy,  153  App. 
Div.  73;  138  Supp.  67,  cited  by  defendant,  has  any  appli- 
cation. 


590  Richmond  Collecting  Co.  v.  Bache 

Opinion  of  the  Court 


Richmond  Assets  Collecting  Co.,  Plaintiff,  v.  Jules 

Bache  et  al.,  Defendants 

(Supreme  Court,  Kings  County  Special  Term,  October  27,  1913) 

Deposition;  ezAminiition  before  trial;  remedy  where  an  ez  parte  i 

order  la  leas  broad  than  that  for  which  application  is  made 

1.  Where  the  plaintiff  has  secured  an  ex  parte  order  for  the 
examination  of  the  defendant,  which  order  is  less  broad  than 
that  applied  for,  and  subsequently  moves,  upon  an  order  to 
show  cause  at  Special  Term,  why  an  examination  of  the  de- 
fendant in  the  form  such  as  was  originally  asked  for  ex 
parte  should  not  be  granted,  the  motion  must  be  denied 
if  considered  as  the  original  application,  and  must  also  be 
denied  if  it  does  not  appear  from  the  moving  papers  that  the 
original  ex  parte  order  was  partly  refused,  as  the  court  can- 
not take  judicial  notice  of  the  former  proceedings  in  such  a 
case,  and  such  refusal  of  the  original  application  should  ap- 
pear either  in  the  ex  parte  order  originally  granted  or  in  the 
order  to  show  cause  subsequently  granted,  and  it  is  not  suffi- 
cient that  it  appears  in  the  affidavit  submitted  by  the  moving 
party. 

Motion  at  Special  Term  for  an  order  that  the  defendant 
be  examined  before  trial. 

Ferdinand  E.  M.  BvUowa  for  the  plaintiff. 

Wettman  &  WeUman  for  the  defendant. 

Garretson,  J. : 

The  plaintiff  moves  at  Special  Term  for  an  order  that 
the  defendants  be  examined  before  trial.  It  has  hereto- 
fore obtained  an  order  from  a  justice  of  this  court  ex 
parte  which  is  less  broad  than  asked  for,  and  with  which  it 
is  dissatisfied,  and  which  the  justice  has  refused  to  change 
by  enlarging  its  scope.    But  the  justice  has  granted  the 
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plaintiff  an  order  that  the  defendants  show  cause  at  Special 
Term  why  an  order  for  the  examination  of  the  defendants 
in  form  such  as  was  originally  asked  for  ex  parte  should 
not  be  granted.  The  Special  Term  is  without  power  to 
grant  such  an  order  upon  an  original  application  {Heishon 
V.  Knickerhocker  Life  Ins.  Co.,  77  N.  Y.  278;  Wiechers  v. 
New  Home  Sewing  Machine  Co.,  38  App.  Div.  1 ;  56  Supp. 
235)  9  but  may  upon  motion  vacate  or  modify  such  an  order 
made  by  a  justice.  The  pending  motion  is  in  form  an 
original  application  and  the  ex  parte  order  is  still  in  force. 
There  is  no  special  significance  in  the  fact  that  the  order 
to  show  cause  was  made  by  the  same  justice.  It  is  but  a 
substitute  for  a  notice  of  motion.  Aside  from  the  question 
of  power  in  the  Special  Term  to  entertain  such  a  motion 
under  any  circumstances,  as,  for  example,  under  §  776 
of  the  C!ode  of  Civil  Procedure,  upon  the  ground  that  the 
application  for  the  order  ex  parte  was  partly  refused, 
there  is  nothing  to  evidence  judicial  action  in  that  regard. 
A  refusal  in  part  does  not  appear  in  the  ex  parte  order  or 
in  the  order  to  show  cause,  but  only  in  an  affidavit  sub- 
mitted by  the  moving  party  on  this  motion,  which  is  not 
sufficient.  It  is  suggested  in  passing  that  the  plaintiff 
might  avail  itself  of  the  provisions  of  §  1348  of  the  Code. 
The  motion  is  denied,  with  $10  costs. 


Abthtjb  Eilner  Grieser,  Plaintiff,  v.  Madge  Eastwood 

Grieser,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  1,  October  18,  1913) 

Disclosing  plaintiff's  address 

1.  On  a  motion  to  compel  the  plaintiff's  attorney  to  disclose 
the  plaintiff's  address,  it  was  held  that  the  motion  should  be 
denied  upon  the  plaintiff  filing  an  admission  duly  acknowl- 
edged by  the  plaintiff  personally  of  service  on  him  of  an  order 
directing  the  payment  of  alimony. 
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Motion  to  compel  disclosure  of  plaintiff's  address. 
Denied  conditionally, 

Louis  0.  Condit  for  the  plaintiff. 

Almy,  Van  Gordon,  Evans  &  Kelly  for  the  defendant. 

Pendleton,  J.: 

Motion  for  an  order  to  compel  disclosure  of  plaintiff's 
address  and  for  additional  counsel  fee  denied  on  plaintiff's 
filing,  within  five  days  from  service  of  a  copy  of  the  order 
entered  hereon,  an  admission  duly  acknowledged  by  plain- 
tiff personally  of  service  on  him  of  the  order  directing 
the  payment  of  alimony.  Leave  to  renew  the  motion 
for  additional  counsel  fee  is  hereby  given  if  an  order  for  a 
commission  to  take  testimony  is  hereafter  made  on  plain- 
tiff's motion. 


Herbcan  a.  Metz,  Plaintiff,  t;.  Ben  F.  Habdesty,  De- 
fendant 

(Supreme  Court,  N.  Y.  Special  Tenn,  Part  1,  September  3, 1913) 

Motion  for  judgment  on  the  pleadings;  denial  of  knowledge  or  in- 
formation sufficient  to  fonn  a  belief;  action  by  guarantor,  who 
has  paid  note,  on  an  implied  promise  of  the  principal  for  repay- 
ment 

1.  In  an  action  by  a  guarantor  who  has  paid  a  note  to  recover 
from  the  principal  on  an  implied  promise  of  repayment, 
where  the  defendant  admits  that  the  note  was  made,  executed 
and  delivered  by  him  for  a  valuable  consideration,  that  it 
was  endorsed  and  guaranteed  by  the  plaintiff,  and  that  it 
was  not  paid  at  maturity  by  the  defendant  or  any  person  in 
his  behalf,  a  denial  of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  that  the  plaintiff,  as 
guarantor,  has  paid  the  note,  is  insufficient,  esx)ecially  where 
it  appears  from  the  answer  that  the  defendant  has  knowledge 
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that  the  bonds  which  were  given  as  eoUateral  for  the  note 
are  in  the  possession  of  the  plaintiflf. 

Motion  by  the  plaintiff  for  judgment  on  the  pleadings. 
Granted. 

O^Gormatif  Battle  &  Vandiver  for  the  plaintiff. 

Otterbourg,  Steindler  &  Houston  for  the  defendant. 

Weeks,  J.: 

This  is  a  motion  made  by  plaintiff  for  judgment  on  the 
pleadings.  It  is  well  settled  that  a  guarantor  who  has 
paid  a  note  may  recover  from  the  principal  on  an  implied 
promise  of  repayment.  Brandt  on  Suretyship  and  Guar- 
anty, §  226;  7  Cyc.  1020;  20  Cyc.  1495.  The  defendant 
admits  that  the  note  was  made,  executed  and  delivered  by 
him  for  a  valuable  consideration,  and  that  it  was  mdorsed 
and  guaranteed  by  the  plaintiff  and  that  it  was  not  paid 
at  matmity  by  the  defendant  or  any  person  on  his  behalf. 
The  denial  of  "knowledge  or  information  sufficient  to 
form  a  beUef  of  the  allegations  contamed  in  paragraphs 
fourth  and  fifth"  is  not  in  proper  form  and  is  clearly 
insufficient.  Jurgens  v.  Wichmannj  124  App.  Div.  531; 
108  Supp.  881 ;  Kirschbaum  v.  Eschmann,  205  N.  Y.  127. 
In  the  language  of  DaMstrdm  v.  Gemunder,  198  N.  Y. 
449-453,  "this  was  not  a  sufficient  or  honest  denial  under 
the  Code."  That  the  defendant  in  this  case  actually  had 
information  sufficient  to  form  a  belief  is  shown  by  the 
allegation  in  his  answer  on  information  and  belief  (fol.  17) 
that  "the  plaintiff  has  now  secured  possession  of  the  said 
bonds,"  i.  e.,  the  bonds  deposited  as  collateral  to  the  stock 
note  which  is  the  basis  of  this  action.  "Intentional  ig- 
norance is  not  such  as  the  Legislature  had  in  view  when  it 
authorized  a  defendant  to  put  in  issue  any  allegation  of  a 
complaint  when  he  had  no  knowledge  or  information  as  to 
its  truth  by  stating  such  ignorance."  Chapman  v.  Palmer, 
38 
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12  How.  Pr.  37.  If  the  defendant  had  information  which 
led  him  to  believe  that  the  allegations  of  the  complamt 
were  untrue  he  should  have  denied  the  same  ''on  informa- 
tion and  belief."  He  cannot  be  in  possession  of  informa- 
tion and  have  a  belief  as  to  the  truth  or  falsity  of  the  alle- 
gations and  at  the  same  time  attempt  to  take  advantage 
of  this  form  of  denial.  The  matter  pleaded  as  a  separate 
defense  does  not  constitute  a  defense  and  is  not  pleaded 
as  a  counterclaim,  although  affirmative  equitable  relief 
is  prayed  for.  The  motion  for  judgment  on  the  pleadiogs 
is  therefore  granted,  with  $10  costs. 


Louis  Levy,  Plaintiff,  v.  Independent  Order  Free  Sons 

OF  Judah,  Defendant 

(City  Court  of  the  City  of  New  York,  September  10,  1913) 

Amendment;  serving  an  answer  as  an  amended  pleading  after  a 

demurrer  has  heen  served 

1.  Where  the  defendant  had  served  a  demurrer  to  the  com- 
plaint and  before  the  hearing  was  had  on  the  demurrer, 
the  defendant  served  what  was  called  an  amended  answer, 
and  then  the  plaintiff  brought  on  the  demurrer  for  argument, 
it  was  held  that  the  defendant  could  not  serve  an  answer 
to  take  the  place  of  the  demurrer  and  that  as  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action  the  de- 
murrer should  be  overruled,  with  costs,  with  leave  to  the 
defendant  to  plead  over,  upon  payment  of  costs. 

Demurrer  to  complaint. 
Overruled. 

Eugene  L.  Brisach  for  the  plaintiff. 

Leopold  Freiman  for  the  defendant. 

Fineute,  J.: 

It  appears  from  the  facts  herein  that  defendant  served 
a  demurrer  to  the  complaint.    Before  the  demurrer  was 
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brought  in  for  hearing  the  defendant  served  its  answer 
designating  it  as  an  amended  pleading.  The  demurrer 
was  a  pleading  in  itself  under  the  Code  which  had  to  be 
disposed  of  upon  motion  or  consent  to  its  withdrawal,  upon 
which  an  order  should  have  been  entered  granting  leave 
to  the  defendant  to  serve  an  answer  in  lieu  of  the  demurrer, 
Cashman  v.  Reynolds,  123  N.  Y.  138,  all  of  which  defend- 
ant has  failed  to  do.  The  demurrer  is  overruled  for  the 
reason  that  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  with  costs,  with  leave,  however, 
to  defendant  to  plead  over  upon  payment  of  costs.  Submit 
order. 


MiCHELE  D'Amore  and  Loins  Lanzetta,  partners  doing 
business  under  the  firm  name  of  D'Amore  &  Lan- 
zetta, Plaintiffs,  v.  The  Acme  Metal  Ceilinq  Com- 
pany and  others,  Defendants 

(Supreme  Court,  N.  Y.  Special  Term,  Part  1,  October  3,  1913) 

Demurrer  to  counterclaim  containing  irrelevant  denial 

1.  A  demurrer  to  a  counterclaim  cannot  be  defeated  because 
such  counterclaim  contains  an  irrelevant  denial,  as  the  rule 
that  where  a  denial  is  contained  in  a  separate  defense,  the 
defense  is  not  demurrable,  does  not  apply  to  a  counterclaim. 

Demurrer  to  counterclaim. 
Stistained. 

Gordon  &  Rogers  for  the  plaintiff. 

Rvdolph  Marks,  for  Adolph  Phillip  Co. 

Philvp  I.  Schick  for  defendant  Acme  Metal  Ceiling  Co. 

BuuR,  J. : 

Motion  for  an  order  sustaining  demiu^rers  to  two  counter- 
claims.   These  counterclaims  are  based  on  the  rights  of ' 
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the  defendant  under  a  contract,  but  these  rights  are  sub- 
ject to  the  performance  of  certain  conditions  preced^it 
by  the  defendant.  In  the  absence  of  allegations  that  such 
conditions  precedent  were  performed,  or  of  excuse  for 
their  non-performance,  it  is  evident  that  the  counter- 
claims are  insufficient  and  that  the  demurrers  must  be 
sustained.  The  defendant  appeals  to  the  rule  that  wha^ 
a  denial  is  contained  in  a  separate  defense  the  defense  is 
not  demurrable.  Whatever  the  rule  may  be  as  to  sepaiiate 
defenses  (see  memorandum  in  MiUeldeiUach  PrivaSMmk 
V.  Bossebnanj  handed  down  simultaneously  herewith) 
I  am  cited  to  no  authority  applying  that  principle  to 
coimterclaims  which  from  their  very  nature  would  seem 
to  exclude  a  denial  as  totally  irrelevant.  Motion  granted. 
Motion  for  an  order  sustaining  the  demurrer  is  granted, 
with  $10  costs,  with  leave  to  defendant  to  serve  an  amended 
answer  within  fifteen  days. 


George  J.  H.  Crowe,  as  Trustee  in  Bankruptcy  of  the 
Firm  of  Pappas  &  Karahall  and  of  Nicholas  Pappas 
and  Peter  Karahall,  Individually,  Respondent,  v. 
The  Liquid  Carbonic  Company,  Appellant  ^ 

(208  N.  Y.  396;  aff'g  154  App.  Div.  373;  139  Supp.  587) 

Conditional  sale;  Personal  Property  Law,  §  66,  inyafidity  of  agree- 
ment by  yendee  waiving  such  provision;  leasing  of  properfj  as 
a  taking  thereof 

1.  An  agreement  by  a  vendee  waiving  tbe  provision  of  §  65 
of  the  Personal  Property  Law,  to  the  effect  that  the  vendor 

^  For  Complaint  from  this  case  see  past,  page  603.  For  Order  of 
Reversal  in  the  Appellate  Division  see  post,  page  607.  For  Judgment 
of  Revensal  after  the  decwon  of  the  Appellate  Divism  see  posty  pagp 
609. 

This  case  reached  the  Court  of  Appeals  after  the  Appellate  Divisioa 
had  reversed  the  judgment  of  the  Special  Term  and  ordered  an  affirm- 
ative judgment  in  favor  of  the  plaintiff.    The  form  of  the  order  of 
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upon  retaking  chattels  sold  under  a  conditional  bill  of  sale, 
whereby  the  title  is  to  remain  in  the  vendor  must  sell  the  same 
within  a  certain  period  after  such  taking,  is  void  as  against 
public  policy. 
2.  Where  a  soda  fountain  is  sold  under  a  conditional  bill  of 
sale  and  after  the  vendee  becomes  bankrupt  the  vendor 
leases  the  same  to  other  parties,  such  leasing  is  a  retaking 
within  the  meaning  of  the  Personal  Property  Law,  §  66,  and 
a  sale  thereof  must  be  had  within  the  time  specified  in  the 
statute  after  such  leasing,  and  in  the  absence  of  such  sale 
within  such  time  the  vendor  is  liable  to  the  trustee  in  bank- 
ruptcy of  the  vendee  for  the  amount  paid  by  such  vendee 
toward  the  purchase  price  of  the  same. 

Appeal  by  the  defendant  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  January  16,  1913,  upon  an  order 
reversing  a  judgment  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  at  a  Trial  Term,  and  directing 
judgment  in  favor  of  plaintiff. 

T.  B.  Merchant  for  appellant. 

H.  J.  Hennessey  for  respondent. 

Gray,  J. : 

This  action  was  brought  to  recover  from  the  defendant 
the  moneys,  which  it  had  received  upon  a  contract  for 
the  conditional  sale  of  a  soda  foimtain;  upon  the  ground 
that,  after  retaking  the  property,  it  did  not  comply  with 
the  provisions  of  the  statute  governing  such  sales.  The 
plaintiff  is  the  trustee  in  bankruptcy  of  the  vendees  of 
the  foimtain.  It  was  purchased  in  February,  1909,  und^ 
a  written  agreement.  The  consideration  of  $1,885  was 
to  be  paid  by  allowing  $400  for  a  second-hand  soda  foun- 

reversal  and  of  the  final  judgment  in  favor  of  the  pl^ntiff  are  there- 
fore appended,  as  showing  the  practice  under  the  amendments  of  the 
Code  of  Civil  Procedure  permitting  the  Appellate  Division  to  render 
final  judgmMit  in  such  cases. 
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tain;  by  a  cash  payment  of  $225  and  by  giving  thirty-six 
promissory  notes  for  $35  each;  representing  future  monthly 
instalknents  of  payment  of  the  balance  of  the  price.  The 
agreement  provided  for  the  retention  by  the  defendant 
of  the  title  to  the  property,  until  the  purchase  money  was 
paid  in  full,  and,  should  default  be  made  in  the  payment 
of  any  note,  that  the  defendant,  or  its  agent,  or  attorney, 
might  take  possession  of,  and  remove,  such  property.  It 
contained  this  clause:  ''In  that  event  all  money  paid 
under  this  contract  shall  be  held  to  have  been  for  the  use 
of  said  property  to  the  date  of  such  removal  and  shall  be 
retained  by  you  (defendant).  And  we  hereby  agree  that 
it  shall  not  be  necessary  for  you  to  retain  said  property 
for  a  period  of  thirty  days  after  retaking,  or  to  sell  the  same 
for  our  benefit;  but  upon  such  retaking  our  right  to  comply 
with  the  terms  of  this  contract  and  thereupon  to  receive 
said  property,  is  expressly  waived."  In  January,  1910, 
the  vendees  were  adjudged  bankrupts;  a  receiver  was 
appointed  of  their  estates  and  on  February  3rd,  1910,  the 
plaintiff  was  appointed  trustee  in  bankruptcy.  At  that 
time,  the  first  eight  of  the  series  of  notes  had  been  paid. 
The  ninth  note,  falling  due  on  February  7th,  1910,  was 
defaulted  upon.  The  bankruptcy  schedules  included  the 
soda  fountain,  with  a  statement  of  its  having  been  pur- 
chased under  a  contract  of  conditional  sale.  It  came  into 
the  receiver's  possession,  with  other  property  of  the  bank- 
rupts, and,  subsequently,  into  that  of  the  plaintiff.  At 
the  time  of  the  bankruptcy  proceedings,  one  Baumann 
had  acquired  the  lease  of  the  bankrupts'  premises  and, 
under  the  provisions  of  a  chattel  mortgage  made  by  the 
bankrupts,  covering  some  fixtures  in  the  building,  but  not 
the  soda  fountain,  he  took  possession  of  the  mortgaged 
property;  continuing  the  business  in  which  the  bankrupts 
had  been  engaged.  Upon  the  plaintiff's  appointment  as 
trustee  in  bankruptcy,  the  defendant's  attorneys,  with  it« 
knowledge  and  consent,  leased  the  soda  fountain  to  Bau- 
mann from  month  to  month,  till  June  1st,  1910,  for  the 


Crowe  v.  The  Liquid  Carbonic  Co.  599 

Opinion  of  the  Court 

sum  of  $15  a  month;  when  the  defendant  refused  to  make 
any  further  lease  and  removed  it  from  Baumann's  store. 
Then,  retainrng  it  for  a*  period  of  thirty  days,  and  on 
July  26th,  the  defendant  sold  it  at  public  auction  for  a 
sum  less  than  the  amount  then  due  from  the  vendees 
under  the  contract  of  sale.  Thereafter,  this  action  was 
brought  by  plaintiff  to  recover  the  amount  that  had  been 
paid  on  the  contract;  pursuant  to  §  65  of  the  Personal 
Property  Law.  When  the  case  came  on  for  trial,  at  a 
Trial  Term  of  the  court,  both  parties  moved  for  the  direc- 
tion of  a  verdict;  the  jury  was  discharged  and  decision 
was  reserved.  Subsequently,  a  decision  was  rendered, 
finding  facts  as  they  have  been  stated,  and  holding,  as 
conclusions  of  law,  that  the  leasing  by  the  defendant  of 
the  property  was  not  a  retaking  of  the  same  and  that  it  was 
entitled  to  judgment  against  the  plaintiff.  Upon  the 
plaintiff's  appeal  to  the  Appellate  Division,  that  court, 
by  a  divided  vote  of  its  justices,  reversed  the  judgment 
entered  in  favor  of  the  defendant,  upon  the  law  and  the 
facts,  and  ordered  a  final  judgment  for  the  plaintiff  for 
$905,  and  interest;  that  sum  being  the  amount  which 
had  been  paid  upon  the  contract.  The  justices  of  the 
Appellate  Division  appear  to  have  divided  in  opinion 
upon  two  questions :  first,  whether  there  had  been  a  retak- 
ing and  disposition  of  the  property  by  the  defendant  pur- 
suant to  the  provisions  of  §  65  of  the  Personal  Property 
Law,  regulating  contracts  of  conditional  sales,  and,  second, 
whether  the  agreement  of  waiver,  contained  in  the  con- 
tract of  sale,  was  against  public  policy  and,  therefore,  in- 
effectual. These  are  the  two  questions  of  importance  for 
our  consideration. 

We  think  that  the  determination  made  by  the  Appel- 
late Division  was  correct  and  that  the  order  appealed 
from  should  be  affirmed.  There  was  no  dispute  as  to  any 
material  question  of  fact.  In  reversing  upon  the  facts 
and  the  law,  the  order  of  the  Appellate  Division  must  be 
regarded  as  holding,  simply,  that  the  plaintiff,  and  not  the 


600  Crowe  r.  The  Liquid  Carbonic  Co. 

Opinion  of  the  Court 

defendant,  was  entitled  to  recover  upon  the  facts  found 
and,  concededly,  undisputed.  No  other  questions  have 
been  presented  by  the  defendant  and  appellant  than  those 
which  have  been  mentioned;  as  dividing  the  judgment  of 
the  Appellate  Division  justices. 

Section  65  of  the  Personal  Property  Law  (Cons.  Laws, 
chap.  41),  provides  that  "whenever  articles  are  sold  upon 
the  condition  that  the  title  thereto  shall  remain  in  the 
vendor,  or  in  some  other  person  than  the  vendee,  until 
the  payment  of  the  purchase  price,  or  until  the  occurrence 
of  a  future  event  or  contingency,  and  the  same  are  re- 
taken by  the  vendor,  or  his  successor  in  interest,  they  shall 
be  retained  for  a  period  of  thirty  days  from  the  time  of 
such  retaking,  and  during  such  period  the  vendee,  or  his 
successor  in  interest,  may  comply  with  the  terms  of  such 
contract  and  thereupon  receive  such  property.  After  the 
expiration  of  such  period,  if  such  terms  are  not  complied 
with,  the  vendor,  or  his  successor  in  interest,  may  cause 
such  articles  to  be  sold  at  public  auction.  Unless  such 
articles  are  so  sold  within  thirty  days  after  the  expiration 
of  such  period,  the  vendee  or  his  successor  in  interest  may 
recover  of  the  vendor  the  amount  paid  on  such  articles  by 
such  vendee  or  his  successor  in  interest  under  the  contract 
for  the  conditional  sale  thereof." 

We  think  that  when  the  defendant,  through  its  attor* 
neys,  leased  the  fountain  to  Baumann,  there  was  a  retak- 
ing by  the  vendor  of  possession  of  the  property  sold.  The 
time  had  come  when,  under  the  contract  of  sale,  it  was 
optional  for  the  defendant  to  exercise  its  privilege  imder 
the  contract  and  to  retake  the  possession  of  the  fountain. 
Such  a  retaking  was  not,  necessarily,  confined  to  a  physi- 
cal removal  to  the  defendant's  premises.  In  exercising 
an  act  of  ownership,  which  was  inconsistent  with  its  pos- 
session by  the  vendees,  or  their  successor,  the  plaintiff, 
the  defendant  asserted  its  right  to  possession  of  the  prop- 
erty; the  title  to  which  had  remained  in  it  subject  to  the 
condition  of  payment  of  the  price.    The  argument  that 
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the  property  was  in  the  custody  of  the  law  at  the  time 
and,  therefore,  could  not  be  retaken  by  the  defendant,  is 
untenable.  It  was  not  in  the  custody  of  the  law,  as  if 
taken  and  held  under  some  legal  process,  which  would 
hinder  the  defendant  from  acting  imder  the  contract. 
It  is  true  that  the  plaintiff,  as  the  trustee  in  bankruptcy 
proceedings,  had  succeeded  to  the  possession  of  the  foun- 
tain, with  all  other  property  and  assets  of  the  bankrupt; 
but  his  possession  was  subject  to  all  valid  claims,  liens 
and  equities  affecting  the  same.  Though  vested  by 
operation  of  law  with  the  title  of  the  bankrupts,  he  took 
their  assets,  not  as  would  an  innocent  purchaser,  but  as 
the  bankrupts  held  them.  He  could  not  oppose  the  de- 
fendant's retaking  possession  of  this  fountain;  though  he 
could  enforce  any  right  reserved  to  the  vendees  by  the 
statute,  which  was  violated  in  the  manner  of  the  retaking 
of  possession.  The  question  is  in  no  wise  affected  by  the 
physical  removal  on  June  1st.  Possession  had  been  taken 
and  the  result  of  the  siunmary  proceedings  by  the  defend- 
ant's attorneys,  in  leasing  the  foimtain,  was  to  forfeit 
the  moneys  paid  by  the  vendees.  The  defendant  did  not 
comply  with  the  provisions  cited  from  the  statute,  which, 
had  it  done  so,  would  have  confirmed  in  it  the  right  to 
retain  the  moneys  paid. 

Upon  the  second  of  the  two  questions  presented, 
whether  the  express  waiver  in  the  contract  was  effectual, 
we  hold  that  it  was  not,  because  inconsistent  with  the 
public  policy  which  the  legislative  act  manifested.  The 
provisions  of  §  65  of  the  Personal  Property  Law,  herein- 
before given,  are  unqualified  in  their  terms.  The  language, 
"whenever  articles  are  sold  upon  the  condition  that  the 
title  shall  remain  in  the  vendor  *  *  *  until  the  payment 
of  the  purchase  price  *  *  ♦  and  the  same  are  retaken  by 
the  vendor,"  etc.,  is  comprehensive  of  every  such  trans- 
action. The  legislative  purpose  was  in  the  direction  of 
promoting  the  public  good,  in  mitigating  the  possible 
harshness  of  such  a  contract  by  preserving  some  right  to 
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a  vendee,  and,  if  originally,  as  part  of  the  former  Lien 
Law,  perhaps,  having  more  especial  reference  to  waivers 
in  contracts  for  the  sale  of  household  furniture  and  cer- 
tain other  articles  of  a  household  nature,  the  statute  has 
been  so  changed  by  amendment  as  to  read  in  its  present 
unqualified  form.  However  designed,  in  the  general  pur- 
pose, to  afford  some  equitable  protection  against  the 
improvidence  and  misfortune  of  the  poor,  or  necessitous, 
it  is  for  the  legislature,  not  for  the  court,  to  restrict  the 
general  operation  of  the  act.  In  Roach  v.  Curtis  (191 
N.  Y.  387,  391),  in  speaking  of  a  clause  in  such  a  contract, 
which  permitted  the  vendors  to  dispose  of  the  retaken 
goods  at  private  sale.  Judge  Willard  Bartlett,  deliver- 
ing the  opinion  of  this  court,  doubted  '^  whether  such  a 
modification  is  consistent  with  public  policy."  It  was 
unnecessary  to  decide  the  precise  question;  but  he  ap- 
proved of  Mr.  Justice  Spring's  opinion,  at  the  Appellate 
Division,  as  ''aptly"  pointing  out,  "if  the  vendors  in  a 
contract  of  conditional  sale  can  deprive  the  vendee  of  the 
privileges  accorded  to  him  under  the  Lien  Law  ♦  ♦  ♦  the 
practical  benefits  intended  to  be  secured  to  the  vendee 
by  the  statute  can  readily  be  nullified." 

As  the  facts  could  not  be  changed  upon  a  new  trial 
and  the  facts  found  showed  the  exact  amount,  which  had 
been  paid  on  the  fountain  by  the  vendees,  the  Appellate 
Division,  properly,  ordered  final  judgment  for  the  plaintiff 
for  that  amount,  with  interest. 

The  order  and  judgment  appealed  from  should  be  af- 
firmed. 

CuLLEN,  Ch.  J.,  Willard  Bartlett,  Chase,  Cudde- 
BACK,  HoGAN  and  Miller,  JJ.,  concur. 

Order  and  judgment  affirmed,  with  costs. 
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Form  No.  64 

Complaint;  Conditional  Sale;  Action  by  Trustee  in  Bankruptcy 
under  §  66  of  the  Personal  Property  Law  for  Failure  of  the 
Vendee  to  Sell  the  Property  Within  the  Time  Specified  in  the 
Statute  after  Retaking  the  Same.  ^ 

Supreme  Court,  Broome  County. 


George  J.  H.  Crowe,  as  Trustee 
of  the  Estates  of  Pappas  & 
Karahall,  a  co-partnership, 
and  Nicholas  Pappas  and 
Peter  Karahall,  mdividuals, 
bankrupts. 

Plaintiff, 
against 
The  Liquid  Carbonic  Company, 

Defendant.  ] 

The  plaintiff  alleges  upon  information  and  belief  the 
following  facts,  constituting  his  cause  of  action  herein. 

FIRST 

That  on  or  about  January  20th,  1910,  a  petition  in 
voluntary  bankruptcy  was  duly  filed  by  Nicholas  Pappas 
and  Peter  Karahall,  as  individuals,  and  also  as  co-partners 
comprising  the  co-partnership  of  Pappas  &  Karahall,  in 
the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York,  and  thereafter  and  on  or  about 
January  21st,  1910,  the  said  Nicholas  Pappas  and  Peter 
Karahall,  individuals,  and  the  said  firm  of  Pappas  &  Kara- 
hall, a  co-partnership,  consisting  of  the  said  Nicholas 


1  From  Crowe  v.  The  Liquid  Carbonic  Co.,  208  N.  Y.  396;  aff'g  154 
App.  Div.  373;  139  Supp.  587.  See  ante,  page  596.  For  Order  of  Re- 
versal in  the  Appellate  Division  see  post,  pa^e  607.  For  Judgment  of 
Reversal  see  post,  page  609. 
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Pappas  and  Peter  Karahall^  were,  and  each  of  them  was, 
duly  adjudicated  a  bankrupt.  That  thereafter  all  matters 
in  said  bankruptcy  proceeding  were  duly  referred  to  Ben- 
jamin Baker,  Esq.,  one  of  the  Referees  in  bankruptcy 
for  the  Northern  District  of  New  York. 

SECOND 

That  at  the  first  meeting  of  creditors  in  the  said  pro- 
ceeding, held  at  the  oflSce  of  the  said  Referee  in  the  City 
of  Binghamton,  N.  Y.,  on  or  about  the  3d  day  of  February, 
1910,  this  plaintiff  was  duly  elected  and  appointed  trustee 
in  bankruptcy  ^of  the  estates  of  said  bankrupts.  Tliat 
plaintiff  thereupon  filed  his  bond,  which  was  duly  approved 
by  said  Referee  and  plaintiff  in  all  respects  duly  qualified 
as  such  trustee,  entered  upon  the  discharge  of  his  duties 
as  such  trustee  and  at  all  times  since  has  been,  and  now  is, 
acting  as  such  trustee. 

THIRD 

That  Pappas  &  Karahall  hereinbefore  and  hereinafter 
mentioned  was  a  co-partnership  engaged  in  business  in 
the  City  of  Binghamton,  Broome  County,  New  York, 
composed  of  Nicholas  Pappas  and  Peter  Karahall,  both 
of  whom  were,  and  now  are,  residents  of  the  City  of  Bing- 
hamton, Broome  County,  New  York. 

FOURTH 

That  the  defendant  is  a  foreign  corporation  by  the 
name  and  style  of  The  Liquid  Carbonic  Company,  duly 
incorporated  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Illinois.  That  the  said  defendant  is  and  at 
all  of  the  time  and  times  hereinafter  mentioned  was  en- 
gaged in  business  within  the  State  of  New  York,  and 
said  defendant  did,  previous  io  the  times  hereinafter 
mentioned,  file  its  statement  and  certificate  as  required 
by  law  to  obtain  consent,  and  did  obtain  consent,  of  the 
Secretary  of  State  of  the  State  of  New  York,  to  do  and 
transact  business  within  the  State  of  New  York. 
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That  on  or  about  the  13th  day  of  February,  1909,  at 
Binghamton,  N.  Y.,  the  defendant,  as  vendor,  did  make 
and  enter  into  a  certain  written  conditional  contract  for 
the  sale  of  certain  goods  and  chattels,  to  wit,  a  soda 
fountain  and  apparatus  with  the  appurtenances  thereunto 
belonging  and  thereunto  appertaining,  with  the  said 
firm  of  Pappas  &  Karahall,  and  thereafter  and  on  or  about 
May  1st,  1909,  said  soda  fountain  and  apparatus  with 
the  appurtenances  were  duly  delivered  to  the  said  firm 
of  Pappas  &  Karahall,  at  Binghamton,  N.  Y.,  by  the  de- 
fendant, and  were  duly  accepted  by  the  said  firm  of 
Pappas  &  Karahall,  all  under  the  said  written  conditional 
contract  aforesaid. 

SIXTH 

That  it  was  expressly  agreed  by  and  between  the 
said  defendant  and  the  said  firm  of  Pappas  &  Karahall, 
and  it  was  expressly  provided,  among  other  conditions, 
in  the  said  written  conditional  contract  of  sale  aforesaid, 
that  the  title  to  and  the  ownership  of  the  said  soda  f oun< 
tain  and  apparatus  with  the  appurtenances  should  remain 
in  the  said  vendor,  the  defendant  herein,  until  the  said 
soda  fountain,  apparatus  and  appurtenances  were  fully 
paid  for  and  until  aU  notes  or  any  judgment  recovered 
on  account  of  the  said  notes  or  the  purchase  price  should 
have  been  fully  paid. 

SEVENTH 

That  the  contract  price  of  the  said  soda  fountain,  appar- 
ratus  and  appurtenances  was  the  simi  of  eighteen  hundred 
and  eighty-five  dollars  ($1,885),  and  the  said  firm  of  Pap- 
pas &  Karahall,  after  the  making  of  the  contract  aforesaid, 
and  before  the  retaking  of  the  said  chattels  as  herein- 
after set  forth,  did  pay  to  the  defendant  to  apply  upon 
said  purchase  price  of  the  said  chattels  the  sum  of  nine 
hundred  five  dollars  ($905),  which  said  sum  was  paid 
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partially  in  money  and  partially  by  certain  goods,  wares 
and  merchandise  which  were  delivered  to  the  defendant 
and  received  and  accepted  by  the  defendant  as  of  the  value 
of  four  hundred  dollars  ($400). 

EIGHTH 

That  thereafter  and  on  or  about  February  Ist,  1910, 
said  defendant  and  its  agents  and  attorneys  did,  at  Bing- 
hamton,  N.  Y.,  retake  the  said  soda  fountain,  apparatus 
and  appurtenances,  under  and  by  virtue  of  the  aforesaid 
written  conditional  contract;  that  after  retaking  said  soda 
fountain,  apparatus  and  appurtenances  as  aforesaid,  said 
defendant  did  not  retain  the  same  for  a  period  of  thirty 
days,  but  did  during  said  thirty  days  let,  lease  and  rent 
the  said  soda  fountain,  apparatus  and  appurtenances  to 
one  Frederick  J.  Baumann  for  a  period  of  one  month; 
that  after  the  retaking  of  the  said  soda  fountain,  apparatus 
and  appurtenances  as  aforesaid,  and  after  the  expiration 
of  the  thirty  days  following  such  retaking,  said  defendant 
did  not,  within  the  next  thirty  days,  sell  said  soda  fountain, 
apparatus  and  appurtenances  at  public  auction. 

NINTH 

That  by  reason  of  the  foregoing  facts,  and  under  and 
by  virtue  of,  and  by  reason  of.  Chapter  418  of  the  Laws  of 
1897  of  the  State  of  New  York,  together  with  the  acts 
amendatory  thereof  and  supplementary  thereto,  and 
under  and  by  virtue  of  and  by  reason  of  the  provisions  of 
§§  60,  62,  65,  66  and  67  of  the  Personal  Property  Law  of 
the  State  of  New  York,  being  a  portion  of  Chapter  41  of 
the  Consolidated  Laws  of  the  State  of  New  York,  the  de- 
fendant became  indebted,  on  or  about  April  1st,  1910, 
to  this  plaintiff  in  the  sum  of  nine  hundred  five  dollars 
($905),  being  the  amount  paid  by  said  firm  of  Pappas 
&  Karahall  aforesaid,  to  apply  upon  the  purchase  price 
of  the  said  soda  fountain,  apparatus  and  appurtenances, 
under  the  contract  for  the  conditional  sale  thereof. 
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Order 
TENTH 

That  prior  to  the  commencement  of  this  action  an  order 
was  duly  made  by  Benjamin  Baker^  Esq.,  Referee  in 
Bankruptcy,  as  aforesaid,  authorizing  and  directing  this 
plaintifif  to  institute  and  maintain  this  action. 

Wherefore  the  plaintiff  demands  judgment  against 
the  defendant  in  the  sum  of  nine  hundred  five  dollars 
($905)  with  interest  thereon  from  April  1st,  1910,  be- 
sides the  costs  of  this  action. 

H.  J.  Hennessey, 
Attorney  for  Plaintiff, 
10  and  11  McNamara  Block, 

Binghamton,  N.  Y. 
[Verification.] 


Form  No.  56 


Order;  Conditional  Sale;  Action  by  Trustee  in  Bankruptcy  under 
§  66  of  the  Personal  Property  Law  for  Failure  of  the  Vendee  to 
Sell  the  Property  Within  the  Time  Specified  in  the  Statute  after 
Retaking  the  Same.^ 

Supreme  Court,  Appellate  Division,  Third  Department* 


George  J.  H.  Crowe,  as  Trustee  of 
the  Estates  of  Pappas  &  Kara- 
hall,  a  co-partnership,  and 
Nicholas  Pappas  and  Peter 
Karahall,  individuals,  bank- 
rupts^ 

Appellant, 
against 
The  Liquid  Carbonic  Company, 

Respondent. 


The  appeal  in  the  above-entitled  action  having  been 
heard  at  this  term, 

1  From  Cram  v.  The  Liquid  Carbonic  Co.,  208  N.  Y.  396;  aff'g  154 
App.  Div.  373;  139  Supp.  587.   See  arUe^  page  596.   For  Complaint  in 
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Order 

Now,  on  motion  of  H.  J.  Hennessey,  attorney  for 
appellant,  after  hearing  T.  B.  &  L.  M.  Merchant,  attorneys 
for  respondent,  it  is 

Ordered:  (Houghton,  J.,  and  Lyon,  J.,  dissenting), 

First:  That  the  judgment  entered  in  this  action  in  the 
office  of  the  Clerk  of  the  County  of  Broome  on  the  12th 
day  of  April,  1912,  be  and  the  same  is  wholly  reversed, 
upon  the  law  and  facts,  with  costs  of  this  appeal  to  the 
appellant. 

Second:  That  the  fourteenth  and  fifteenth  findings 
of  fact  contained  in  the  decision  of  the  Trial  Court  herein 
are  hereby  disapproved  of,  and  reversed,  upon  the  ground 
that  there  is  no  evidence  tending  to  sustain  such  findings. 

Third:  Final  judgment  is  hereby  directed  to  be  entered 
for  the  plaintiff  against  the  defendant  for  the  sum  of  nine 
hundred  and  five  dollars  ($905),  with  interest  thereon 
from  April  12,  1912,  with  costs  to  plainti£f  in  the  court 
below. 

Joseph  H.  Hollands, 

Clerk. 

[Seal] 


this  case  see  arUef  page  603.    For  Judgment  of  Revennl,  see  post, 
page  GOO. 
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Ponn  No.  66 

Judgment  of  Reversal;  Conditional  Sale;  Action  by  Trustee  in 
Bankruptcy  under  §  66  of  the  Personal  Property  Law  for  Failure 
of  the  Vendee  to  Sell  the  Property  Within  the  Time  Specified 
in  the  Statute  after  Retaking  the  same.^ 

Supreme  Court,  Broome  County. 

George  J.  H.  Crowe,  as  Trustee 
of  the  Estate  of  Pappas  & 
Karahall,  a  co-partnership, 
and  Nicholas  Pappas  and  Peter 
Karahallj  individuals,  bank- 
rupts, 

against 

The  Liquid  Carbonic  Company. 

The  plaintiff  having  appealed  to  the  Appellate  Division 
of  the  Supreme  Court  in  and  for  the  Third  Judicial  De- 
partment of  the  State  of  New  York,  from  the  judgment 
entered  in  this  action  in  the  office  of  the  clerk  of  the  county 
of  Broome  on  the  12th  day  of  April,  1912,  in  favor  of  the 
defendant  and  against  the  plaintiff,  dismissing  the  com- 
plaint upon  the  merits  and  for  costs  $60.37,  and  said 
appeal  having  been  duly  heard  and  an  order  of  said  Ap- 
pellate Division  having  been  made  and  entered  reversmg 
said  judgment,  upon  the  law  and  facts,  as  well  as  the 
fourteenth  and  fifteenth  findings  of  fact  contained  in  the 
decision  of  the  Trial  Court  herein,  and  directing  final 
judgment  to  be  entered  for  the  plaintiff  for  $905.00,  with 
interest  thereon  from  April  12,  1912,  with  costs  of  said 
appeal  and  of  the  Trial  Term,  and  a  certified  copy  of  said 


1  From  Cram  v.  The  Liquid  Carbonic  Co.,  208  N.  Y.  396;  aff'g  154 
App.  Div.  373;  139  Supp.  587.  See  ante,  page  696.  For  Complaint 
from  this  case  see  ante,  page  603.  For  Order  of  Reversal,  see  ante, 
page  607. 
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Judgment  of  Reversal 

order  attached  to  the  original  papers  upon  which  said 
appeal  was  heard  having  been  duly  transmitted  to  the 
Clerk  of  Broome  County  and  filed  and  entered  in  his 
oflBice  on  January  16, 1913,  and  the  plaintiff's  costs  of  siud 
appeal  and  of  the  Trial  Term  having  been  duly  taxed  and 
adjusted  at  the  sum  of  $235.06. 

Now,  on  motion  of  H.  J.  Hennessey,  attorney  for  the 
plaintiff  and  appellant,  it  is  hereby 

Adjxtdoed,  that  the  judgment  entered  in  this  action 
in  the  office  of  the  Clerk  of  Broome  County  on  April  12, 
1912,  be  and  the  same  is  hereby  wholly  reversed  upon  the 
law  and  facts,  that  the  fourteenth  and  fifteenth  findingB 
of  fact  contained  in  the  decision  of  the  Trial  Court  herein 
are  disapproved  of  and  reversed  upon  the  ground  that 
there  is  no  evidence  tending  to  sustain  such  findings,  and 
it  is 

Further  Adjudged,  that  the  plaintiff  recover  final 
judgment  against  the  defendant  herein  for  $945.33,  to- 
gether with  the  sum  of  $235.06,  costs  of  said  appeal  and 
of  said  Trial  Term,  amounting  in  all  to  $1,180.39,  and 
have  execution  therefor. 

Judgment  dated  this  16th  day  of  January,  1913. 

M.  B.  Taber, 
Dep.  Clerk. 
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ACCIDENT  INSURANCE, 

absence  of  visible  marks  on  the  body;  death  occurring  more  than 
ninety  days  after  accident;  delayed  notice;  claim  by  beneficiary 

named  in  policy 133 

form  of  complaint 135 

form  of  decision  and  findings 141 

for  reference  to  various  forms  of  complaints  on  accident  pol- 
icies, see  note,  page 133 

ACCOUNTING, 

forms  of  complaints;  for  reference  to  various  forms  of  complaints 
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watercourses;  obstructing  stream  forming  boundary  between 
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AFFIDAVIT, 
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action 500 

serving  of  answer  as  an  amended  pleading  after  a  demurr^  has 
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form  of  decree 473 

ANSWER, 

corporation;  order  for  trial  of  issues  in  action  on  promissory  note; 
when  served  in  action  in  New  York  City  oourt;  waiver  of  defect 
by  retention  of  answer 1 

corporations;  order  for  trial  of  issues  in  action  on  promissory 
note;  note  on  practice  under  §  1778  of  the  Code  of  Civ.  Pro 3 

defense  of  former  action  pending;  when  ii^fficient 577 

defense;  promissory  note  payable  othei||rwe  than  specified  on 
its  face;  motion  for  judgment  on  tha  pleadings 363 

denial  of  knowledge  or  information  sufficient  to  form  a  belief; 
action  by  guarantor  who  has  paid  note,  on  an  implied  promise 
of  the  principal  for  repayment;  motion  for  judgment  on  the 
pleadings 592 

denial  of  knowledge  or  information  sufficient  to  form  a  belief; 
action  for  goods  sold  and  delivered  against  a  corporation 33 

denial;  repeating  denial  in  affirmative  defense 39 

denials  incorporated  in  affirmative  defense;  necessity  of  moving 
to  strike  out  denials  before  demurring  to  affirmative  defenses. .     37 

denials  in  special  defenses;  striking  out  such  denials  to  permit 
plaintiff  to  demur 554 

foreign  corporation;  defense  of  failure  to  procure  certificate  per- 
mitting the  doing  of  business  in  the  State  of  New  York;  when 
sufficient 33 

former  action  pending;  another  action  in  another  jurisdietioii; 
when  defense  insufficient 577 

insufficient  denial;  motion  to  strike  out  when  answer  also  con- 
tains counterclaim;  remedy;  insuflicient  separate  defense; 
remedy  by  demurrer  not  motion 33S 
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master  and  servant;  action  for  unlawful  discharge;  defense  that 

plaintiff's  services  were  unsatisfactory;  demurrer 29 

pleading  German  Workmen's  Compensation  Act  as  defense  to 

action  for  negligence  when  German  seaman  injured  on  German 

vessel  while  vessel  in  New  York  Harbor;  form  of  answer 290 

serving  answer  as  an  amended  pleading  after  a  demurrer  has 

been   served 594 

APPEAL, 

case;  including  respondent's  exceptions  in  a  case  in  which  the 
Appellate  Division  cannot  order  judgment  absolute,  on  re- 
versal   689 

judgment  of  reversal  after  a  decision  of  the  Appellate  Division; 
granting  judgment  absolute;  form  of  judgment 609 

order  of  reversal  in  the  Appellate  Division  upon  granting  judg- 
ment absolute  on  reversal;  form 607 

ATTACHMENT, 

levy;  tangible  property  transferred  by  bailee;  sale  antedating 
warrant,  when  transfer  alleged  to  be  fraudulent 335 

ATTORNEYS, 

action  on  contract  for  percentage  of  recovery  when  clients  have 

refused  to  proceed  with  the  action 553 

affidavit;  motion  for  bill  of  particulars;  when  sufficient 324 

costs;  charging  costs  against  plaintiff's  attorney  personally  when 

security  not  given  for  non-resident  plaintiff 580 
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BAILMENT, 

warehouseman;  damage  caused  by  rats  to  hops  stored  with  de- 
fendant as  warehouseman 167 

form  of  complaint 168 

charge  of  trial  judge 169 

warehouseman;  interpleader;  levy  of  attachment  on  goods  in 
possession  of  bailee  with  warehouseman's  lien;  when  goods 

alleged  to  have  been  fraudulently  transferred  by  bailee 335 

warehouseman;  for  reference  to  list  of  complaints  in  actions 
against  warehouseman,  see  note,  page 167 

BANKING, 

action  by  superintendent  of  banks  to  enforce  liability  of  stock- 
holders of  insolvent  trust  company  for  debts  thereof  under  }  196 
of  the  Banking  Law 108 

form  of  complaint 118 
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BANKRUPTCY, 

discharge  of  bankrupt  under  Debtor  and  Creditor  Law,  (  150 296 

discharge  of  judgment  against  bankrupt  under  Debtor  and 
Creditor  Law,  §  150;  notice  of  motion;  form 2d8 

discharge  of  judgment;  construction  of  words  ''wilful  and  ma- 
licious **  as  used  in  Bankruptcy  Act,  note 297 

fraudulent  transfer  of  estate  in  expectancy  when  transferee  did 
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mechanic's  lien;  forfeiture  of  lien  by  filing  claim  against  bankrupt 
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motion  for  discharge  of  judgment  against  bankrupt  under  Debtor 
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BILL  OF  PARTICULARS, 

alienation  of  affections;  action  by  wife  against  woman  who  induced 

her  husband  to  desert  her 480 

costs;  allowed  on  motion  when  demand  for  bill  of  particulars  has 

been  ignored 428 

function  of;  motion  for  based  on  attorney's  affidavit 324 

order  precluding  giving  of  evidence;  practice  where  it  is  contended 

that  the  bill  served  is  insufficient 28 

payment 360 

BOARD  OF  HEALTH, 
see  Health. 

BROKERS, 

action  for  commission  in  securing  a  mortgage  loan  on  real  prop- 
erty  488 

form  of  complaint 489 

charge  of  trial  judge 491 

BY-LAWS, 

corporation;  suit  to  compel  corporation  to  sell  to  stockholder  a 
portion  of  increased  capital  stock  at  par  pursuant  to  by-laws  512 
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form  of  findings 515 
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CARRIERS, 

action  by  railroad  for  freight  charges  and  demurrage 326 

common-law  duties  of  carriers  to  provide  cars  properly  equipped 
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form  of  complaint , 538 

insurance;  carrier  insuring  merchandise  for  ''account  of  whom 
it  may  concern;''  action  by  owner  of  merchandise  when  loss 

has  occurred  and  carrier  has  collected  insurance 161 

.  form  of  complaint 157 

raihx>ads;  action  for  freight  charges^nd  demurrage;  form  of  com- 
plaint   327 

CERTIFICATE, 

bankrupt's  discharge;  motion  for  discharge  of  judgment  under 
Debtor  and  Creditor  Law,  §  150;  form 302 

CHARGE  OF  TRIAL  JUDGE, 

alienation  of  affections;  action  by  wife  against  woman  who  induced 
her  husband  to  desert  her 485 

bailment;  warehouseman;  negligence;  damage  caused  by  rats  to 
hops  stored  with  defendant  as  warehouseman 109 

brokers;  action  for  commission  in  securing  mortgage  loan  on  real 
property 491 

negligence;  contractor's  liability  to  employ^  of  subcontractor 
for  defects  in  scaffold  erected  for  use  of  contractor's  own  em- 

'    ploy6s 259 

negligence;  employ^  of  independent  contractor  working  inside  a 
conveyor's  chute  when  fire  negligently  started  in  chute  burn- 
ing the  plaintiff 77 

negligence;  milkman  delivering  milk  at  hotel  injured  by  reason 
of  defective  condition  of  elevator 504 

penalty;  public  health;  action  by  municipal  corporation  for 
penalty  in  maintaining  a  nuisance  contrary  to  regulation  of 
local  board  of  health 95 

CITY  COURT  OF  THE  CITY  OF  NEW  YORK, 

corporations;  answer  in  action  on  promissory  note  served  with- 
out order  for  trial  of  issues;  time  within  which  judgment  can 
be  taken  by  default;  waiver  of  defect  by  retention  of  answer 1 

COMMON  CARRIERS, 
see  Carriers. 

COMPLAINT, 

accident  insurance;  absence  of  visible  marks  on  body;  death  oc- 
curring more  than  ninety  days  after  accident;  delayed  notice; 

claim  by  beneficiary  named  in  policy;  form 135 

accident  insurance;  for  reference  to  various  forms  of  complaints 
on  accident  insurance  policies,  see  note,  page 133 
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alienation  of  affections;  action  by  wife  against  woman  who  in- 
duced her  husband  to  desert  her 478 

alimony;  action  to  collect  amount  granted  by  foreign  divorce  de- 
cree; construction  of  Code  Civ.  Pro.,  §  1772;  receiver;  when 
appointed;  form  of  complaint 464 

amendment  by  referee;  changing  cause  of  action 500 

bailment;  warehouseman;  damage  caused  by  rats  to  hope  stored 
with  defendant  as  warehouseman;  form 168 

bailment;  warehouseman;  for  reference  to  list  of  complaints 
against  warehousemen,  see  note,  page 167 

banking;  action  by  superintendent  of  banks  to  enforce  liability  of 
stockholders  of  insolvent  trust  company,  for  debts  thereof  under 
S  196  of  the  Banking  Law;  form 118 

bankruptcy;  fraudulent  transfer  of  estate  in  expectancy  when 
transferee  did  not  participate  in  fraud;  form  of  complaint 377 

brokers;  action  for  commission  in  securing  mortgage  loan  on 
real  property;  form  of  complaint 489 

carriers;  common-law  duties  of  carriers  to  provide  cars  properly 
equipped  for  transportation  of  grain  and  farm  products  in 
bulk;  form  of  complaint 538 

conditional  sale;  Personal  Property  Law,  {  65;  invalidity  of  agree- 
ment by  vendee  waiving  such  provision;  leasing  of  property  as 
a  taking  thereof;  form  of  complaint 603 

contribution;  guaranty;  rights  and  liabilities  of  co-guarantors; 
limitation;  action  by  co-guarantor  to  recover  contribution  as  to 
claim  which  is  barred  as  against  principal  creditor;  form  of 
complaint 50 

corporation;  directors;  action  against  by  purchaser  of  stock  in 
open  market  upon  strength  of  declaration  of  unauthorized 
dividend;  form  of  complaint 434 

corporation;  sequestration;  action  against  domestic  corporation 
by  receiver  of  foreign  corporation  under  §  100  of  the  Gen^td 
Corporation  Law;  form 164 
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of  surplus  profits;  burden  of  proof  on  corporation;  form 247 

corporations;  directors;  negligence;  man  of  good  business  standing 
becoming  director  to  facilitate  sale  of  preferred  stock  when  cor- 
poration is  in  bad  financial  condition;  action  by  purchaser  of 
stock  against  director;  form 394 

corporations;  fraud;  false  statements  in  prospectus;  rescission  of 
subscription  of  stock  liability  of  directors;  form  of  complaint . . .  455 

corporations;  fraud;  for  reference  to  variety  of  complaints  in 
actions  for  fraud  against  corporations,  see  note,  page 98 

corporations;  suit  to  compel  corporation  to  sell  to  stockholder  a 
portion  of  increased  capital  stock  at  par  pursuant  to  by-laws; 
form  of  complaint 513 

creditor's  action;  to  set  aside  alleged  fraudulent  transfer  of  prop- 
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erty  in  action  by  wife  in  whose  favor  order  for  alimony  has  been 
made. 569 

form  of  complaint 570 

demand  for  relief;  immaterial  after  plaintiff  has  answered 577 

demurrer;  leave  to  answer  after  Appellate  Division  has  affirmed 
interlocutory  judgment  overruling  demurrer;  serving  copy  of 
proposed  answer  with  motion  papers 427 

demurrer;  motion  for  judgment  on  the  pleadings;  injunction; 
surety  having  paid  penal  sum  of  bond  into  court  seeking  to 
restrain  creditor  without  notice  of  prior  proceedings 333 

demurrer;  performance  of  written  contract  attached  to  complaint; 
pleading  both  due  performance  and  specific  acts  constituting 
performance 386 

equity;  carriers;  insurance;  carrier  insuring  merchandise  for  ''ac- 
count of  whom  it  may  concern;"  action  by  owner  of  merchandise 
when  loss  has  occurred  and  carrier  has  collected  insurance; 
form 157 

equity;  real  property;  lost  deed;  suit  to  quiet  title  and  to  compel 
giving  of  new  deed  by  heirs  of  grantor;  motion  to  strike  out  as 
irrelevant  and  to  separately  state  and  number  causes  of  action . .     84 

form  of  complaint. 86 

fraud;  false  representations  inducing  the  purchase  of  stock; 
form 102 

guaranty;  bond  of  surety  company  conditioned  that  tenant  will 
perform  covenants  of  lease;  action  on  bond  for  liquidated 
damages;  form 9 

husband  and  wife;  separation;  action  on  separation  agreement; 
form 64 

liability  insurance;  sprinkler  leakage;  construction  of  provision 
of  policy  excluding  liability  for  damage  from  rupture  of  steam 
pipe;  form 125 

libel;  recovery  by  husband  for  loss  of  services  of  wife  due  to 
ph3r8ical  suffering  resulting  from  mental  distress  by  reason  of 
publication  which  is  libelous  per  se;  form 276 

libel;  for  reference  to  various  forms  of  complaint,  see  note,  page. .  267 

negligence;  contractor's  liability  to  employes  of  subcontractor  for 
defects  in  scaffold  erected  for  use  of  contractor's  own  employ^; 
form 255 

negligence;  for  reference  to  various  complaints  in  actions  relat- 
ing to  defective  scaffolds,  see  note,  page 251 

negligence;  employ^  of  independent  contractor  working  inside  a 
conveyor's  chute  burned  by  negligently  lighting  fire  in  chute; 
form 73 

negligence;  milkman  delivering  milk  at  hotel  injured  by  reason 
of  defective  condition  of  elevator;  form  of  complaint 502 

negligence;  municipal  corporation;  overturn  of  motor  car  while 
turning  out  in  the  dark  to  make  room  for  passage  of  horse  and 
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CX3MPLAINT— conUntiecf 

wagon,  alkged  to  have  been  caused  by  narrow  and  ungoarded 
highway;  form  of  complaint 415 

negligence;  nuisance;  plaintiff  alleged  to  have  been  lawfully  on 
premises  of  defendant;  non-compliance  with  Tenement  House 
law;  failure  to  allege  facts 90 

negligence;  Public  Health  Law;  drugs  and  medicines;  action 
against  retail  druggists  representing  themselves  to  be  manu- 
facturers of  a  proprietary  medicine;  form  of  complaint 550 

penalty;  public  health;  action  by  municipal  corporation  for 
penalty  in  maintaining  a  nuisance  contrary  to  regulation  of 
local  board  of  health;  form 92 

railroads;  action  for  freight  charges  and  demurrage;  form 327 

royalties  on  sale  of  essential  parts  of  patented  combination;  form 
of  complaint 313 

slander;  innuendo  sufficient  to  sustain  complaint 587 

suit  to  enjoin  construction  of  building  in  violation  of  restrictive 
covenants;  disjunctive  allegations;  demurrer 497 

surety;  bond  given  without  payment  of  customs  duties;  form 214 

surety;  contribution;  action  by  surety  on  bond  of  public  officer 
against  former  surety  for  amount  paid  by  reason  of  losses  in 
years  prior  to  time  plaintiff  became  surety;  form 193 

sureties;  for  reference  to  list  of  complaints  in  actions  against  sure- 
ties and  for  contributions  between  sureties,  see  note,  page 179 

taxpayers'  action;  municipal  corporation;  injunction;  restraining 
payment  for  work  done  for  municipality  under  an  unauthor- 
ised contract;  form 226 

vendor  and  purchaser;  specific  performance;  title  to  lands  between 
high  and  low  water  mark;  easement  of  public;  grant  by  State; 
vendor  against  purchaser;  form  of  complaint 365 

watercourses;  obstructing  stream  forming  boundary  between 
plaintiff's  and  defendant's  land  so  as  to  wash  away  plaintiff's 
land  and  increase  that  of  defendant  by  accretion;  form 66 

CJONCLUSIONS  OF  LAW, 

negligence;  nuisance;  plaintiff  alleged  to  have  been  lawfully  on 
premises  of  defendant;  non-compliance  with  Tenement  House 
Law;  failure  to  allege  facts 30 

CXDNDITIONAL  SALE, 

Personal  Plroperty  Law,  {  65;  invalidity  of  agreement  by  vendee 
waiving  such  provision;  leasing  of  property  as  a  taking  thereof . .  596 

form  of  complaint 603 

form  of  order  of  reversal  of  Appellate  Division 607 

form  of  judgment  of  reversal  after  decision  of  Appellate  Division  609 

CONFLICT  OF  LAWS, 

carriers;  conmion-law  duty  of  carrier  to  provide  cars  properly 
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equipped  for  transportatioii  of  grain  and  farm  products  in 

bulk;  remedy  under  Federal  Act;  when  exclusive 518 

form  of  complaint 538 

enforcement  by  New  York  courts  of  German  Workmen's  Com- 
pensation Act  when  German  subject  on  German  vessel  em- 
ployed for  round  trip  is  injured  while  ship  is  in  New  York  Har- 
bor  285 

CONSOLIDATION  OF  ACTIONS, 

actions  pending  in  Municipal  Court  of  the  City  of  New  York 
and  the  County  Court  of  Kings  County;  plaintiff  in  one  action 
defendant  in  the  other 583 

CONTEMPT, 

affidavit;  motion  to  punish  defendant  for  failure  to  comply  with 
final  decree  requiring  filling  in  of  excavations;  removing  lateral 
support  of  village  street;  form 343 

alimony;  imprisonment  under  final  decree  when  defendant  has 
already  served  a  term  of  imprisonment  for  failure  to  pay  alimony 
pendenU  lite ^ 323 

failure  to  comply  with  final  decree  requiring  the  filling  in  of  excava- 
tion to  give  lateral  support  to  village  street;  affidavit  of  service; 
form 348 

failure  to  comply  with  final  decree  requiring  filling  in  of  excavation 
to  give  lateral  support  to  village  street;  notice  served  with  orig- 
inal judgment;  form 350 

failure  to  fill  in  excavation  so  as  to  give  lateral  support  to  village 
street  in  compliance  with  judgment;  procedure  on  motion  for 
punishment 339 

order  adjudging  defendants  guilty  of  contempt;  failure  to  comply 
with  final  decree  requiring  the  filling  in  of  excavation  to  give 
lateral  support  to  village  street;  form  of  order 354 

order  to  show  cause;  failure  to  comply  with  final  decree  requiring 
filling  in  of  excavation  to  give  lateral  support  to  village  street; 
form  of  order  to  show  cause 352 

CONTRACT, 

patents;  agreement  for  the  payment  of  royalties;  form  of  con- 
tract    318 

liquidated  damages;  note  on  enforcing  contract  for  liquidated 
damages 16 

CONTRIBUTION, 

guaranty;  rights  and  liabilities  of  co-guarantor  to  recover  con- 
tribution as  to  claim  which  is  barred  as  against  principal  creditor    41 
form  of  complaint 50 
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CONTRIBUTION-<»?Uinw«d 

surety;  action  by  surety  on  bond  of  public  officer  against  form^ 
surety  for  amount  paid  by  reason  of  losses  in  yean  prior  to 

time  plaintiff  became  surety 179 

form  of  complaint 193 

for  reference  to  list  of  complaints  for  contributions  between 
sureties,  see  note,  page 179 

CORPORATION, 

answer;  note  on  practice  under  §  1778  of  the  Code  of  Civ.  Pro.. .      3 
banks;  action  by  superintendent  of  banks  to  enforce  liability  of 
stockholders  of  insolvent  trust  company  for  debts  thereof  under 

§  196  of  the  Banking  Law 108 

form  of  complaint 118 

contract  to  purchase  its  own  stock;  defense  of  lack  of  surplus 

profits;  burden  of  proof  on  corporation 242 

form  of  complaint 247 

defense  in  action  on  promissory  note;  order  for  trial  of  issues; 
when  served  in  action  in  New  York  City  court;  when  judgment 
can  be  taken  by  default;  waiver  of  defect  by  retention  of  answer      1 
directors;  action  against  by  purchaser  of  stock  in  open  market 

upon  strength  of  declaration  of  unauthorised  dividend 432 

form  of  complaint 434 

directors;  man  of  good  business  standing  becoming  director  to  fa- 
cilitate sale  of  preferred  stock  when  corporation  is  in  bad  finan- 
cial condition;  action  by  purchaser  of  stQck  against  director  for 

negligence 388 

form  of  complaint 394 

fraud;  false  representations  inducing  the  purchase  of  stock 98 

form  of  complaint 102 

fraud;  false  representations  inducing  the  purchase  of  stock;  rep- 
resentations that  stock  was  non-assessable;  effect 98 

fraud;  false  statements  in  prospectus;  rescission  of  subscription 

to  stock;  liability  of  directors 443 

form  of  complaint 455 

fraud;  for  reference  to  variety  of  complaints  in  actions  against  cor- 
porations for  fraud,  see  note,  page 98 

sequestration;  action  against  domestic  corporation  by  receiver 
of  foreign  corporation  under  §  100  of  the  General  Corporation 

Law 163 

form  of  complaint 164 

substituted  service  of  summons  on  domestic  corporation 560 

suit  to  compel  corporation  to  sell  to  stockholder  a  portion  of  in- 
creased capital  stock  at  par  pursuant  to  by-laws 512 

form  of  complaint 513 

form  of  findings 515 

supplementary  proceedings  after  dissolution;  waiver  of  defect  in 
papers  by  appearing  and  consenting  to  adjournment 556 
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CX)STS, 

action  on  contract  for  unliquidated  damafj^es;  costs  to  plaintiff  be- 
fore notice  of  trial;  additional  defendanUi  who  voluntarily 
appear  without  service  of  summons 408 

amount  allowed  depends  on  whether  action  on  contract  or  in 
tort .note,  408 

amount    allowed    when    damages    liquidated note,  408 

motion  for  bill  of  particulars;  when  demand  therefor  has  been 
ignored 428 

security;  charging  costs  against  plaintiff's  attorney  personally 
when  security  not  given  for  non-resident  plaintiff 580 

COUNTERCLAIM, 

demurrer  to  counterclaim  containing  irrelevant  denial 595 

CREDITOR'S  ACTION, 

fraudulent  transfer  of  property;  action  by  wife  in  whose  favor 
order  for  alimony  has  been  made;  pleading;  demurrer;  com- 
plaint   569 

form  of  complaint 670 

when  answer  to  show  return  of  execution  unsatisfied note,  569 

D 

DAMAGES, 

liquidated;  guaranty;  bond  of  surety  company  conditioned  that 
tenant  will  perform  covenants  of  lease;  action  on  bond  for  liq- 
uidated damages 8 

form  of  complaint 9 

liquidated;  note  on  enforcing  contract  for  liquidated  damages 16 

DEBTOR  AND  CREDITOR  LAW, 

§  150;  discharge  of  judgment  against  bankrupt;  form  of  certificate 

of  bankrupt's  discharge ^  .  302 

discharge  of  judgment  against  bankrupt;  form  of  notice  of  motion  298 

discharge  of  judgment  against  bankrupt  under  §  150 296 

motion  to  discharge  judgment  against  bankrupt;  form  o/ order. .  303 
motion  to  discharge  judgment  against  bankrupt;  form  of  petition  300 

DECREE, 

see  Judgment. 

DEFAULT, 

judgment;  modification  of  judgment  taken  by  default 499 

DEMURRER, 

answer;  denials  incorporated  in  afiirmative  defenses;  necessity 
of  moving  to  strike  out 37 

answer;  master  and  servant;  action  for  unlawful  discharge;  de- 
fense that  plaintiff's  services  were  unsatisfactory;  motion  for 
judgment  on  the  pleadings 29 
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DEM  VRRER— continued 

answer;  when  answer  contains  counterclaim;  motion  to  strike  out 
denials  or  for  judgment  cannot  be  entertained  while  the  counter- 
claim stands 338 

complaint;  banking;  action  by  superintendent  of  banks  to  enforce 
liability  of  stockhoklers  of  insolvent  trust  company  for  debts 
thereof  under  (  196  of  the  Banking  Law 106 

form  of  complaint 118 

complaint;  corporations;  action  for  sequestration  against  do- 
mestic corporation  by  receiver  of  foreign  corporation  under  f  100 
of  the  General  Corporation  Law 163 

form  of  complaint 164 

complaint;  leave  to  answer  after  Appellate  Division  has  affirmed 
interlocutory  judgment  overruling  demurrer;  serving  copy 
of  proposed  answer  with  motion  papers 427 

complaint;  performance  of  written  contract  attached  to  com- 
plaint; pleading  both  due  performance  and  specific  acts  con- 
stituting performance 386 

complaint;  suit  to  enjoin  construction  of  building  in  violation  of 
restrictive  covenants;  disjunctive  allegations 407 

counterelaim  containing  irrelevant  denial 595 

denials  in  special  defenses;  striking  out  denials  to  permit  plain- 
tiff to  demur 654 

dismissal  of  complaint  after  plaintiff's  motion  for  judgment 
overruling  a  demurrer  to  the  complaint  has  been  denied 325 

serving  an  answer  as  an  amended  pleading  after  a  demurrer  has 
been  served 594 

DEPOSITION, 

commission  to  take  deposition  out  of  the  State;  interrogatories; 

settlement;  objections  which  may  be  made 585 

examination  before  trial;  remedy  where  an  ex  parte  order  is  less 

broad  than  that  for  which  application  is  made 590 

DISCLOSING  PLAINTIFFS  ADDRESS 591 

DISMISSAL  OF  COMPLAINT, 

after  pbuntiff's  motion  for  judgment  overruling  a  demurrer  to  the 
complaint  has  been  denied;  practice 325 

DIVORCE, 

alimony;  action  to  collect  amount  granted  by  foreign  divorce  de- 
cree; construction  of  Code  Civ.  Pro.,  {  1772;  receiver,  when 

appointed 459 

form  of  complaint 464 

form  of  decree 467 

alimony;  enforcement  of  foreign  judgment  when  foreign  law 
permits  modification  of  decree 557 
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DOWER, 

action  for;  practice;  necessity  of  entering  interlocutory  judg- 
ment in  any  case 370 

E 

ELECTION  OF  REMEDIES, 

action  upon  agreement  after  a  previous  action  for  fraud  in  induc- 
ing the  making  of  the  agreement 577 

ELEVATOR, 

negligence;  milkman  delivering  milk  at  hotel  by  reason  of  de- 
fective condition  of  elevator 602 

form  of  complaint 502 

charge  of  trial  judge 504 

EQUITY, 

carriers;  insurance;  carrier  insuring  merchandise  for  account 
of  whom  it  may  concern;  action  by  owner  of  merchandise  when 
loss  has  occurred  and  carrier  has  collected  insurance 151 

form  of  complaint 157 

real  property;  lost  deed;  suit  to  quiet  title  and  to  compel  giving 
of  new  deed  by  heirs  of  grantor;  motion  to  strike  out  as  irrel- 
evant and  to  separately  state  and  number  causes  of  action 84 

form  of  complaint 86 

EVIDENCE, 

burden  of  proof;  corporations;  contract  to  purchase  its  own  stock; 

defense  of  lack  of  surplus  profits. 242 

form  of  complaint 247 

laying  foundation  for  material  and  competent  questions  by  asking 

those  which  are  immaterial  and  incompetent 304 

EXTRA-TERRITORIAL  EFFECT  OF  COMPENSATION  ACT, 
enforcement  by  New  York  courts  of  German  Act  when  seaman  on 
German  vessel  injured  while  vessel  in  New  York  Harbor 285 

F 

FINDINGS, 

accident  insurance;  absence  of  visible  marks  on  the  body;  death 

occurring  more  than  ninety  days  after  accident;  delayed  notice; 

claim  by  beneficiary  named  in  policy 141 

corporation;  suit  to  compel  corporation  to  sell  to  stockholder  a 

portion  of  increased  capital  stock  at  par  pursuant  to  by-laws; 

form  of  findings 513 

taxpayers'  action;  municipal  corporation;  injunction;  restraining 

payment  for  work  done  for  municipality  under  an  unauthorized 

contract 235 
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FINDINGS^conrtnu«i 

wateroounes;  obetructing  stream  forming  boundary  betwerai 
plaintiff's  and  defendant's  land  so  as  to  wash  away  plaintiff's 
land  and  increase  that  of  defendant  by  accretion;  form ....  note,    60 

FOREIGN  (CORPORATION, 

defense  of  failure  to  procure  certificate  permitting  the  doing  of 

business  in  the  State  of  New  York;  when  sufficient 33 

service  of  summons  on  managing  agent;  engineer  in  charge  of 

work 559 

FOREIGN  JUDGMENT, 

alimony;  action  to  collect  amount  granted  by  foreign  divorce  de- 
cree; construction  of  Code  Civ.  Pro.,  §  1772;  reoaver,  when 

appointed 459 

form  of  complaint 464 

form  of  decree 467 

enforcement  of  foreign  judgment  for  alimony  when  foreign  law 
permits  modification  of  decree 557 

FOREIGN  STATUTE, 

pleading  German  Workmen's  Compensation  Act  as  defense  to 
action  for  negligence  when  injury  occurred  to  German  seaman  on 
Gennan  vessel  while  vessel  in  New  York  Harbor;  form  of 
answer 290 

FORMER  ACTION  PENDING, 

defense  of;  when  insufficient  as  to  former  action  pending  in  an- 
other jurisdiction 577 

FRAUD, 

corporation;  false  statements  in  prospectus;  rescission  of  subscrip- 
tion to  stock;  liability  of  directors 443 

form  of  complaint 455 

corporations;  false  representations  inducing  purchase  of  stock; 

representations  that  stock  is  of  great  value;  effect 98 

corporations;   representations    that   stock   was   non-assessable; 

effect 98 

creditor's  action  to  set  aside  alleged  fraudulent  transfer  of  prop- 
erty in  action  by  wife  in  whose  favor  order  for  alimony  has  been 

made;  pleadings;  demurrer;  complaint 569 

form  of  complaint 570 

false  representations  inducing  the  purchase  of  stock  of  corporation    98 

form  of  complaint 102 

transfer  of  estate  in  expectancy  when  transferee  did  not  participate 

in  fraud;  action  by  trustee  in  bankruptcy 372 

form  of  complaint 377 

transfer  of  estate  in  expectancy  when  transferee  did  not  participate 
in  fraud;  action  by  transferee  in  bankruptcy;  form  of  complaint  377 
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G 

GERMAN  WORKMEN'S  COMPENSATION  ACT, 

enforcement  of  by  New  York  courts  when  seaman  injured  on  ship 
in  New  York  Harbor 285 

GUARANTY, 

bond  of  surety  company  conditioned  that  tenant  will  perform  cove- 
nants of  lease;  action  on  bond  for  liquidated  damages 8 

form  of  complaint 9 

contribution;  rights  and  liabilities  of  co~guarantor;  limitations; 
action  by  co-guarantor  to  recover  contribution  as  to  claim  which 
is  barred  as  against  principal  creditor 41 

form  of  complaint 50 

H 

HEALTH, 

action  by  municipal  corporation  for  penalty  in  maintaining  a  nui- 
sance contrary  to  regulation  of  local  board  of  health 91 

form  of  complaint 92 

charge  of  trial  judge 95 

HIGHWAYS, 

municipal  corporation;  negligence;  overturn  of  a  motor  car  while 
turning  out  in  the  dark  to  make  room  for  passage  of  horse  and 
wagon,  alleged  to  have  been  caused  by  narrow  and  unguarded 

highway 410 

form  of  complaint 415 

village  street;  lateral  support;  failure  to  fill  in  excavations  as  re- 
quired by  judgment;  procedure  on  motion  to  punish  for  con- 
tempt    339 

HUSBAND  AND  WIFE, 

libel  of  wife;  action  by  husband  for  loss  of  services  of  wife  due  to 
physical  suffering  resulting  from  mental  distress  by  reason  of 

publication  which  is  libelous  per  se 267 

form  of  complaint 276 

separation;  action  on  separation  agreement 53 

form  of  complaint 54 

separation  agreement;  action  on;  defense  that  wife  has  com- 
mitted adultery  since  making  of  agreement 566 

separation;  alimony  allowed  even  though  decree  for  separation 
denied 588 

I 

INJUNCTION, 

complaint;  surety  having  paid  penal  sum  of  bond  into  court 
seieking  to  restrain  creditor  without  notice  of  prior  proceeding. .  333 

40 
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INJUNCTION-^carUinucd 

damages;  reference;  dismissal  of  complaint  for  failure  of  plaintiff 

to  perform,  after  judgment  in  his  favor 476 

municipal  corporation;  taxpayers'  action;  restraining  payment 

for  work  done  for  municipality  under  an  unauthorised  contract  224 

form  of  complaint 226 

findings 235 

judgment 241 

suit  to  enjoin  construction  of  building  in  violation  of  restrictive 

covenant;  disjunctive  allegations;  complaint;  demurrer 497 

undertaking;  motion  to  cancel  undertaking  after  judgment  in 

favor  of  the  plaintiff  while  appeal  is  pending 564 

watercourses;   obstructing  stream  forming   boundary  between 

plaintiff's  and  defendant's  land  so  as  to  wash  away  plaintiff's 

land  and  increase  that  of  the  defendant  by  accretion 60 

form  of  complaint 66 

INSURANCE, 

accident;  absence  of  visible  marks  on  the  body;  death  occurring 
more  than  ninety  days  after  accident;  delayed  notice;  claim  by 

beneficiary  named  in  policy 133 

form  of  complaint 135 

form  of  decision  and  findings 141 

accident;  for  reference  to  various  forms  of  accident  policies,  see 

note,  page 133 

carriers;  carrier  insuring  merchandise  for  account  of  whom  it  may 
concern;  action  by  owner  of  merchandise  when  loss  has  occurred 

and  carrier  hss  collected  insurance 151 

form  of  complaint 157 

liability;  sprinkler  leakage;  construction  of  provision  of  policy 

excluding  liability  for  damage  from  rupture  of  steam  pipe 124 

form  of  complaint 125 

INTERPLEADER, 

action  of;  warehouseman;  claim  by  judgment  creditor  against 
bailor  of  goods;  levy  of  attachment  on  goods  in  possession  of 
bailee  with  warehouseman's  lien;  when  goods  alleged  to  have 
been  fraudulently  transferred  by  bailor 335 

J 

JUDGMENT, 

discharge  of  against  bankrupt  under  Debtor  and  Creditor  Law, 
§  150 296 

discharge  of  against  bankrupt  under  Debtor  and  Creditor  Law, 
§  160;  form  of  petition 300 

enforcing  by  contempt;  failure  to  fill  in  excavations  so  as  to  give 
lateral  support  to  village  street;  procedure  on  motion  for 
punishment 339 
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JUDGMENT-^con/inued 

modification  of;  when  taken  by  default 409 

motion  to  discharge  against  bankrupt  under  Debtor  and  Creditor 

Law,  §  150;  form  of  order 303 

-   reversal  by  Appellate  Division  and  granting  judgment  absolute; 
form  of  judgment 609 

taxpayers'  action;  municipal  corporation;  injunction;  restraining 
payment  for  work  done  for  municipality  under  an  unauthorized 
contract 241 

action  to  collect  alimony  granted  by  foreign  divorce  decree;  con- 
struction of  Code  Civ.  Pro.,  §  1772;  receiver;  when  appointed; 
form  of  decree 467 

annulment  of  marriage;  form  of  decree 473 

JUDICIAL  SALE, 

referee;  following  judgment;  pa3rment  of  purchase  price 579 

JURY, 

trial  by;  submission  of  case  to  jury;  when  waived 304 

L 

LANDLORD  AND  TENANT, 

guaranty;  bond  of  surety  company  conditioned  that  tenant  wiU 
perform  covenants  of  lease;  action  on  bond  for   liquidated 

damages 8 

form  of  complaint 9         ^ 

LIABILITY  INSURANCE, 

sprinkler  leakage;  construction  of  provision  of  policy  excluding  lia- 
bility for  damage  from  rupture  of  steam  pipe 124 

form  of  complaint 125 

LIBEL  AND  SLANDER, 

publication  of  slanderous  words;  presence  of  business  associate  at 
whose  instance  alleged  libellous  words  were  uttered 429 

recovery  by  husband  for  loss  of  services  due  to  physical  suffering 
resulting  from  ment^  distress  by  reason  of  publication  which 
is  libelous  per  se 267 

form  of  complaint 276 

for  reference  to  various  forms  of  complaint,  see  note,  page 267 

LIMITATIONS, 

contributions;  rights  and  liabilities  of  co-guarantors;  action  by 
co-guarantor  to  recover  contribution  as  to  claim  which  is 

'  baired  as  against  principal  creditor. 41 

form  of  complaint 50 
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LIQUIDATED  DAMAGES,  ^ 

see  Damagea. 

US  PENDENS, 

doetiine  of  as  applied  to  proceeding  whereby  surety  pays  penal 
sum  of  bond  into  court  in  relation  to  creditor  without  notice  of 
proceeding 333 

LOST  DEED, 

suit  to  quiet  title  and  to  compel  giving  of  new  deed  by  heirs  of 
grantor;  motion  to  strike  out  as  irrelevant  and  to  separately 
state  and  number  causes  of  action 84 

form  of  complaint 86 

M 

MANAGING  AGENT, 

foreign  corporation;  engineer  in  charge  of  work;  service  of  sum- 
mons  550 

MANDAMUS, 

issuance  of  amended  writ  after  demurrer  has  been  sustained  to 
original  writ;  notice 563 

MASTER  AND  SERVANT, 

negligence;  contractor's  liability  to  employes  of  subcontractor  for 
delects  in  scaffold  erected  for  the  use  of  contractor's  own  em- 
ploy^  251 

form  of  complaint 255 

charge  of  trial  judge 259 

negligence;  employ^  of  independent  contractor  working  inside  a 
eoiive3wr  chute  when  fire  negligently  started  in  chute  burning 

the   plaintiff 72 

form  of  complaint 73 

charge  of  trial  judge 77 

negligence;  for  reference  to  various  complaints  in  actions  relating 

to  defective  scaffolds,  see  note,  page 251 

see  also  Negligence. 

MATRIMONIAL  ACTION, 

separation;  action  on  separation  agreement 53 

form  of  complaint 54 

alimony;  contempt;  imprisonment  under  final  deeree  when  defend- 
ant has  already  served  a  terra  of  imprisonment  for  failure  to 
pay  alimony  awarded  pendente  Ute 323 

MECHANIC'S  LIEN, 

bankruptcy;  forfeiture  of  lien  by  filing  claim  against  bankrupt 
contractor 473 

MODIFICATION  OF  JUDGMENT  TAKEN  BY  DEFAULT....  499 
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MOTION  ON  THE  PLEADINGS, 

motion  to  separately  state  and  number  causes  of  action;  lost  deed; 

suit  to  quiet  title  and  to  compel  giving  of  new  deed  by  heirs  of 

grantor 84 

form  of  complaint 86 

motion  to  strike  out;  equity;  real  property;  lost  deed;  suit  to 

quiet  title  and  to  compel  giving  of  new  deed  by  heirs  of  grantor    84 

form  of  complaint 86 

denials  in  special  defenses;  striking  out  such  denials  to  permit 

plaintiff  to  demur • 554 

MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS, 

answer  containing  counterclaim;  insufficient  separate  defenses; 
remedy  by  demurrer 338 

answer;  defense;  promissory  note  payable  otherwise  than  specified 
on  its  face 363 

denial  of  knowledge  or  information  sufficient  to  form  a  belief; 
action  by  guarantor  who  has  paid  note,  on  an  implied  promise 
of  the  principal  for  repayment 592 

dismissal  of  complaint  after  plaintiff's  motion  for  judgment 
overruling  demurrer  to  complaint  has  been  denied 325 

injunction;  surety  having  paid  penal  sum  of  bond  into  court 
seeking  to  restrain  action  by  creditor  when  notice  of  prior  pro- 
ceeding  not   given 333 

master  and  servant;  action  for  unlawful  discharge;  answer  setting 
up  defense  that  plaintiff's  services  were  unsatisfactory;  motion 
on  answer  and  demurrer 29 

reply;  denial  of  knowledge  or  information  sufficient  to  form  a 
belief  as  to  "material^'  allegations 472 

MUNICIPAL  CORPORATION, 

negligence;  overturn  of  motor  car  while  turning  out  in  the  dark  to 
make  room  for  passage  of  horse  and  wagon,  alleged  to  have  been 

caused  by  narrow  and  unguarded  highway 410 

form  of  complaint 415 

notice  of  claim;  negligence;  overturn  of  motor  car  while  turning 
out  in  the  dark  to  make  room  for  passage  of  horse  and  wagon, 
alleged  to  have  been  caused  by  narrow  and  unguarded  high- 
way; form  of  notice 423 

public  health;  action  by  municipality  for  penalty  in  maintaining 

a  nuisance  contrary  to  regulation  of  bcal  board  of  health 91 

form  of  complaint 92 

charge  of  trial  judge 95 

taxpayer's  action;  injunction;  restraining  payment  for  work  done 

for  municipality  under  an  unauthorized  contract 224 

form  of  complaint 22G 

findings 235 

judgment , 241 
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N 

NEGUGENCE, 

bailment;  warehousemaD;  damage  caused  by  rats  to  hops  stored 

with  defeadant  as  warehouseman 167 

form  of  complaint 168 

charge  of  trial  judge 169 

bailment;   warehouseman;   for  reference  to  list  of  complaints 

against  war^ousemen,  see  note,  page 167 

complaint;  non-oompliance  with  Tenement  House  Law;  failure  to 

allege  facts;  conclusion 30 

contractor's  liability  to  employes  of  subcontractor  for  defects  in 

scaffold  erected  for  the  use  of  contractor's  own  employ^ 251 

form  of  complaint 255 

charge  of  trial  judge 259 

corporation;  directors;  man  of  good  business  standing  becoming 
director  to  facilitate  sale  of  preferred  stock  when  corporation 
is  in  bad  financial  condition;  action  by  purchaser  of  stock 

against  director  for  negligence 388 

form  of  complaint 394 

employ^  of  independent  contractor  working  inside  a  conveyor's 
chute  when  fire  negligently  started  in  chute  burning  the  plain- 
tiff      72 

form  of  complaint 73 

charge  of  trial  judge 77 

for  reference  to  various  complaints  in  actions  relating  to  defective 

scaffolds,  see  note,  page 251 

milkman  delivering  milk  at  hotel  injured  by  reason  of  defective 

condition  of  elevator 502 

form  of  complaint 502 

charge  of  trial  judge 504 

municipal  corporation^  overturn  of  motor  car  while  turning  out  in 
the  dark  to  make  room  for  passage  of  horse  and  wagon,  alleged 

to  have  been  caused  by  narrow  and  unguarded  highway 410 

form  of  complaint 415 

Public  Health  Law;  drugs  and  medicines;  action  against  retail 
druggists  representing  themselves  to  be  manufacturers  of  a 
proprietary   medicine 544 

form  of  complaint 550 

* 

NOTICE  OF  MOTION, 

discharge  of  judgment  against  bankrupt  under  Debtor  and  Cred- 
itor Law,  §  150;  form 298 

NUISANCE, 

complaint;  non-compliance  with  Tenement  House  Law;  failure 

to  allege  facts;  conclusions 30 

public  health;  action  by  municipal  corporation  for  penalty  in 
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NUISANCE— con/mii€d  ~  ''  ~ 

maintaining  a  nuisance  contrary  to  regulation  of  local  board  of 

health 91 

fonn  of  complaint 92 

charge  of  trial  judge 95 

o 

ORDER, 

contempt;  failure  to  comply  with  final  decree  requiring  filling  in  of 

excavation  to  give  lateral  support  to  village  street;  form  of 

order  adjudging  defendants  guilty  of  contempt 354 

motion  to  discharge  judgment  against  I>ebtor  and  Creditor  Law; 

form 303 

reversal  in  the  Appellate  Division  and  granting  judgment  absolute; 

form  of  order ^. 607 

ORDER  TO  SHOW  CAUSE, 

contempt;  failure  to  comply  with  final  decree  requiring  filling  in  of 
excavation  to  give  lateral  support  to  village  street;  form 352 

P 

PARTIES, 

banking;  action  by  superintendent  of  banks  to  enforce  liability  of 
stockholders  of  insolvent  trust  company,  for  debts  thereof  under 
§  196  of  the  Banking  Law;  trust  company  a  proper,  but  not  a 

necessary  party 108 

form  of  complaint 118 

disclosing  plaintiff's  address 591 

PATENTS, 

action  for  royalties  on  sale  of  essential  parts  of  patented  com- 
bination; form  of  complaint 313 

royalties;  contract  for  the  payment  of  royalties;  form  of  contract  318 

royalties;  license  to  sell  patented  combination;  selling  separately 
an  essential  part  of  combination 304 

royalties;  complaint;  for  reference  to  forms  of  complaint  in  ac- 
tions for  royalties  under  patents,  see  note,  page 304 

PAYMENT, 

bill  of  particulars;  when  required 369 

PENALTY, 

public  health;  action  by  municipal  corporation  for  penalty  in 
maintaining  a  nuisance  contrary  to  regulation  of  local  board  of 

health 91 

form  of  complaint 92 

charge  of  trial  judgment 95 


« 


632  Index 

[References  are  to  Pages] 

PERSONAL  PROPERTY  LAW^ 

§  65;  invalidity  of  agreement  by  vendee  waiving  such  a  provision; 

leasing  of  property  as  a  taking  thereof 596 

form  of  complaint 603 

form  of  order  of  reversal  of  Appellate  Division 607 

form  of  judgment  of  reversal  after  decision  of  Appellate  Division  609 

PETITION, 

motion  to  discharge  judgment  against  bankrupt  under  Debtor  and 
Creditor  Law,  {  150;  form 300 

PLEADINGS, 

answer;  conflict  of  laws  setting  up  German  Workmen's  Compen- 
sation Act  as  defense  to  action  for  negligence  when  German 
seaman  injured  while  on  German  vessel  in  New  York  Harbor; 
form  of  answer 290 

answer;  defense  of  former  action  pending;  when  insufficient 577 

answer;  denial  of  knowledge  or  information  sufficient  to  form  a 
belief;  action  by  guarantor  who  had  paid  note,  on  an  implied 
promise  of  the  principal  for  repayment;  motion  for  judgment  on 
the  pleadings 592 

answer;  denials  in  special  defenses;  striking  out  such  denials  to 
permit  plaintiff  to  demur 554 

answer;  insufficient  denial;  motion  to  strike  out;  when  answer 
also  contains  counterclaim;  remedy;  insufficient  separate  de- 
fense; remedy  by  demurrer  not  motion 338 

bill  of  particulars;  function  of;  motion  for  based  on  attorney's 
affidavit 324 

complaint;  alienation  of  affections;  action  by  wife  against  woman 
who  induced  her  husband  to  desert  her 478 

complaint;  alimony;  action  to  collect  amount  granted  by  foreign 
divorce  decree;  construction  of  Code  Civ.  Pro.,  §  1772;  re- 
ceiver, when  appointed;  form  of  complaint 464 

complaint;  bankruptcy;  fraudulent  transfer  of  estate  in  expect- 
ancy when  transferee  did  not  participate  in  fraud;  form  of  com- 
plaint   377 

complaint;  brokers;  action  for  commission  in  securing  mortgage 
loan  on  real  property;  form  of  complaint 489 

complaint;  carriers;  common-law  duty  of  carrier  to  provide  cars 
properly  equipped  for  transportation  of  grain  and  farm  products 
in  bulk;  form  of  complaint 538 

complaint;  conditional  sale;  Personal  Property  Law;  invalidity 
of  agreement  by  vendee  waiving  such  provision;  leasing  of  prop- 
erty as  a  taking  thereof;  form  of  complaint 603 

complaint;  corporation;  directors;  action  against  by  purchaser 
of  stock  in  open  market  upon  the  strength  of  a  declaration  of 
unauthorized  dividend;  form  of  complaint 434 

complaint;  corporations;  directors;  man  of  good  business  standing 
becoming  director  to  facilitate  sale  of  preferred  stock  when  cor- 
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PLEADINGS— continued 

poration  is  in  bad  financial  condition;  action  by  purchaser  of 
stock  against  director  for  negligence;  form 394 

complaint;  corporations;  fraud;  false  statements  in  proepeetus; 
rescission  of  subscription  of  stock;  liability  of  directors;  form 
of  complaint 455 

complaint;  corporation;  suit  to  compel  corporation  to  sell  to 
stockholder  a  portion  of  increased  capital  stock  at  par  pursuant 
to  by-laws;  form  of  complaint 513 

complaint;  creditor's  action  to  set  aside  fraudulent  transfer  of 
property  in  action  by  wife  in  whose  favor  order  for  alimony 
has  been  made 569 

form  of  complaint . . , 570 

complaint;  demand  for  relief  immaterial  after  defendant  has 
answered 577 

complaint;  demurrer;  leave  to  answer  after  Appellate  Division  has 
affirmed  interlocutory  judgment  overruling  demurrer;  serving 
copy  of  proposed  answer  with  motion  papers 427 

complaint;  demurrer;  motion  for  judgment  on  the  pleadings;  in- 
junction; surety  for  private  bank  having  paid  penal  sum  of 
bond  in  foraaer  proceedings,  restraining  action  by  another 
creditor  who  did  not  receive  notice  of  former  proceedings 333 

complaint;  demurrer;  performance  of  written  contract  attached 
to  complaint;  pleading  both  due  performance  and  specific  acta 
constituting  performance 386 

complaint;  negligence;  milkman  delivering  milk  at  hotel  injured 
by  reason  of  defective  condition  of  elevator;  form  ci  ooHRplaiiit  502 

complaint;  negligence;  municipal  corporation;  overturn  of  motor 
car  while  turning  out  in  the  dark  to  make  room  for  passage  of 
horse  and  wagon,  alleged  to  have  been  caused  by  aarrow  and 
unguarded  highway,  form  of  complaint 416 

complaint;  negligence;  Public  Health  Law;  drugs  and  medioiiieB; 
action  against  retail  druggists  representing  tbemselTes  to  be 
manufacturers  of  a  proprietary  medicine;  form  of  complaint. .  550 

complaint;  patents;  action  for  royalties  on  sale  of  esBeatial 
parts  of  patented  combination;  form 313 

complaint;  railroads;  action  for  freight  charges  and  demurrage; 
form  of  complaint 327 

complaint;  slander;  innuendo  sufficient  to  sustain  complaint. . . .  587 

complaint;  suit  to  enjoin  construction  of  building  in  violation  of  re- 
strictive covenants;  disjunctive  allegations;  demurrer 407 

complaint;  vendor  and  purchaser;  specific  performance;  title  to 
lands  between  high  and  low  water  mark;  easement  of  public; 
grant  by  State;  vendor  against  purchaser;  form  of  complaint. .  365 

demurrer  to  counterclaim  containing  irrelevant  denial 596 

reply;  denial  of  knowledge  or  information  sufficient  to  fona  a 
belief  as  to  ''materi^U"  allegations;  motion  for  judgment  on 
the  pleadings 472 
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PLEADINGS--con/iniied 

supplemental  pleading;  motion  to  serve  amended  and  supple- 
mental answer;  construed  as  motion  to  serve  supplemental 
answer  only 387 

PROMISSORY  NOTE, 

defense;  promissory  note  payable  otherwise  than  specified  on  its 
face;  motion  for  judgment  on  the  pleadings 363 

PUBLIC  HEALTH  LAW, 

drugs  and  medicines;  action  against  retail  druggists  representing 

themselves  to  be  manufacturers  of  a  proprietary  medicine; 

negUgenoe 544 

form  of  complaint 550 

R 

RAILROADS, 

action  for  freight  charges  and  demurrage 326 

action  for  freight  charges  and  demurrage;  form  of  complaint 327 

REAL  PROPERTY, 

lost  deed;  suit  to  quiet  title  and  to  compel  giving  of  new  deed 
by  heirs  of  grantor;  motion  to  strike  out  as  irrelevant  and  to  sep- 
arately state  and  number  causes  of  action 84 

form  of  complaint 88 

RECEIVER, 

divorce  action;  foreign  judgment;  action  to  collect  amount 
granted  by  foreign  divorce  decree;  construction  of  Code  Civ. 

Pro.,  { 1772;  receiver,  when  appointed 459 

form  of  complaint 464 

form  of  decree 467 

foreign  corporation;  action  by  receiver  against  domestic  corpora- 
tion for  sequestration  under  {  100  of  the  General  Corporation 

Law 163 

fcHin  of  complaint 164 

REFEREE, 

amendment  of  complaint  by;  changing  cause  of  action 500 

judicial  sale  of  real  property  following  judgment;  payment  of 
purchase  price 579 

REPLY, 

denial  of  knowledge  or  information  sufiBdent  to  form  a  belief  as  to 
"material"  allegations;  motion  for  judgment  on  the  pleadings  472 

RESCISSION  OF  CONTRACT, 

subscription  of  stock;  false  statements  in  prospectus;  liability  of 

directors 443 

form  of  complaint 455 


^  - 
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RESTRICTIVE  COVENANTS, 

suit  to  enjoiQ  construction  of  building  in  violation  of;  complaint; 
demurrer,  disjunctive  allegations 497 

S 
SEPARATION, 

agreement  of;  action  on;  defense  that  wife  has  committed  adultery 

since  making  of  agreement 566 

alimony;  when  alimony  allowed  even  though  decree  for  separation 
denied 588 

SEQUESTRATION, 

foreign  corporation;  action  by  receiver  against  domestic  cor- 
poration for  sequestration  under  §  100  of  the  General  Corpora- 
tion Law 163 

form  of  complaint 164 

SERVICE  OP  SUMMONS, 

foreign  corporation;  managing  agent  engineer  in  charge  of  work  559 

substituted  service;  affidavit;  sufficiency  of 581 

substituted  service  on  domestic  corporation 560 

SLANDER, 

complaint;  innuendo  sufficient  to  sustain  complaint 587 

see  Libel  and  Slander. 

SPECIFIC  PERFORMANCE, 

vendor  and  purchaser;  title  to  lands  between  high  and  low  water 

mark;  easement  of  public;  grant  by  State 364 

vendor  and  purchaser;  title  to  lands  between  high  and  low  water 
mark;  easements  of  public;  grant  by  State;  vendor  against 
purchaser;  form  of  complaint 365 

SUBSTITUTED  SERVICE  OF  SUMMONS, 

affidavit;  sufficiency  of 581 

on  domestic  corporation 560 

SUMMONS, 

service  of  on  foreign  corporation;  managing  agent;  engineer  in 

charge  of  work 559 

service  of;  substituted  service  on  domestic  corporation 560 

substituted  service  of;  affidavit;  sufficiency  of 581 

SUPPLEMENTAL  PLEADING, 

amended  and  supplemental  answer  not  provided  for  in  Code 387 

motion  for  permission  to  serve  amended  and  supplemental  answer; 
construed  as  motion  to  serve  supplemental  answer  only 387 


636  Index 

IReferences  are  to  Pages] 

SUPPLEMENTARY  PROCEEDING, 

oorporatioii;  proeeedingB  against  oorporatkm  after  dissolutkNi; 
waiv«r  of  a  defect  in  papets  by  appearing  and  coDooating  to 
adjournment 556 

second  order  for  examination;  serving  additioaal  affidavit;  disoon- 
tinuanoe  of  first  proceeding 431 

^>URETY, 

bond  given  to  permit  entry  of  goods  without  payment  of  customs 

duties 213 

form  of  complaint 214 

contribution;  action  by  surety  on  bond  of  public  officer  ^^nmt 

former  surety  for  amount  paid  by  reason  of  losses  in  years  prior 

to  time  plaintiff  became  surety 179 

form  of  complaint Id3 

for  reference  to  list  of  complaints  in  actions  against  sureties,  see 

note,  page 179 

T 

TAXPAYERS'  ACTION, 

municipal  corporation;  injunction;  restraining  payment  for  woric 

done  for  municipality  under  an  unauthorised  contract 224 

form  of  complaint 226 

findings 235 

judgment 241 

TENEMENT  HOUSE  LAW, 

non-compliance  with  as  creating  an  action  of  negligence  or  nui- 
sance; plaintiff  alleged  to  have  been  lawfully  on  presuses  of 
defendant;  conclusion;  failure  to  allege  facts;  complaint;  de- 
murrer       30 

TRIAL, 

charge;  alienation  of  affections;  action  by  wife  against  woman  who 
induced  her  husband  to  desert  her 485 

charge;  bailment;  warehouseman;  negligence;  damage  caused  by 
rats  to  hops  stored  with  defendant  as  warehouseman 1G9 

charge;  brokers;  action  for  commission  in  securing  mortgage  loan 
on  real  property 491 

charge;  negligence;  contractor's  liability  to  employes  of  subcon- 
tractor for  defects  in  scaffold  erected  for  use  of  contractor's 
own  employ^ 259 

charge;  negligence;  employ^  of  an  independent  contractor  working 
inside  conveyor's  chute  when  fire  ne^igently  started  in  chute 
burning  the  plaintiff 77 

charge;  negligence;  milkman  delivering  milk  at  hotel  injurcyi  by 
reason  of  defective  condition  of  elevator 504 
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TRIAL— continued 

charge;  penalty;  public  health;  action  by  municipal  corporation 
for  penalty  in  maintaining  a  nuisance  contrary  to  regulation  of 
local  board  of  health 95 

motion  to  set  aside  verdict;  liability  insurance;  sprinkler  leakage; 
construction  of  provision  of  policy  excluding  liability  for  damage 
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